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The  things  done  and  steps  taken,  from  the  preparation  of  the 
original  draft  to  the  final  act  of  filing  the  engrossed  authenti- 
cated bill  of  exceptions  or  statement,  constitute  a  ^'proceeding** 
as  that  term  is  used  in  codes  and  practice  acts.*  This  consid- 
eration and  that  of  their  great  importance  in  all  statutory 
schemes  for  the  correction  of  error,  fully  justify  their  distinct, 
separate  and  elaborate  discussion  in  a  work  of  this  character. 

1  Stonesifer  v.  Kilburn,  94    Cal.  33,  43,   29    Pac.  332,  and    cases 
cited. 
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Aside  from  certain  technical  and  trivial  differences  in  tho 
uses  of  bills  of  exceptions  and  statements^  they  are  the  same. 
They  are  proposed,  served,  settled  and  authenticated  in  the 
same  way  and  the  general  purposes  are  the  same — ^that  is  to 
say,  the  preservation,  for  purposes  of  review,  of  those  matters 
which,  without  them,  would  not  be  available.  •  In  Kelly  v.  Ning 
Yung  etc.  Assn.,*  the  court  said  that  the  settlement  of  a  state- 
ment resulted  in  a  product  differing  from  a  bill  of  exceptions 
only  in  the  'label"  which  it  bears.  Their  importance  demands 
thorough  and  painstaking  consideration ;  and  they  may  be  most 
conveniently  and  intelligently  considered  together,  without  ref- 
^rpnce  to  useless  consumption  of  space  which  a  separate  treat- 
ment would  involve.  •    'm 

It  has  been  seen  that  the  giving  of  notice  of  intention  is  by 
no  means  as  simple  a  matter  as  it  appears  upon  first  impres- 
sion, especially  where  the  notice  is  of  an  intention  to  move  on 
the  minutes  requiring  particular  specifications  of  errors  of 
law  and  insufficiency  of  evidence  which  there  is  no  opportunity 
afforded  to  amend  in  any  material  part.  But  the  questions 
which  there  arise  are  few  and  simple  compared  with  those 
which  may  arise  where  the  next  move  following  the  notice  U 
reached.  Where  the  movant  decides  to  make  his  motion  on  a 
completed  record,  neither  requiring  nor  admitting  of  further 
verification  or  amendment,  he  designates  in  his  notice  as  the 
moving  paper  either  a  bill  of  exceptions  or  statement,  or  aflB- 
flavits,  or  both ;  but  he  cannot  also  designate  the  minutes.  If 
he  conclude  that  the  exigencies  or  condition  of  the  case  renders 
the  minutes  of  the  court  preferable  as  the  basic  evidence  of  his 
Ticrht  to  a  new  trial,  he  designates  that,  and  may  also  designate 
affidavits. 

There  have  been  several  judicial  attempts  to  distinguish  be- 
tween bills  of  exception  and  statements  and  several  declarations 
by  the  supreme  court  that  there  is  practically  no  difference  be- 
tween them.  In  Witter  v.  Andrews  *  the  court  said :  "Plaintiff 
presented  for  settlement  what  he  termed  %  proposed  statement 
on  appeal.'    The  code  makes  no  provision  for  the  settlement 

2  138  CaL  603,  72  Pac.  148.     • 
8  122  CaL  1,  2,  54  Pac.  276. 
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of  a  statement  on  appeal,  and^  as  he  did  not  serve  a  notice  of 
motion  for  a  new  trial,  he  is  not  entitled  to  have  ^a  statement 
of  the  case'  to  be  used  on  an  appeal  from  the  judgment.    But 
he  was  entitled  to  a  bill  of  exceptions,  and,  as  there  is  no  sub- 
stantial difference  between  a  statement  and  a  bill  of  exceptions, 
he  should  not  l)e  deprived  of  the  fruits  of  his  appeal,  because 
he  called  the  document  presented  a  statement^  rather  than  a 
bill  of  exceptions.*'    And  in  People  v.  Crane  *  which  was  an 
application  for  a  writ  of  mandate,  the  court  said:  '^The  re- 
lator did  not  serve  a  notice  of  motion  for  a  new  trial,  and  there- 
fore is  not  entitled  to  have  'a  statement  of  the  case,'  to  be  used 
on  a  motion  for  a  new  trial  settled.    And  it  appears  that  he 
did  not   prepare  ^a  statement  of   the  case'  for   that    purpose. 
But  he  did  prepare  something  which  he  entitled  Tlaintiff^'4 
proposed  statement  on  appeal,'  for  which  the  code  makes  no 
provision.     And  for  that  reason  the  respondent,  as  judge  of 
the  superior  court  in  which  the  original  action  was  tried,  re- 
fused to  settle  it.     The  objection,  however,  as  we  view  it,  is 
rather  to  the  form  than  to  the  substance  of  the  thing.     If  it 
had  been  entitled  'Plaintiff's  bill  of  exceptions,'  we  think  it 
clearly  would  have  been  the  duty  of  the  court  to  settle  it.     The 
exception  appears  to  the  decision,  upon  the  ground  of  the  in- 
sufficiency of  the  evidence  to  justify  it,  and  the  objection  spec- 
ifics the  particulars  in  which  such  evidence  is  alleged  to  bo 
insufficient.     Whether  more  of  the  evidence  is  stated  with  the 
objection  than  is  necessary  to  explain  it    is  a  question  which 
must  be  determined  by  the  judge  when  he  settles  it.     If  more 
than  is  necessary  for  that  purpose  has  been  inserted,  it  is  his 
duty  to  strike  out  so  much  as  is  unnecessary.     But  we  do 
not  think  that  a  mistake  in  entitling  a  bill  of  exceptions  h 

a  sufficient  ground  for  refusing  to  settle  it But  the  code 

makes  a  distinction,  by  providing  that  one  may  be  settled  within 
a  certain  time  after  the  entry  of  the  judgment  and  the  other 
within  a  specified  time  after  the  service  of  a  notice  of  a  mo- 
tion for  a  new  trial.  In  this  case  the  exception,  with  so  much 
of  the  evidence  as  the  relator  claims  is  necessary  to  explain 

the  objection,  was  presented  to  the  judge  for  settlement  within 

• 
4'  60  Gal.  279.    To  same  effect,  People  v.  Lee,  14  Cal.  510. 
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the  time  prescribed  by  the  code  for  the  presentation  of  a  bill 
of  exceptions,  and  we  think  that  it  should  have  been  treated 
as  such  notwithstanding  the  mistake  in  entitling  it/'  The 
learned  men  who  prepared  the  Code  of  Ciyil  Procedure  of  Cal- 
ifornia appear  to  have  realized  this  substantial  identity^  but 
saw  fit  to  preserve  the  use  of  both  names.  The  provisions 
which  they  made,  however,  were  such  as  to  forbid  any  really 
different  meaning  being  attached  to  statements  and  bills  of 
exception.  The  code  provides  that  ^^any  statement  used  on 
motion  for  a  new  trial  ....  or  any  bill  of  exceptions  settled 
as  provided  in  sections  649  or  650,  or  used  on  motion  for  a 
new  trial,  may  be  used  on  appeal  from  a  final  judgment  equally 
as  upon  appeal  from  the  order  granting  or  refusing  the  new 
trial/'*  To  entitle  the  statement  to  be  used  upon  appeal  from 
the  judgment,  it  must,  theoretically  at  least,  have  been  used 
on  the  motion  for  new  trial.  But  to  entitle  the  party  to  use 
the  bUl  or  statement  which  he  has  used  on  the  motion,  he  is 
not  required  to  appeal  from  the  order  made  by  the  court  on 
the  motion.®  In  Jue  Pook  Sam  v.  Lord  ''^  the  court  said : 
*TTie  letter  and  spirit  of  the  code  provisions  unite  in  showing 
that  it  was  the  aim  of  the  legislature  to  require  a  party  de* 
siring  to  review  a  decision  of  the  trial  court  on  matters  of  fact, 
or  its  rulings  at  the  trial,  to  take  some  steps  to  correct  the 
error  while  the  history  of  the  trial  is  fresh  in  the  memory  of 
the  judge  and  the  parties.  If  the  aggrieved  party  desires  the 
court  which  tried  the  case  to  review  its  own  decisions  of  law 
or  of  fact,  and  grant  a  new  trial,  he  'must,  within  ten  days 
after  the  verdict  of  the  jury,  if  the  action  were  tried  by  a 
jury,  or  after  notice  of  the  decision  of  the  court  or  referee, 
....  file  with  the  clerk  and  serve  upon  the  adverse  party  a 
notice  of  his  intention,  designating  the  grounds,^  etc. ;  and  there- 
after he  must  prepare  and  serve  his  bill  or  statement  within 
the  time  fixed.  Any  such  bill  or  statement  used  on  motion  for  a 
new  trial  may  be  used  on  appeal  from  a  final  judgment,  al- 
though there  has  been  no  appeal  from  the  order,  if  it  appear 
from  the  certificate  of  the  judge,  or  otherwise,  that  it  was  used 

6  CaL  Code  Civ.  Proc,  S  950. 

6  Whalen  v.  Harrison,  26  Mont.  316,  67  Pac.  934. 

1  83  CaL  159,  23  Pac.  225. 
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on  the  hearing  of  the  motion.  If  the  proper  steps  have  not 
been  taken  in  time^  and  for  that  reason  the  judge  has  refused 
to  settle  the  bill  or  statement^  it  is  not  one  which  has  been  used 
on  a  motion  for  a  new  trials  and  cannot,  therefore^  be  used 
on  appeal  from  the  judgment/'  The  latest  exposition  of  the 
law  as  to  unsettled  bills  of  exceptions  and  statements,  with 
reference  to  their  potential  use  on  appeal  from  the  judgment 
is  found  in  Kelly  v.  Ning  Yung  etc.  Assn,®  where  the  court 
in  bank  held  that  upon  motion  to  dismiss,  if  nothing  appeared 
to  the  contrary,  it  would  be  presumed  that  the  bill  or  state- 
ment, when  settled,  would  be  used  on  the  motion  for  new  trial. 
While  the  courts  have  thus  in  some  cases  placed  emphasis  upon 
the  code  provision  as  to  the  use  of  the  statement,  or  bill,  on 
the  motion,  they  have  in  others  demonstrated  that  such  use 
is  little  more  than  a  fiction.®    The  above*quoted  part  of  the 

8  138  Cal.  603,  72  Pac.  148.  The  chief  justice  delivering  the 
opinion  said:  ''One  of  the  contentions  of  the  respondent  is,  that 
the  statement  to  be  settled  in  this  case  cannot  be  used  in  support 
of  the  appeal  from  the  judgment  because  it  has  not  been  'used'  in 
support  of  the  motion  for  a  new  trial.  There  does  not  seem  to  be 
any  good  reason  for  giving  literal  effect  to  the  word  'used'  as  em- 
ployed in  the  provision  quoted.  When  a  statement  on  motion  for  a 
new  trial  has  been  duly  settled  it  is  conclusively  presumed  to  show 
exactly  what  occurred  at  the  trial,  including  the  exceptions  re- 
served to  the  rulings  of  the  court  upon  questions  of  law.  As  to 
these  matters*  it  is  in  substance  the  same  thing  as  a  bill  of  excep- 
tions, the  only  difference  between  the  two  being  the  difference  in 
their  labels.  This  being  so,  it  is  difficult  to  perceive  why,  if  the 
statement  contains  exceptions  to  rulings  which  may  be  reviewed 
on  appeal  from  the  judgment,  it  should  not  be  used  in  support  of 
such  appeal,  whether  or  not  it  has  been  'used'  on  the  motion  for  a 
new  trial  and  regardless  of  the  question  whether  it  is  likely  ever 
to  be  80  used.  But  the  present  case  does  not  call  for  a  decision  of 
this  point;  and  conceding,  without  deciding,  that  a  statement  settled 
in  pursuance  of  a  motion  for  a  new  trial  must  be  actually  used  in 
support  of  the  motion  before  it  is  available  in  support  of  an  ap- 
peal from  the  judgment,  it  still  does  not  follow  that  the  statement 
in  question  may  not  be  used  in  support  of  this  appeal.  When  it  is 
settled,  the  motion  for  a  new  trial  will  be  ripe  for  hearing,  and  if 
the  right  of  the  appellant  to  use  the  statement  in  support  of  his 
appeal  depends  upon  using  it  in  support  of  the  motion,  it  is  to  be 
presumed  that  he  will  so  use  it  long  before  the  appeal  can  be 
brought  to  a  hearing  in  this  court." 

9  In  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  482,  484,  66  Pac. 
734,  it  is  said  that  ''When  specifications  are  set  out  in  the  state- 
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opimon  in   Jne   Fook    Sam  v.   Lord   contains  some  emphatic 
language,  evidently  resulting  from  an  oversight  of  the  fact  that 
prior  to  the  time  of  the  hearing  of  the  motion  the  court  has 
lost  power  to  certify  to  the  statement.    In  fact,  no  method 
ie  provided  by  which  it  can  be  made  to  appear  that  such  state- 
ment was   or  was  not  used  at  the  hearing  of  the  motion. 
Moreover,  what  the  learned  justice  said  on  the  point,  about 
it  appearing  "from  the  certificate  of  the  judge  or  otherwise, 
that  it  was  used  on  the  hearing  of  the  motion,''  was  very 
clearly    a    mere    dictum.    In    that    case    the    proceeding   to 
settle  the  statement  had  lapsed  for  failure  to  serve  and  present 
it  in  time,  and  the  trial  judge  had  refused  to  settle  it    Having 
decided  that  point,  there  was  nothing  more  to  decida     There 
was  no  certificate  of  the  judge  in  the  case.    The  true  test  is 
whether  the  statement  is  served,  settled,  engrossed  and  filed 
according  to  law,  and  whether  a  decision  was  made  on  the  motion 
for  a  new  trial.    All  else  will  be  presumed  as  to  the  use  of 
the  statement  on  the  motion.    Many  cases  have  been  decided 
with   this  understanding  without   any   question   being  raised. 

The  same  court  holds  that  where  a  party,  in  his  notice  of 
motion  for  a  new  trial,  states  that  it  will  be  "made  upon  a 
statement  of  the  case,''  and  is  heard  without  objection  upon 
what  is  denominated  a  "bill  of  exceptions,"  that  it  is  merely 
an  irregularity,  which  must  be  disregarded.^® 

There  is,  in  fact,  no  difference  in  the  methods  to  be  pursued 
to  prepare  a  bill  of  exceptions  and  a  statement  respectively,  nor 
in  the  purpose  served  by  them  when  completed;  but  when 
errors  are  relied  on  upon  review,  where  a  statement  is  used  upon 
motion  for  new  trial,  there  must  be  a  separate  specification  of 
errors,  as  well  as  insufficiency  of  evidence  to  support  the  de- 
cision, if  such  insuflBciency  be  also  relied  on,  whereas,  if  a  bill 
of  exceptions  be  used,  whether  on  appeal  or  on  motion  for  new 
trial,  no  specification  of  errors,  other  than  the  notations  of  ex- 
ceptions   occurring   throughout   the    bill,  is    required.      After 

ment,  it  will  be  presumed,  without  a  formal  statement  to  that  effect; 
that  they  were  contained  in  the  notice  ajid  that  they  were  in  fact 
argned.''     ThlB  dispenses  with  any  showing  as  to  use  of  the  state- 
ment on  the  motion. 
10  Dyer  v.  Placer  County,  90  CaL  277,  27  Pac,  197. 
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various  refusals  to  consider  alleged  errors^  and  distinct  enunci- 
ations that  such  specification  was  required,  the  court,  in  Smith 
V.  Smith/^  came  to  the  conclusion  above  stated. 

Bills  of  exceptions  and  statements  have  been  assimilated  in 
form  and  meaning  by  the  broadening  of  the  meaning  of  the 
term  **exception/^  The  primary  office  of  an  exception  was  to 
call  the  attention  of,  or  give  notice  to,  the  court  that  the  party 
found  fault  with,  or  considered  to  be  erroneoxis,  some  act  or 
ruling  of  the  court  in  any  proceeding  before  it,  during  the 
trial,  and  always  presupposed  the  presence  of  the  excepting 
party  in  court  at  the  time.**  The  direct  purpose  of  an  excep- 
tion was  to  afford  an  opportunity  for  correction  of  the  asserted 
error,  if  the  court  upon  reconsideration  became  convinced  that 
there  was  error.  But  by  the  code,*'  the  meaning  of  the  term 
is  so  extended  aa  to  embrace  any  act  by  the  court  upon  which 
an  objection  may  be  made  and  a  review  had,  whether  it  be  in 
the  presence  of  the  party  or  in  his  absence. 

In  the  California  Statutes  of  1851,  the  matters  which  might 
be  excepted  to  must  have  occurred  at  the  trial,  but  section  646 
of  the  Code  of  Civil  Procedure  defines  an  exception  aa  follows : 
^'An  exception  is  an  objection  upon  a  matter  of  law  to  a  de- 
cision made,  either  before  or  after  judgment,  by  a  court, 
tribunal,  judge,  or  other  judicial  ofScer,  in  an  action  or  proceed* 
ing.  The  exception  must  be  taken  at  the  time  the  decision  is 
made,  except  as  provided  in  section  647.'^  Section  647  reads 
as  follows:  "The  verdict  of  the  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlocutory  order  or  decision,  finally 
determining  the  rights  of  the  parties,  or  some  of  them;  an 
order  or  decision  from  which  an  appeal  may  be  taken ;  an  order 
sustaining  or  overruling  a  demurrer,  allowing  or  refusing  to 
allow  an  amendment  to  a  pleading,  striking  out  a  pleading  or 
a  portion  thereof,  refusing  a  continuance;  an  order  made  upon 
ex  parte  application,  and  an  order  or  decision  made  in  the 
absence  of  a  party,  are  deemed  to  have  been  excepted  to.''  It 
will  be  seen  upon  reading  other  sections  of  the  code,  in  connec- 
tion with  these  two,  that  the  bill  of  exceptions  which  a  party 

11  119  Cal.  183,  48  Pa«.  730,  51  Pac.  183. 

12  See  Cal.  Comp.  Laws  (Garfielde  &  Snyder,  1853),  p.  553. 
18  Cal.  Code  Civ.  Proc.,  S  646  et  seq. 
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seeking  a  reyiew  is  authorized  to  prepare  and  use  may  con^ 
tain  all  that  oould  be  embodied  in  a  statement.  By  a  com- 
parison  of  the  provisions  on  the  general  subject  of  exceptions 
with  those  contained  in  the  sections  govening  new  trials^  it 
will  be  seen  that  the  preparation  of  a  bill  of  exceptions  is  con* 
ducted  in  the  same  way  and  subject  to  the  same  rules^  whether 
it  be  for  use  on  appeal  or  on  motion  for  new  trial.  By  a 
series  of  amendments,  having  in  view  this  uniformity  of  method 
and  use,  such  uniformity  has  been  attained. 

Only  one  distinguishing  feature  between  bills  of  exceptions 
and  statements  has  been  preserved.  While  no  specification  of 
errors  need  be  inserted  in  the  record  on  appeal  from  the  judg- 
ment nor  in  tiie  record  on  motion  for  new  trial  where  a  bill 
of  exceptions  is  used,  such  specification  is  still  required  in 
statem^its  used  on  the  motion.  There  is  no  more  reason  for 
this  requirement  where  the  same  paper  is  called  a  statement 
than  where  it  is  called  a  bill,  but  such  distinction  is  still 
observed  and  enforced.** 

But  such  reason  for  the  decision  in  the  case  of  Smith  v.  Smith 
appears  to  be  entirely  inconsistent  with  the  several  preceding 
decisions  recognizing  a  substantial  identity  between  the  two 
docimients  bearing  different  designations.  The  court  will,  no 
doubt,  at  the  firpt  opportunity,  harmonize  its  decisions  by  dis- 
pensing with  specifications  of  errors  of  law  in  statements  on  mo« 
tion  for  new  trial.  That  being  done,  there  will  remain  no 
vestige  of  difference  between  either  the  form,  substance,  or  pur- 
pose of  a  statement  and  bill  of  exceptions. 

14  Smith  V.  Smith,  119  CaL  183,  48  Pac.  730,  51  Pac.  183.  In  this 
ease,  McFarland,  delivering  the  opinion,  after  hearing  in  bank,  and 
referring  to  the  opinion  in  deportment,  said:  ''After  further  con- 
sideration, we  are  satisfied  with  the  conclusion  there  reached,  and 
with  the  opinion  then  delivered  as  to  the  points  therein  discussed. 
But  the  appeal  was  inadvertently  considered  as  though  the  motion 
for  a  new  trial  had  been  based  upon  a  statement  of  the  case,  and 
certain  rulings  as  to  the  admissibility  of  evidence  were  not  consid- 
ered because  not  included  in  the  specifications  of  errors.  As  a  fact, 
however,  the  part  of  the  transcript  which  contains  the  evidence  and 
rulingsi,  although  substantially  a  statement,  is  designated  as  'a  bill 
of  exceptions,'  and  in  such  case,  under  the  code  and  former  deci- 
sions, no  specifications  of  errors  of  law  are  required.  When  this  in- 
advertence was  called  to  the  attention  of  the  court  by  the  appel- 
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It  is  not  to  be  overlooked  that  whether  the  paper  be  a  bill 
of  exceptions  on  appeal,  a  bill  of  exceptions  on  motion  for  new 
trial,  or  a  statement,  if  it  be  claimed  that  the  decision  is  not 
supported  by  the  evidence,  it  must  contain  a  specification  of 
the  particulars  of  insufficiency.^** 

Without  entering  here  into  a  serious  discussion  of  the  record 
to  be  prepared  after  disposal  of  a  motion  made  upon  the 
minutes,  it  should  be  stated  that  no  bill  of  exceptions  is  author- 
ized in  that  case,  and  a  specification  both  of  particulars  of  in- 
sufficiency, and  (according  to  the  distinction  in  Smith  v. 
Smith)  of  errors  in  law  is  required.^®  But  under  the  Cali- 
fornia Code  of  Civil  Procedure,  statements  prepared  and 
settled  after  the  decision  on  the  motion  for  new  trial  may  like- 
wise be  used  on  appeal  from  the  judgment.  It  is  expressly  so 
provided  by  section  950. 

The  specifications  of  errors  and  of  insufficiency  which  were 
contained  in  the  notice,  and  which  were  argued  before  the  court, 
and  none  others,  should  be  embodied  in  the  statement  so  pre- 
parrd.*''  Most  of  the  confusion  and  misunderstanding,  and 
some  inconsistent  decisions,  have  resulted  from  consulting  and 
endeavoring  to  harmonize  with  the  Code  of  Civil  Procedure, 
and  decisions  adhering  to  it,  decisions  rendered  under  the  old 
Practice  Act  of  1851,  and  amendments  thereto.  That  act  pro- 
vided for  statements  on  motion  for  a  new  trial,  and  the  latter 
could  not  be  used  in  place  of  the  former  in  the  absence  of  a 
stipulation.  The  Code  of  Civil  Procedure  originally  did  not 
provide  for  statements  at  all,  but  amendments  were  made  in 
1874,  restoring  statements  on  motion  for  new  trial,  and  pro- 
viding that  they  might  be  used  on  appeal  from  the  judgment, 
if  used  on  the  motion.  No  good  reason  has  ever  been  assigned 
for  the  amendment,  its  efltcct  being,  as  explained  above,  to 
provide  two  names  for  the  same  thing,  whereas  previously  it 
had  but  one  name. 

lant,  in  a  petition  for  a  hearing  in  bank,  the  petition  was  granted. 
Counsel  for  appellant  were,  therefore,  not  in  fault  in  not  specifying 
the  alleged  errors." 

15  Post,  §1  433-435,  437-440. 

16  For  further  discussion  of  record  where  motion  is  made  on  the 
minutes,  0ee  ante,  §  392,  post,  §§  46 1,  630. 

17  Cal.  Code  Civ.  Proc,  §  661. 
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The  decisions  under  the  Practice  Act,  as  amended  from  time 
to  time,  are  often  nsefnl  on  questions  of  construction;  but  in 
resorting  to  them  the  changes  wrought  by  the  code,  as  amended 
in  1874,  in  the  respects  hereinbefore  stated,  shoidd  not  be  over- 
looked. 

§  42%.    TTses  of  statements. 

The  decisions,  following  the  mandatory  form  of  statutory  ex- 
pression, fully  establish  that  compliance  with  the  prescribed  con- 
ditions, in  preparation  for  the  hearing  on  the  motion,  are  in- 
dispensable; in  other  words,  when  it  is  provided  that  a  party 
may  be  heard  upon  a  bill  of  exceptions,  or  a  statement,  pre- 
pared, served,  filed  and  presented  "as  hereinafter*^  or  "as  herein'' 
provided,  or  upon  affidavits,  he  may  prepare,  serve,  file,  present 
and  use  the  prepared  paper,  with  or  without  affidavits;  but  in 
doing  so  he  must  closely  observe  the  statutory  methods,  because 
they  are  almost  without  a  break  in  the  uniformity  of  the  de- 
cisions, declared  to  be  jurisdictionaL*® 

In  California  and  some  other  code  states,  the  statement  need 
be  only  served,  and  need  not  be  filed  until  .after  settlement  and 
engrossment.*^ 

When,  however,  it  is  said  that  the  perfection  and  use  of  a 
statement,  under  statutory  heads  requiring  a  statement,  is  a 
jurisdictional  matter,  it  is  not  necessarily  meant  that  the  coun 
is  bound  to  actually  use  or  even  examine  the  statement  in 

18  See  Burton  v.  Todd,  68  GaL  485,  9  Pac.  663;  Paulson  v.  Has- 
kins,  55  Cal  468;  Willis  v.  Kong,  70  Gal.  MS,  11  Pac.  780;  Hoehuan 
y.  New  York  Dry  Goods  Go.  (Idaho),  67  Pac.  796;  Steven  v.  North- 
western Stage  Go.,  1  Idaho  604;  Wood  v.  Glein,  19  Mont.  22,  47  Pac. 
5;  Brown  v.  Board  Gommre.,  15  Mont.  244,  38  Pac.  1072;  Gode  Giv. 
Proc.  Mont.,  S  297;  State  v.  Gheney,  24  Nev.  222;  52  Pac,  12;  Chaffee 
V.  Sprague,  15  E.  I.  135;  ante,  §  25,  post,  $  426.  For  law  in  South  Da- 
kota as  to  statements,  bills,  exceptions,  specifications  etc.,  see  Parrott 
▼.  City  of  Hot  Springs,  9  S.  Dak.  202,  68  N.  W.  329.  As  there  can  be 
no  new  trial  of  issues  submitted  to  a  jury  in  an  equity  case,  oi  course 
no  statement  is  necessary  upon  return  of  their  verdict.  It  seems,  how- 
ever, to  have  been  necessary  to  so  decide  in  one  case— Purcell  v.  Mc- 
Kune,  14  Gal.  230.  The  first  case  above  expressly  overrules  certain 
dicta  in  Brichman  v.  Ross,  67  Gal.  601,  8  Pac.  316,  with  reference  to 
the  power  of  the  court  to  extend  time. 

19  See  next  section. 

New  Trial,  vol.  11—61 
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passing  upon  the  motion,  or  even  that  any  party  is  under  any 
legal  compnlsion  to  use  it^  or  refer  to  it.  The  decisions  go  even 
further  and  declare  that  having  complied  with  the  conditions 
thus  prescribed,  having  prepared,  settled,  engrossed  and  filed 
the  statement,  the  motion  may  be  taken  up  and  disposed  of  at 
the  request  of  either  party ;  that  though  it  is  but  fair  that  the 
opposite  party  be  notified,  yet  it  is  not  a  legal  requirement; 
that  whether  notified  or  not  he  may  fail  to  attend  the  hearing 
without  an  abandonment  of  the  motion  or  a  waiver  of  opposi* 
tion  to  it  being  imputed  to  him.*®  In  fact,  the  code  appears 
to  contemplate  an  entire  severance  of  all  relation  between  the 
proceeding  for  new  trial  and  the  statement  at  tiie  point  of  its 
filing,  and  simply  intends  that  the  statement  perfected  before, 
like  that  perfected  after  the  disposal  of  the  motion,  shall  con- 
stitute a  reliable  record  for  the  purposes  of  appeal,  with  only 
slight  regard  for  the  incidental  convenience  of  the  court  and 
parties  at  the  hearing.  It  omits  any  requirement  as  to  notice 
of  the  hearing,  and  expressly  provides  that  "the  application  foe 
a  new  trial  shall  be  heard  at  the  earliest  practicable  period  aftor 
the  notice  of  the  motion,  if  the  motion  is  to  be  heard  upon  the 
minutes  of  the  court,  and  in  other  cases  after  the  bill  of  ex- 
ceptions, or  statement,  as  the  case  may  be,  is  filed,  and  may  be 
brought  to  a  hearing  upon  motion  of  either  party.*^* 

In  construing  the  Nevada  statutes,  which  are  the  same 
herein  as  those  of  California,  the  ideas  here  indifferently  ex- 
pressed were  given  able  and  learned  exposition  in  State  v. 
Central  Pac.  B.  Co.,**  as  follows:  **Before  examining  the 
assignment  of  errors  contained  in  the  statement,  certain  pre- 
liminary objections  to  the  consideration  of  the  record  are  made 
by  the  respondent,  and  these  will  be  disposed  of  first.  These  ob- 
jections are  founded  upon  the  failure  of  the  defendant  to  appear 
at  the  hearing  of  the  motion  for  a  new  trial,  and  its  failure  to 
except  to  the  order  of  the  court  denying  the  motion.  It  is  con- 
tended that  such  failure  to  appear  operated  as  an  abandonment 
of  the  motion.     The  case  was  tried  on  the  sixth  day  of  March, 

20  Carder  v.  Baxter,  28  Gal.  99;  State  v.  Central  Pac.  B.  Co.,  17 
Nev.  259,  30  Pac.  887. 

21  Cal.  Code  Civ.  Proc,  §  660. 

22  17  Nev.  259,  266,  30  Pac.  887. 
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1882.  The  statement  on  motion  for  new  trial  was  filed  on  tho 
sixth  day  of  April  following,  and  upon  the  twenty-ninth  day 
of  the  same  month,  the  derk  of  the  court  appended  his  certifi* 
cate  to  the  effect  that  no  amendments  had  been  filed.  There- 
after, and  on  the  first  day  of  May  succeeding,  the  motion  for 
a  new  trial  was,  at  the  instance  of  the  attorney  for  the  state, 
taken  up  and  overmled  by  the  court.  These  facts,  of  them* 
selyas,  certainly  show  no  intention  on  the  part  of  the  appellant 
to  abandon  its  motion.  But^  from  the  fact  that  the  motion 
was  based  upon  errors  in  law  and  insufficiency  of  evidence,  and 
that  defendant  made  and  filed  its  statement  without  delay,  it 
would  seem  that  defendant  desired  a  pro  forma  ruling  of  the 
district  court  upon  the  questions  which  arose  upon  the  trial, 
in  order  to  perfect  a  record  by  which  those  questions  could  be 
reviewed  by  this  court  It  is  a  matter  of  frequent  occurrence 
in  the  practice  before  the  district  courts  of  this  state  to  formally 
submit,  vrithout  argument,  motions  for  new  trial,  based  upon 
questions  of  law  which  have  been  discussed  upon  the  trial.  It 
is,  of  course,  unnecessary  to  reargue  matters  upon  which  the 
court  is  fully  advised,  and  upon  which  its  mind  is  concluded.'^ 

The  statement  appears  to  have  only  one  essential  relation  to 
the  hearing  of  the  motion;  it  is  a  measure  of  the  power  of,  and 
limits  the  scope  of  inquiry  by,  the  trial  judge  in  passing  upon 
it,  as  it  does  that  of  the  appellate  court  in  reviewing  his  order.*' 

Under  the  California  Code  of  Civil  Procedure,  the  party 
having  elected  to  move  on  a  statement,**  and  having  projected 
the  proceeding  with  that  purpose  expressed  in  the  notice,  33 
bound  by  that  election,  and  unless  a  statement  be  perfected  for 
use  at  the  hearing,  the  court  applies  a  conclusive  presumption 
that  he  has  abandoned,  or  "waived,*'  the  motion.**^  Even  whera 

23  See  California  Code  of  Civil  Procedure,  subdivision  3  of  sec- 
tion 659,  requiring  specifications  in  the  statement,  and  providing 
that  ''if  no  such  specificationa  be  made^  the  statement  shall  be  dis- 
regarded' on  the  hearing  of  the  motion." 

24  The  terms  "statement"  and  ''bill  of  exceptions"  are  herein- 
after used  interchangeably. 

25  Campbell  v.  Jones,  41  Cal.  515;  Waggenheim  v.  Hook,  35  CaL 
216;  Chase  v.  Evoy,  58  Gal.  348,  352;  Thompson  v.  Lynch,  43  CaL 
482;  People  v.  Center,  61  Cal.  194;  Cooney  v.  Furlong,  66  CaL  522, 
6  Pac.  388;  Jones  v.  Wiley,  1  Wash.  Ter.  603, 
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attorneys  of  both  parties  appear  in  open  court,  and,  by  consent, 
argue  a  motion  for  a  new  trial,  this  consent,  even  if  it  is  a 
waiver  of  a  notice  of  intention  to  move  for  a  new  trial,  is  not 
a  waiver  of  a  statement  in  some  proper  form  of  the  grounds  of 
the  motion,*^  And  without  a  settlement  of  a  statement  on 
motion  for  a  new  trial,  and  authentication  of  the  same  in  the 
court  below,  there  is  no  case  upon  which  the  supreme  court  can 
act.*^  In  People  v.  Coiter  (a  civil  action) ■•  the  court  said; 
''When  a  party  gives  notice  of  his  intention  to  move  for  a  new 
trial,  and  fails  to  prosecute  his  motion  in  the  court  below,  in 
consequence  of  which  his  motion  is  dismissed  or  denied,  he  can- 
not be  heard  to  complain  of  the  order  on  appeal;  on  an  appeal 
from  such  an  order,  in  the  absence  from  the  record  of  an 
engrossed  statement  on  motion  for  a  new  trial,  signed  and 
certified  by  the  judge  of  the  court,  there  are  no  questions  of 
fact  to  be  reviewed/^ 

Attempts  have  been  sometimes  made  to  use  affidavits  and 
other  substitutes  for  the  statement  required  by  law.  All  such 
attempts  have  proved  futile.**  Nor  will  affidavits  presented 
to  show  upon  what  grounds  or  in  what  manner  the  trial  court 
acted  in  ruling  upon  the  motion  be  considered. 

Affidavits  made  subsequently  to  the  denial  of  a  motion  for 
new  trial,  setting  forth  that  the  motion  was  arbitrarily  denied 
without  hearing  or  considering  the  grounds  presented  and 
urged  in  support  thereof,  form  no  part  of  the  record  upon  ap- 
peal from  the  order  and  cannot  be  considered  upon  such  ap- 
peal,  the  real  and  only  question  being,  Did  the  court  err?*^ 

26  Walls  V.  Preston,  25  Gal.  61. 

S7  Cosgrove  v.  Johnson,  30  Cal.  509;  Lockey  v.  Horsky,  4  Mont. 
457,  2  Pac  19;  State  v.  Sadler,  21  Nev.  13,  23  Pac.  799.  This  rule 
is  not  changed  by  the  fact  that  the  judge  that  passed  upon  the 
motion  for  new  trial  did  not  preside  at  the  trial  of  the  case:  Wei- 
land  V.  Williams,  21  Nev.  230,  29  Pac  403. 

28  61  Cal.  194. 

2i»  See  Santa  Cruz  B.  P.  Co.  v.  Bowie,  104  CaL  286,  37  Pac.  934. 

30  Williams  v.  Harter,  121  Cal.  47,  52,  53  Pac.  405.  In  this 
case  the  court  said:  "The  point  is  made  that  the  judge  of  the 
court  below,  before  whom  the  motion  for  new  trial  was  heard, 
arbitrarily  denied  the  motion  without  hearing  or  considering  the 
grounds    presented  and  urged    in  support  thereof.    To    sustain  this 
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The  refusal  to  consider  matters  dehors  the  statement  is  based 
upon  reasons  which  bespeak  the  true  purpose  of  a  statement, 
namely^  to  bring  into  the  record  those  matters  only  which  arise 
in  the  progress  of  the  trial  and  constitute  the  basis  of  the 
motion,  upon  any  or  all  the  grounds  which  may  be  presented) 
upon  a  statement.^  Such  is  the  definition  of  the  office  of  the 
statement  in  the  words  of  the  supreme  court,  but  it  is  sub- 
mitted that,  since  exceptions  are  preserved  by  the  terms  of  the 
statute  ^^  to  many  orders  and  rulings  made  prior,  to  the  trial, 
and  in  the  absence  of  the  party,  and  since  the  court  has  re« 
peatedly  decided  that  the  statement  and  the  bill  of  exceptions 
do  not  differ  materially  in  substance  or  function,^^  it  would  be 
more  proper  to  employ  in  lieu  of  the  words  ^'in  the  progress 
of  the  trial,''  the  words,  ^^prior  to  the  verdict*'  or  other  decision. 

But  here  one  is  confronted  with  section  658  of  the  Code  of 
Civil  Procedure  which  positively  requires  motions  based  upon 
the  first  ground,  which  includes  rulings  on  applications  for 
continuance,  to  amend  the  pleadings,  and  the  like,  to  be  pre- 
sented on  affidavits.  It  ,is  utterly  impossible  to  reconcile  the 
decisions  on  this  particular  phase  of  the  subject  with  each 
other,  or  with  the  statute;  and  legislative  interference  ia  in 
order.  The  Washington  Code  of  Civil  Procedure**  presents 
peculiarities  which  with  the  construction  thereof  by  the  supreme 
court  of  that  state  it  is  impracticable  and  unnecessary  to  point 
out  here  in  detail.  A  chief  feature  is  that  no  statement  or 
bill  of  exceptions  on  the  motion  is  provided  for.    The  motion 

point  two  affidavits,  made  ten  days  after  the  motion  was  denied, 
are  printed  in  the  transcript,  and  there  is  also  found  there  a  counter- 
affidavit  made  still  later.  These  affidavits  form  no  part  of  the 
record  and  cannot  be  considered.  If  the  defendants  desired  to  have 
the  matter  brought  before  this  court  for  review,  they  should  at  the 
time  have  excepted  to  the  action  of  the  court  and  had  the  facts  em- 
bodied and  settled  in  a  bill  of  exceptions.  Besides,  the  real  and 
only  question  is,  Did  the  court  err  in  denying  the  motion  f" 

81  See  Graham  v.  Stewart,  68  CaL  374,  9  Pac.  555;  Harper  v. 
Minor,  27  CaL  107. 

82  Cal.  Code  Civ.  Proc,  §  647. 

83  See  ante,  S  423. 

84  See  S$  5072-5076  of  Bellinger's  Codes  and  Statutes;  Littlejohn 
V.  Miller,  5  Wash.  399,  402,  31  Pac.  758,  decided  prioi  to  the  code, 
but  still  applicable. 
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states  the  grounds  generally  and  accompanies  the  notice.  No 
specifications  other  or  different  than  the  grounds  as  designated 
in  the  statute  need  be  inserted. 

§  425.    When  to  be  filed. 

The  California  Practice  Act  of  1851  required  the  draft  of  a 
proposed  statement  to  be  filed,  but  made  no  provision  for  Its 
service  upon  the  adverse  party.  Under  its  said  provision  the 
filing  of  the  statement  was  as  strictly  essential  to  the  validity 
of  the  proceeding'^  as  is  service  under  the  code,  which  re- 
quiiies  that  it  shall  be  served  but  makes  no  provision  for  filing 
it  prior  to  engrossment.  Under  this  latter  and  similar  statutes 
filing  the  proposed  statement  is  not  necessary,  but  service  with- 
in legal  time  is  essential.**  But  it  was  held  under  the  Practice 
Act,  where  it  appeared  from  the  bill  of  exceptions  signed  by  the 
judges  that  the  motion  for  a  new  trial  was  heard  on  a  state- 
ment, counter-statement  and  affidavits,  that  it  could  not  be  sub- 
sequently objected  that  the  statement  was  not  filed.*''  And  in 
keeping  with  such  decision  it  was  held  in  a  later  case  prior  to 
the  code   that  the  filing  of  the  engrossed  statement  might  be 

86  LeBoy  v.  Bassette,  32  CaL  171;  Wing  v.  Owens,  9  Cal.  247; 
HiU  V.  White,  2  Cal.  306;  Hegelw  v.  Henckell,  27  CaL  491;  O'Neal 
V.  Daugherty,  47  Cal.  164;  Elder  v.  Fee  vert,  18  Nov.  278,  3  Pac. 
237;  Golden  Fleece  Co.  v.  Cable  Co.,  15  Nev,  450;  Harrison  v.  Lock- 
wood,  14  Nev.  263;  Williamg  v.  Bice,  13  Nev.  234;  Bobinson  v.  Ben- 
eon,  19  Nev.  331,  10  Pac  441. 

86  Cal,  Code  Civ.  Proc,  §  659,  snbd.  3;  Elliott  v.  Whitmore,  10 
Utah,  253,  37  Pac  463;  Piano  Mfg.  Co.  v.  Jonea,  8  N.  Dak.  315,  79 
N.  W.  338.  Delay  in  filing  a  bill  of  exceptions  for  more  than  six 
months  after  its  allowance  by  the  judge  will  not  authorize  the 
supreme  court  to  disregard  it,  provided  it  be  properly  certified  as 
a  part  of  the  record:  Beay  v.  Butler,  69  Cal.  572,  577,  11  Pac.  463. 
In  this  case  the  court  said:  "But  it  nowhere  appears  that  the  bill 
was  not  presented  in  time,  and  the  regular  steps  taken  for  its  settle- 
ment. The  settlement  may  have  been  postponed  by  the  order  of  the 
judge.  It  must  appear  to  this  court  from  the  record  that  the  regu- 
lar steps  were  not  taken  for  the  settlement  of  the  bill.  Unless  this 
appears,  we  are  bound  to  presume  the  bill  was  regularly  settled.  A 
mere  objection  to  such  settlement,  in  the  absence  of  the  showing 
above  stated,  does  not  authorize  this  court  to  disregard  the  bilf 

37  Williams  v.  Gregory,  9  Cal.  76. 
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waived  by  stipulation.'*  The  subject  was  fully  considered, 
however,  in  Mills  v.  Dearborn,**  where  it  was  held  that  the 
statute  was  mandatory  and  its  requirement  that  the  engrossed 
statement  '^shall  then  be  filed  with  the  clerk'^  could  not  be  dis- 
pensed with.  If,  however,  through  inadvertence  or  other- 
wise, the  statement  is  filed  before  it  is  settled^  it  need  not  be 
again  filed  after  settlement,^  though  no  doubt  the  safer  and 
more  convenient  practice  would  be  to  refile  it.^^ 

88  Thompson  v.  ConnoUy,  43  Oal.  636.  In  this  case  the  court  said: 
''The  action  of  the  court  in  ovemiling  the  defendants'  motion  for 
a  new  trial  before  the  etatement  wns  engrossed,  and  the  engrossed 
statement  agreed  to^  or  certiiied  as  correct,  would  have  been  error 
in  the  ateence  of  any  stipulation  between  the  parties.  But  the  stipu* 
lation  of  November  5,  1869,  was  not  only  a  direct  waiver  of  the  an- 
groesment  before  the  hearing  of  the  motion,  but  rendered  certain 
the  matters  which  the  engrossed  statement  should  contain.  It  is  not 
necessary  to  consider  what  would  have  been  the  effect  of  the  omission 
to  engross  the  statement  before  the  hearing  of  the  motion  for  a  new 
trial,  upon  an  appeal  from  the  order  denying  the  motion.  It  is  suf- 
ficient to  say  th&t  a  party  will  not  be  heard  to  complain  of  an  error 
which  was  the  result  of  his  deliberate  and  formal  consent." 

89  82  CaL  51,  22  Pac  1114;  Mix  v.  San  Diego  etc  B.  B.  Co.,  86 
OaL  235,  24  Pac  1027;  CaL  Code  Civ.  Proc,  subd.  3,  g  659.  The  ml- 
grossed  statement  cannot  be  considered  as  part  of  the  record  unless, 
nor  until,  it  is  filed:  Biagi  v.  Hower,  66  CaL  469,  6  Pac  100.  A 
peculiarity  of  the  Nevada  statute  (Bev.  Stats.,  §  3292),  must  be 
noted.  It  retains  the  requirement  found  in  the  earlier  California 
statute  that  the  statement,  like  the  notice  of  intention,  shall  be  both 
served  and  filed  in  the  first  instance.  This  requirement  is  strictly 
enforced.  See  Elder  v.  Peevert,  18  Nev.  278,  3  Pac.  237;  Golden 
Fleece  Co.  v.  Cable  Con.  Co.,  15  Nev.  450;  Bobinson  v.  Benson,  19 
Nev.  331,  10  Pac  441;  Harrison  v.  LoclEwood,  14  Nev.  263. 

40  Oately  v.  Irvine,  51  Cal.  172;  Ball  v.  Graves,  14  Mont  341,  86 
Pac  354.  In  the  first  case  the  court  disposed  of  the  objection  in 
these  simple  words:  ''The  statement  was  filed  and  settled,  which 
is  the  equivalent  of  'settled  and  filed.'  "  In  the  second  case  the 
court  said:  "Bespondent  moves  this  court  to  eliminate  from  record 
the  statement  on  motion  for  new  trial:  1.  Because  the  statement  was 
not  filed  after  the  same  was  settled  and  allowed  by  the  judge  who 
tried  the  action.  The  motion  cannot  be  sustained  on  this  ground, 
because  it  appears  from  the  statement  that  the  same  was  filed  with 
the  clerk  immediately  after  being  prepared  and  served.  Thereupon 
respondent  filed  amendments,  and  thereafter,  as  the  record  shows, 
the  court,  with  both  counsel  present,  and  after  their  arguments, 
'settled  said  statement  on  motion  for  new  trial,  as  being  full  and  cor- 
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In  same  states  tiie  filing  is  required  to  precede  service  as 
under  the  California  Practice  Act  of  1851.  Such  statutes  are 
held  mandatory.^ 

rect,  and  duly  signed  the  certificate  in  accordance  therewith. '  While 
the  record  does  not  show  that  the  etatement  was  reflled  with  the  clerk 
after  being  settled  it  does  show  the  filing  of  the  statement  and 
amendments  with  the  clerk  before  the  statement  was  settled  and 
afterward  the  motion  for  new  trial  was  heard  thereon.  The  state- 
ment on  motion  for  new  trial  should  be  filed  after  settlement.  C6de 
Oiv.  Proe.^  I  298,  subd.  8.  But  in  this  case  the  statement  was  filed 
before  it  was  settled,  and  the  tendency  of  aU  the  proceedings  show 
that  it  remiuned  with  the  clerk,  as  a  file  of  the  oonrt,  from  the  time 
it  was  first  filed  nntil  it  was  settled,  and  the  motion  for  new  trial 
heard  fhereon,  and  still  remains  as  such  file.  Under  such  state  of 
facts,  all  the  point  amounts  to  is  that  the  statement  was  filed  before 
instead  of  after  settlement,  and  this  irregularity  we  think  insuffi- 
cient, as  ground  for  striking  out  the  statement." 

41  Jackson  y.  Puget  Sound  L.  Co.,  115  CaL  632,  47  Pao.  603.  In 
this  case  the  court  said:  ''The  defendant  had  done  all  that  the  law 
required  him  to  do,  and  was  entitled  to  have  his  bill  of  exertions 
certified;  for  otherwise  it  could  not  avail  him  in  this  court.  The 
statute,  it  is  true^  directs  that  the  bill  shall  be  filed  after  it  is 
signed  by  the  judge  or  referee,  with  his  certificate  that  it  is  al- 
lowed (Code  Oiy.  Proc,  i  650);  but  it  is  not  to  be  concluded  from 
this  provision  that  if  the  settled  and  engrossed  bill  of  exceptions 
happens  to  be  filed  with  the  derk,  by  inadvertence  of  the  judge  or 
referee^  or  even  of  the  party  seeking  its  allowance^  before  it  has 
been  properly  certified,  the  right  to  a  proper  certificate  is  forever 
lost.  On  the  contrsjry  it  ought  to  be  considered  that  such  a  filing 
ia  premature  and  unauthorized,  and,  if  a  timely  request  is  made  for 
the  certificate  of  allowance,  it  should  be  granted  and  the  biU  refiled. 
There  is  nothing  in  the  statute  which  conflicts  with  this  most  rea- 
sonable conclusion,  nor  is  anything  to  the  contrary  decided  in  Keller 
V.  Lewis,  56  Cal.  469,  or  Adams  v.  Dohnnann,  63  Oal.  410." 

4%  See  Zindorf  Construction  Co.  v.  Western  American  Co.,  27  Wash. 
31,  67  Pac  374;  Boyle  v.  Great  Northern  By.  Co.,  13  Wash.  383,  43 
Pac  344.  In  the  first  case  Hadley,  J.,  delivering  the  opinion  said: 
''Bespondent  moves  to  strike  the  statement  of  facts  for  the  reason 
that  the  statement  was  not  filed  until  the  seventh  day  of  March,  1901, 
whereas  the  judgment  appealed  from  .was  filed  for  record  on  the  ninth 
day  of  October,  1900.  It  is  urged  that  the  statement  was  filed 
after  the  expiration  of  the  limit  allowed  by  law,  as  provided  by 
section  5062,  Ballinger's  Code.  The  motion  is  well  taken  and  must 
be  granted.  The  utmost  limit  of  time  within  which  a  statement  can 
be  filed  is  ninety  days  after  the  time  begins  to  run  within  which  an 
appeal  may  be  taken.    If  filed  after  thirty  days,  it  must  be  done 
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Where  there  are  terms  of  court  there  should  be  a  separate 
bill  of  exceptions  signed  and  sealed  by  the  judge  at  the  term, 
or  within  the  time  fixed^  and  filed  as  of  the  term  to  which  ic 

by  anthority  of  an  order  of  the  court  extending  the  time;  bnt  such, 
time  cannot  be  extended,  in  any  event,  beyond  the  ninety  day  period 
provided  by  statnta  See  State  v.  Seaton,  26  Wash.  305,  66  Pac.  397.'' 
In  the  second  case  it  was  held  that  the  filing  of  the  statemeni  on  the 
same  day  bnt  after  oervioe  did  not  obviate  the  objection  that  it  was 
not  filed  in  time.  The  policy  and  proper  construction  of  such  atat* 
ntea  was  gone  into  fully  as  follows:  ''The  motion  of  respondent  to 
strike  i^e  statement  of  facts  from  the  record  was  granted  kt  the 
bearing;,  and  the  argpament  upon  the  merits  confined  to,  questions 
arising  upon  the  pleadings.  Two  reasons  were  assigned  why  said  mo* 
tion  should  be  granted^  (1)  that  a  copy  of  the  proposed  statement 
of  facts  had  not  been  served  upon  the  respondent  after  it  was  filed 
in  the  cause;  and  (2)  that  no  notice  of  such  filing  had  been  served 
upon  one  of  the  parties  who  had  appeared  in  the  action.  It  appeared 
from  the  transcript  that  a  copy  of  the  proposed  statement  of  facts 
was  served  on  the  thirty-first  day  of  May,  1895,  at  2:20  P.  M.,  and 
that  such  proposed  statement  was  filed  in  the  cause  on  the  same  day 
at  3:30  P.  M.  It  was  held  in  this  court  in  Erickson  v.  Erickson,  11 
Wash.  76,  39  Pac  241  that  the  service  of  the  copy  of  the  proposed 
statement  could  not  properly  be  made  until  after  the  original  had 
been  filed  in  the  cause,  and  that  service  of  such  copy  before  the 
filing  of  the  original  was  ineffectual;  and  numerous  decisions  of  the 
supreme  court  of  California  upon  this  statute,  from  which  ours  was 
taken,  were  cited  in  support  of  the  decision.  In  adopting  the  con- 
struction of  the  statute  in  the  state  from  which  it  was  taken^  this 
court  followed  a  well-settled  rule  of  decision.  Beside,  the  plain  lan- 
guage of  the  statute  indicates  that  the  paper  to  be  served  should  be 
a  copy  of  a  paper  then  on  file  and  a  part  of  the  record  of  the 
cause.  Upon  the  argument  of  this  motion  it  was  sought  to  distin- 
guish this  case  from  the  one  above  cited,  for  the  reason  that  it  ap- 
peared that  the  statement  in  the  case  at  bar  was  filed  on  the  same 
day  that  it  was  served,  while  in  the  other  case  such  fact  did  not  ap- 
pear, and  it  was  contended  that  the  decisions  of  the  California  courts 
ivere  to  the  effect  that  where  the  service  was  upon  the  same  day 
that  the  proposed  statement  was  filed  it  was  sufficient.  We  have 
carefully  examined  the  California  cases  and  have  been  unable  to  so 
interpret  them.  It  is  true  that  it  is  stated  in  some  of  them  that  a 
service  made  at  the  time  of  the  filing  is  sufficient,  but  it  is  nowhere 
stated  that  such  service  would  be  at  the  time  by  reason  of  the  fact 
that  it  was  upon  the  same  day.  The  general  rule  that  the  law  will 
not  take  notice  of  fractions  of  days  was  not  referred  to  in  any  of 
such  decisions,  and  in  our  opinion  it  was  not  the  intention  of  the 
npreme  court  of  that  state  to  apply  it  in  determining  what  service 
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properly  belongs;  but  a  bill  of  exceptions  may  embody  the 
proceedings  in  a  cause  at  different  terms,  and,  if  perfected  with- 
in the  time  fixed  by  the  court,  will  be  considered.**  Delivery  to 
the  clerk  for  the  purpose  of  filing  and  payment  of  any  fee  re- 
quired by  law  constitutes  filing.  A  party  cannot  be  deprived 
of  a  legal  right  pertaining  to  the  bill  by  reason  of  the  failure 
of  the  court  or  clerk  to  perform  a  duty.** 

§  426.    Statutes  ai  to  taking  steps  herein  mandatory— When 
time  begins  to  run  against  movant. 

The  code  provision  with  reference  to  the  time  within  which 
the  statement  must  be  prepared  and  served  is  so  clear  and  ex« 
plicit  as  not  to  admit  of  doubt.  '^If  the  motion  is  to  be  madfi 
upon  a  statement  of  the  case,  the  moving  party  must,  within 

was  simnltaneoufl  with  the  filing.  What  was  said  in  the  ease  above 
cited  was,  we  think,  justified  by  the  eases  from  California,  if  the 
statute  were  to  be  eonstrued  independently  of  the  construction  placed 
upon  it  in  California,  one  of  two  conclusions  would  necessarily  follow: 
either  that  it  is  mandatory  and  must  be  construed  as  it  reads^  in 
which  case  it  would  necessarily  follow  that  the  filing  must  precede 
the  service,  or  that  it  is  directory,  in  which  case  the  relation  of  the 
service  to  the  filing  would  be  immaterial,  unless  it  was  made  to  ap- 
pear that  by  reason  of  such  relation  being  other  than  tb8;t  named  in 
the  statute  the  party  upon  whom  the  service  was  made  had  been 
deprived  of  some  right.  The  last  construction  would  open  the  door 
to  such  a  loose  practice  and  so  frequently  caU  upon  courts  to  enter 
upon  an  investigation  of  collateral  questions^  that  it  should  not  be 
adopted  unless  absolutely  necessary.  The  statute  when  given  the 
other  construction  is  easily  complied  with,  and  there  is  no  necessity 
for  adopting  a  construction  which  would  lead  to  such  uncertainty. 
Beside,  the  legislature  had  an  object  in  view  when  they  provided 
that  the  statement  should  be  filed  before  the  copy  was  served.  If 
the  copy  was  served  before  the  original  was  filed  there  would  be 
nothing  to  prevent  the  original  being  changed,  and  the  burden  of 
making  such  an  examination  as  would  show  that  it  had  not  been, 
would  be  cast  upon  the  respondent.  If  filed  before  the  copy  was 
served  no  such  change  could  be  made.  The  design  of  the  statute 
was  that  when  the  service  of  the  copy  of  the  proposed  statement  was 
made  the  party  upon  whom  it  was  served  might  rely  upon  it  as  a 
copy  of  a  paper  of  record  in  the  cause." 

48  Packard  v.  Spellinger,  3  Colo.  109.  A  bill  of  exceptions  filed 
in  vacation,  without  an  order  of  court  authorizing  it,  does  not 
thereby  become  part  of  the  record:  Orman  v.  Keith,  1  Colo.  82. 

44  Pollock  V.  Aikens,  4  S.  Dak.  374,  57  N.  W.  1. 
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ten  days  after  service  of  the  notice,  or  such  further  time  as  the 
court  in  which  the  action  is  pending,  or  the  judge  thereof,  may 
allow,  prepare  a  draft  of  the  statement,  and  serve  the  same,  or 
a  copy  thereof,  upon  the  adverse  party/'^*  The  same  rule  of 
law  applies  to  hills  of  exceptions  as  to  statements  on  motion  for 
a  new  trial,  in  the  respect  that  the  party  moving  for  a  new 
trial  must  prepare  and  serve  his  bill  of  exceptions  within  the 
time  allowed  by  law  for  that  purpose,  or  it  cannot  be  settled,  or, 
if  settled,  cannot  be  considered  either  at  the  hearing  of  the 
motion  or  on  appeal.** 

If  the  time  for  giving  notice  of  intention  to  move  for  a  new 
trial  is  extended  by  the  court,  the  party  to  whom  the  extension 
is  given  has  as  an  absolute  right  the  number  of  days  given  by 
the  statute  from  the  time  notice  is  actually  given  within  which 
to  file  his  statement,^  in  addition  to  the  time  given  by  the 
extension.  But  it  is  a  condition  precedent  to  the  right  to  de- 
mand a  hearing  on  the  motion  that  the  statement  be  served 
within  the  legal  time,  and  the  time  so  given  after  service 
of  the  notice.  In  this  respect  it  is  immaterial  that  the  notice 
was  served  earlier  than  it  need  have  been.'*®  And  a  party  giv- 
ing the  notice  is  bound  by  that  notice.    He  cannot  afterward 

45  Cal.  Code  Civ.  Proc.  I  659,  subd.  3.  In  Tregambo  v.  Camanche 
etc  Co.,  57  Cal.  503,  the  court  said:  ''If  the  statute  absolutely  fixes 
the  time  within  which  an  act  must  be  done  it  is  peremptory.  The 
act  cannot  be  done  at  another  time,  unless  during  the  existence  of 
the  prescribed  time  it  has  been  extended  by  an  order  made  for  that 
purpose  under  authority  of  law."  And  in  Connor  v.  Southern  Cal- 
ifornia M.  B.  Co.,  101  CaL  429,  431,  35  Pac.  990,  the  court  said:  <<To 
hold  that  the  statement  may  be  settled  when  no  steps  were  taken 
until  after  the  expiration  of  the  ten  days,  the  time  for  doing  so  not 
having  been  extended,  and  respondent  objecting  thereto,  would  be  a 
judicial  abrogation  of  the  statute."  To  same  effect,  Wills  v.  Bhen 
Kong,  70  CaL  548,  11  Pac.  780. 

46  Stonesifer  v.  Armstrong,  86  CaL  594,  25  Pac.  50.  See  Cal.  Code 
Civ.  Proc,   8   650. 

47  Harper  v.  Minor,  27  Cal.  107;  Chase  v.  Evoy,  58  CaL  345,  352; 
Bunnel  v.  Stockton,  83  Cal.  320,  23  Pac.  301;  Stevenson  v.  North- 
western Co.  1  Idaho,  605. 

48  Chase  v.  Evoy,  58  Cal.  348,  332.  See,  also,  Vischer  v.  Smith, 
92  CaL  60,  28  Pac.  94,  Estate  of  Clary,  112  CaL  292,  44  Pac.  569. 
Same  construction  given  to  statute  fixing  time  for  serving  statement 
of  facts  on  appeal;  Barkley  v.  Barton,  15  Wash.  33,  45  Pac.  654. 
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give  &  second  notice  and  eerre  his  statement  within  the  time 
named  in  the  statute  after  the  second  notice^  but  more  than  the 
legal  time  after  the  first  notice.** 

If  an  order  of  court  granting  a  given  number  of  days  within 
which  to  file  (or  serve)  a  statement  to  be  used  on  a  motion 
for  a  new  trial  be  made  before  a  notice  of  intention  to 
move  for  a  new  trial  has  been  given^  it  must  be  construed 
as  extending  the  time  to  file  (or  serve)  the  statement 
for  the  same  number  of  days  from  the  date  of  the  order, 
and  not  from  the  time  the  notice  is  given.^  But 
a  stipulation  that  within  a  given  number  of  days  a  party  may 
do  certain  specified  acts,  for  instance^  ^pplj  'or  additions^  find- 
ings, file  and  serve  notice  of  intention  to  move  for  a  new  trial, 
and  file  and  serve  the  statement  on  motion  for  new  trials  allows 
performance  of  any  of  the  specified  acts  within  the  time  limited, 
and  dispenses  with  the  requirement  that  the  statement  shall 
be  filed  or  served  within  the  legal  time  after  service  of  the 
notice,  provided  it  be  filed  or  served  within  the  time  named  in 
the  stipulation.** 

The  service  of  a  copy  of  the  judgment  upon  the  attorneys 
of  the  defeated  party  after  entry  of  the  judgment,  findingi 
having  been  waived,  is  a  sufBcient  notice  of  the  entry  of  the 
judgment  under  section  650  of  the  Code  of  Civil  Procedure; 
and  if  the  bill  of  exceptions  is  served  more  than  ten  days  after 
such  notice,  without  any  extension  of  time  therefor,  it  must  be 
disregarded    upon    appeal.**    But  where  it  appears  that  the 

40  LeBoy  v.  Baasette,  32  CaL  171.  For  distinction  herein  between 
failure  to  follow  up  a  first  notice  with  service  of  statement,  and 
failure  to  perfect  a  first  appeal  with  reference  to  second  appeal.  See 
Bornheimer  v.  Baldwin,  42  Cal.  27,  32.  There  is  no  reason,  however, 
why  a  party  may  not  abandon  a  first  notice,  giving  notice  of  such 
abandonment,  and  instituting  another  proceeding,  within  legal  time. 
By  analogy  to  the  practice  on  appeal,  it  would  appear  that  he  might 
do  00. 

60  Easterby  v.  Larco,  24  Cal.  179.  Followed  in  Jenkins  v.  Frink, 
27  Cal.  337,  339;  Campbell  v.  Jones,  41  Cal.  518.  At  date  of  these 
decisions  the  Practice  Act  required  the  statement  to  be  filed,  but  the 
Code  of  Civil  Procedure  substitutes  the  word  "serve"  for  "file." 

61  Walsh  V.  Wallace  (Nov.),  67  Pac  914. 

62  Kelleher  v.  Creciat,  89  Cal.  38,  26  Pac  619.  There  can  be  only, 
one  final  judgment  in  an  action;  and  when  a  judgment  entered  has 
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party  has  done  all  in  his  power  to  secure  the  settlement  of  the 
bill,  and  that  the  delay  has  been  caused  by  the  objections  of  the 
opposite  party  and  the  rulings  of  the  superior  judge  in  sus- 

been  vacated  and  another  entered  in  lien  thereof,  the  last  judgment 
becomes  the  only  judgment  in  the  eauee,  and  the  notice  of  its  entry 
is  the  only  point  of  time  from  'whieh  the  right  of  the  party  against 
whom  the  judgment  is  entered  to  have  a  bill  of  exeep4;ions  settled 
to  be  attached  to  the  judgment  roU  begins  to  run,  and  this  is  so 
although  the  new  judgment  was  entered  by  direction  of  the  appellate 
court  upon  an  appeal  taken  By  the  opposite  party.  Klauber  v.  San 
Diego  Street  Car  Co.,  98  CaL  105,  82  Pac.  876.  In  the  first  case 
cited  above  the  court  said:  "The  appellants  contend  that  they  neyer 
receiTed  any  written  notice  of  the  entry  of  the  judgment,  and  that 
their  bill  of  exceptions  was^  therefore,  served  in  time:  Citing  Biagi 
V.  Howes,  66  Cal.  469,  6  Pac.  100.  On  the  other  hand,  the  respondent 
contends  that  the  copy  of  the  findinga  and  the  judgment  served  on 
appellant's  attorneys  after  entry  of  judgment,  as  shown  by  their  ac- 
knowledgmMit  of  service  above  set  out,  was  a  sufficient  notice  to 
meet  the  requirements  of  the  code.  We  think  the  respondent's  con- 
tention should  be  sustained.  The  case  cited  by  appellants  is  not  di- 
rectly in  point.  The  question  in  that  case  arose  under  a  different 
section  of  the  code,  and  it  was,  whether  or  not  the  defendants  served 
and  filed  their  notice  of  motion  for  new  trial  in  time.  The  action  was 
tried  by  the  court  without  a  jury,  and  the  decision  was  announced 
en  the  28th  of  March.  The  defendant's  attorney  was  present  in 
court  at  the  time,  waived  findings,  and  asked  for  and  obtained  an 
order  of  court  staying  proceedings  on  the  judgment  for  twenty  days. 
No  notice  of  the  decision  eo  nomine  was  ever  given,  but  notice  of  the 
rendition  and  entry  of  the  judgment  was  given  on  the  5th  of  April 
f<^owing.  On  the  15th  of  the  same  month,  the  defendants  gave  no* 
tlce  of  their  intention  to  move  for  a  new  trial,  and  thereafter,  within 
the  time  allowed  by  the  court,  prepared  and  served  their  statement. 
It  was  held  that,  under  section  659  of  the  code,  a  party  intending 
to  move  for  a  new  trial,  when  the  action  waa  tried  by  the  court 
without  a  jury,  has  a  right  to  wait  for  a  notice  in  writing  of  the 
decision  from  the  adverse  party,  before  giving  notice  of  his  inten- 
tion; and  he  is  entitled  to  such  notice  before  he  is  called  on  to  act, 
although  he  was  present  in  court  when  the  decision  was  rendered,  and ' 
waived  findings^  and  asked  for  a  stay  of  proceedings  on  the  judg- 
ment. In  this  caaey  written  notice,  in  substance  and  effect,  of  the 
entry  of  the  judgment  was  given,  and  the  appellants  acted  on  that 
notice  in  their  proceedings  to  obtain  a  new  trial.  'The  law  respects 
form  less  than  substance':  Civ.  Code,  §  3528;  and  in  our  opinion  the 
notice  should  be  held  sufficient:  See  Barron  v.  Delaval,  58  Cal.  95; 
Mullally  V.  Benevolent  Soc,  69  CaL  559,  11  Pac.  215.  This  being  so 
it  follows  that  the  appellant's  bill  of  exceptions  was  not  served  in 
time^  and  hence  that  it  must  be  disregarded." 
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taining  the  same^  he  cannot  be  charged  \nth  laches  for  delay 
in  the  matter  of  the  settlement.'^ 

When  the  bill  to  be  settled  is  to  be  used  npon  an  appeal  front 
an  order  the  party  has  ten  days  after  the  making  of  the  order 
and  notice  thereof  and  snch  further  time  as  the  court  may 
grants  within  its  authority^  for  serving  a  draft  thereof  upon 
the  opposite  party.**  Nor  is  it  any  objection  to  service  of  a 
bill  of  exceptions  within  ten  days  after  notice  of  entry  of  the 
order  that  the  proponent  of  the  bill  had  full  notice  of  the  de- 
cision^ and  that  the  order  had  been  made  more  than  ten  days 
before  the  service  of  the  bill.  Notice  of  the  entry  or  making 
and  filing  of  the  order  is  the  material  matter.** 

98  Leach  v.  Pieree^  93  Oal.  614,  29  Pac.  235. 

54  Flagg  V.  Puterbaugh,  98  Cal.  134,  32  Pac.  863.  The  deei^oik 
was  a  settlement  of  a  long  unsettled  and  troublesome  question  of 
practice.  Chief  Justice  Beatty,  delivering  the  opinion,  said  (in  part) : 
"A  court  should  lean  in  favor  of  giving  to  litigants  every  reasonable 
opportunity  of  presenting  their  eases  on  the  merits,  and  rules  of 
procedure  should  be  made  to  serve  their  true  purpose  of  expediting 
and  facilitating  the  disposition  of  causes  according  to  their  merits, 
rather  than  to  convert  them  into  a  means  of  obstruction.  Taking  this 
view  of  the  matter,  and  assuming  that  the  case  is  governed  by  section 
649,  that  section  is  in  its  terms  permissive,  .and  the  privilege  granted 
the  party  of  presenting  his  bill  of  exceptions  for  settlement  at  the 
time  of  the  ruling  is  not  necessarily  exclusive.  It  would  frequently 
be  extremely  inconvenient  to  make  up  a  bill  of  exceptions  instanter, 
and  there  is  no  reason  why  a  court  should  hold  itself  rigidly  bound 
to  such  a  practice  in  the  case  of  appealable  orders  made  before  final 
Judgment,  any  more  than  in  the  case  of  similar  orders  made  after  final 
judgment,  which  was  provided  for  in  section  651.  In  short,  we  think 
that  in  a  case  falling  under  section  649,  a  bill  of  exceptions  ought  to 
be  'settled  and  allowed  if  presented  within  a  reasonable  time  after 
the  order  excepted  to,  and  that  the  analogy  furnished  by  sections  650 
and  651  should  determine  what  is  a  reasonable  time.  The  petitioner 
here  followed  the  practice  prescribed  by  those  sections,  and  was  en- 
titled to  have  his  bill  of  exceptions  allowed  and  certified.  It  is  only 
in  consequence  of  our  twenty-ninth  rule  that  a  bill  of  exceptions  to 
this  order  is  necessary.  The  rule  does  not,  as  perhaps  it  ought,  pre* 
scribe  any  practice  for  the  settlement  of  the  bills  of  exceptions  which 
it  requires.  We  take  the  occasion,  therefore,  to  say,  that  in  order 
to  comply  with  that  rule,  parties  appealing  from  orders  may  follow 
the  same  practice  prescribed  by  sections  650  and  651  of  the  Code  of 
Civil  Procedure." 

B5  Leach  v.  Pierce,  93  Cal.  614,  29  Pac.  235,  applying  the  rule  to 
an  order  of  probate  court. 
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§  427.    Kecord  mart  ihow  affirmative  ground  for  new  trial 
or  reversal — ^Ininffioiency  of  evidence. 

The   burden   is   upon  the   party   relying   upon  the   state- 
ment   to    obtain   a   new   trial   to    show    affirmative    grounds 
for  granting  it.    If  it  be  claimed  that  the  verdict  or  other 
decision  is  not  supported  by  the  evidence  all  the  material  evi- 
dence bearing  upon  the  particular  point  alleged  to  be  unsup- 
ported must  be  included  in  the  statement.^'^    That  the  matters 
to  which  any  specifications  point  must  be  found  in  the  sub- 
Btantive  part  of  the  statement^  or  bill  of  exceptions^  is  per- 
haps a  better  way  of  expressing  the  same  idea.^'''    It  will  be 
presumed^  however^  that  all  the  evidence  material  to  the  point 
is  included  unless  the  contrary  appears^  or  be  inferable  from 
what  appears.^^    If  anything  be  left  in  the  statement  indi* 
eating  that  there  is  other  evidence,  without  showing  its  imma- 
teriality^ at  any  rate,  if  its  character  be  not  indicated  so  that 
the  court  of  review  can  see  that  it  had  no  important  bearing 
on  the  point  in  controversy^  it  will  be  presumed  that  the  evi- 
dence omitted^  with  what  is  included^  was  sufficient  to  support 
the  finding.    Where  the  weight  or  effect  of  evidence  is  to  be 
considered,  as  upon  motion  for  a  new  trial  on  the  ground  of 
the  insufSciency  of  the  evidence  to  justify  the  verdict  or  find- 
ings it  is  the  duty  of  counsel  for  the  moving  party  to  incorporate 
in  his  proposed  bill  of  exceptions  all  of  the  evidence  which 
he  deems  material.    If  he  omits  to  do  so,  and  amendments  are 
inserted  in  the  proposed  bill  at  the  instance  of  the  adverse  party, 
to  the  effect  that  he  introduced  evidence  ^^tending  to  prove'^ 
certain  facts  in  support  of  the  verdict  or  finding,  and,  in  pur- 
suance of  a  stipulation  of  the  parties,  the  bill  is  settled  in 
that  form,  the  appellate  court  will  hold  the  statement  of  the 
eyidence  sufficient  to  show  a  material  confiiqt,  and  will  refuso 
to  grant  a  new  trial  on  the  ground  of  its  insufficiency  to  jus- 

56  Mason  v.  Germaine,  1  Mont.  263,  269. 

67  Braverman  v.  Fresno  Canal  etc.  Co.,  101  Cal.  644,  36  Pac.  386. 
To  same  effect,  People  v.  Faulkey  96  Cal.  17,  30  Pac.  837;  Malone  v. 
Beardsley,  92  Cal.  150,  28  Pac.  218;  Warner  y.  Danow,  91  Cal.  309, 
27  Pac.  737;  Flaahner  v.  Waldron,  86  Cal.  211,  24  Pac.  1063;  Shroeder 
V.  Schmidt,  74  Cal.  459,  16  Pac.  243;  Cravens  v.  Deeney,  13  Cal.  40. 

68  See  posty  8  687;  also  subsequently  in  this  section. 
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tif y  the  verdict  or  finding .*•  And  where  the  statement  on  the 
motion  purported  to  contain  all  the  evidence,  yet  showed  that 
there  was  a  map  used  on  the  trial  to  which  the  witnesses  made 
constant  reference,  and  tiiia  map,  without  which  the  testimony 
of  the  witnesses  was  indefinite,  was  not  contained  in  the  state- 
ment, it  was  held  that  all  doubts  should  be  resolved  in  favor 
of  the  judgment.®^ 

It  was  formerly  held  in  California  tha1>  if  the  statement 
did  not  show  affirmatively  that  it  embodied  all  the  evidence 
given  on  the  trial,  a  new  trial  could  not  be  granted  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence^  even  if 
there  was  no  conflict  in  the  evidence  contained  in  the  state- 
ment.^^   But  this  case  was  soon  criticised  and  overruled.    It 

B»  Orton  V.  Brown,  113  Oal.  561,  45  Pac  835;  post^  f  431,  where 
whole  subject  is  discussed. 

60  Hamburg  M.  Co.  y.  Stephenson,  17  Nev.  449,  30  Pac  1088.  See, 
also,  Cohen  V.  £.  &  P.  B.  B.  Co.,  14  Nev.  390.  The  first  case  is  in* 
structive  in  the  facts  presented  as  well  as  by  reason  of  the  reasons 
and  conclusions  of  the  court  thereon  as  appears  from  the  following 
taken  from  the  opinion:  ''The  case  is  presented  hy  the  record  in. 
a  very  unsatisfactory  manner.  The  statement  on  motion  for  a  new 
trial  purports  to  contain  all  the  evidence;  and  yet  there  was  a  map 
used  on  the  trial  to  which  the  witnesses  made  constant  reference  in 
giving  their  testimony.  The  testimony  shows  that  plaintiff  has  a 
furnace,  several  houses,  wire  and  other  fences,  on  the  premises 
claimed  by  him,  the  Wilson  ranch,  as  well  as  tunnel,  shafts,  and 
cuts  made  by  it  for  the  purpose  of  collecting  water.  The  latter  are 
at  the  south  end,  where  we  conclude  the  premises  in  controversy  are 
situated.  But  it  is  difficult,  if  not  impossible,  to  ascertain  from 
the  record  the  situation  of  many  of  the  fences  and  other  improve- 
ments  We  are  unable  to  say  where  many  of  these  improve- 
ments are  situated.  In  its  opinion  the  court  said:  'The  testimony 
established,  without  contradiction,  that  the  exterior  boundaries  of 
plaintiff's  claim  wore  distinctly  marked  by  posts,  furrows  and  post- 
holes,  except  for  a  short  distance  acres  the  canyon,  at  the  south  side 
of  plaintiff's  and  defendant's  claim';  and  that,  as  to  such  part,  the 
testimony  was  conflicting;  that  as  to  that  portion,  plaintiff's  testimony 
showed  there  was  a  wire  fence  until  about  a  year  prior  to  the  trial, 
when  it  was  broken  by  a  flood,  but  that  the  posts  and  a  ditch  re- 
mained, by  which  the  line  could  be  readily  traced.  By  the  means  of 
the  map  the  above  facts  may  have  been  plainly  shown  to  the  court, 
in  the  absence  of  the  map,  the  expressions  of  the  witnesses  are  in- 
definite, and  any  doubt  must  be  resolved  in  favor  of  the  judgment." 

61  Dawley  v.  iSovious,  23  Cal.  103. 
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is  (he  duty  and  privilege  of  the  opposition  or  respondent  to  at- 
tend to  the  insertion  of  any  evidence  which  contradicts  or 
modifies  that  inserted  by  the  movant  in  his  proposed  statement 
or  bill.  In  Hidden  v.  Jordan,**  the  conrt  said:  '^ut  since 
the  decision  in  Owen  v.  Morton^  and  since  the  submission  of 
this  cause,  the  question  has  been  fully  discussed  by  counsel  in 
another  case,  in  which  it  is  claimed  that,  if  the  rule  ever  was 
correct  under  the  provisions  of  our  Practice  Act,  it  ought  not 
to  be  applied  to  statements  prepared  under  the  very  specific 
provisions  of  section  195  as  it  now  stands.  And,  after  a  care« 
fnl  examination  of  the  question,  we  are  satisfied  that  the  rule 
as  annoimced  in  the  opinion  in  this  case  harmonizes  with  the 
general  theory  of  the  other  provisions  of  the  section  as  con- 
strued by  us,  and  is  the  proper  rule  to  be  adopted.  The  sec- 
tion provides  that,  Vhen  the  notice  designates  as  the  ground 
upon  which  the  motion  will  be  made  the  insufficiency  of  the 
evidence  to  justify  the  verdict,  or  other  decision,  the  statement 
shall  specify  the  particulars  in  which  such  evidence  is  alleged 
to  be  insufficient.  ....  The  statement  shall  contain  so  much 
of  the  evidence  or  reference  thereto  as  may  be  necessary  to  ex- 
plain the  particular  points  thus  specified  and  no  more.'  The 
point  wherein  the  defect  of  evidence  is  claimed  to  exist  must, 
then,  be  specified,  and  so  much  of  the  evidence  as  is  necessary 
to  explain  it  must  be  introduced,  and  no  more.  The  attention 
of  the  other  party  is  thus  directed  to  the  weak  point  in  his  evi- 
dence, and  if  anything  has  been  omitted  which  would  tend  to 
strengthen  his  case  on  that  point,  he  has  an  opportunity  af- 
forded to  supply  it  by  amendment,  and  it  is  his  duty  to  do  so. 
And,  in  practice,  we  have  no  doubt  that  this  is  in  all  cases 
done.  It  is  for  this  purpose,  in  part,  that  a  party  is  author- 
ized to  have  a  defective  or  erroneous  statement  settled  by  the 
judge.  When  the  statement  has  been  filed,  and  the  opposite 
party  has  had  an  opportunity  to  suggest  the  necessary  amend- 
mentSy  and  the  statement  has  been  thereupon  agreed  to,  or  set- 
tled by  the  judge,  we  think  he  must  be  regarded  as  being  es- 
topped from  averring  that  there  may  be  other  testimony  upon 
the  point  As  to  all  other  points  not  specified  in  the  state- 
ment, the  presumption  would  be  that  the  evidence  sustains  the 

62  28  CaL  301,  311. 
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verdict,  and  no  question  can  be  made  upon  iV^  That  case  was 
followed  in  subsequent  cases.®®  The  rule  is  somewhat  different 
in  Montana.  In  State  v,  Shepphard,**  thQ  court  expressed 
the  prevailing  view  as  follows :  "Where  the  judge's  certificate  is 
relied  on,  we  think  it  sujBScient  if  it  uses  any  language  by  which 
it  clearly  appears  that  the  bill  contains  all  the  evidence,  or  so 
much  thereof  as  is  necessary  to  demonstrate  the  point  relied 
on,  and  there  need  be  no  adherence  to  any  precise  words  in  the 
certificate  of  that  fact  Where  the  bill  of  exceptions  itself  is 
relied  on  to  show  the  insufficiency  of  the  evidence^  it  should 
either  set  forth  in  express  language  that  all  the  evidence,  or 
the  substance  thereof,  or  so  much  thereof  as  is  necessary  to 
illustrate  the  point  relied  on,  is  incorporated  in  the  bill^  or  it 
«hould  contain  statements  equivalent  to  such  expressions,  or  it 
should  show  a  whole,  connected  narrative,  so  constructed  that 
it  clearly  appears  that  all  the  material  evidence,  or  the  substance 
thereof,  is  incorporated  in  the  bill/' 

But  the  presumption  does  not  hold  good  unless  the  state* 
ment  possesses  inherent  evidence  that  It  ia  a  record  of  the  pro- 
ceedings at  the  trial,  and  that  what  is  inserted  as  evidence  was 
evidence  actually  introduced  and  received.  And  where  a  state- 
ment in  addition  to  a  failure  to  state  that  what  it  contained 
was  the  proceedings,  and  evidence  taken  at  the  trial,  failed  to 
state  that  any  witness  was  sworn,  the  supreme  court  refused  to 
-treat  it  as  a  statement  for  any  purpose.^ 

§  428.    Becord  mutt  show  affirmative  ground  for  new  trial 
or  revenal — ^Errors  in  law. 

What  has  been  said  generally,  with  reference  to  essential 
matter  on  the  one  hand^  and  redundant  matter  on  the  other^ 
where  insufficiency  of  evidence  is  relied  upon,  is  equally  ap- 
plicable where  errors  in  law  are  relied  upon.  When  an  error  of 
the  court  is  relied  on  to  obtain  a  new  trial,  something  more  is 

68  See  Smith  v.  Athern,  34  Cal.  511;  Clark  v.  Gridley,  35  Cal.  403; 
Judson  V.  Lyford,  84  Cal.  509,  24  Pae.  286;  BandaU  v.  Bark  Tp.,  4 
S.  Dak.  344,  57  N.  W.  4. 

64  23  Mont.  323,  58  Pae.  868.  Cited  and  foUowed  in  Power  v. 
Stocking,  26  Mont.  478,  481,  68  Pae.  857.  See,  also,  Cunie  v*  Montana 
Cent.  Ry.  Co.,  24  Mont.  123,  60  Pae.  989. 

65  Paris  V.  Raynor,  76  Cal.  647,  18  Pae.  788. 
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required  tlian  the  showing  of  an  abstract  error.  The  state* 
ment  must  contain  all  that  is  necessary  to  show  that  it  wan 
m  error  in  that  particular  case,  having  regard  not  only  to 
the  bare  point  presented  to  the  court,  but  having  regard  also 
to  what  liad  been  previously  or  what  was  subsequently  pre- 
sented, if  tbat  be  possible  or  necessary  to  show  that  the  error 
ftSected  "the  substantial  right  of  a  party."^ 

Where  the  error  specified  is  the  exclusion  of  evidence,  the 
record  should  show,  in  order  to  insure  a  review  of  the  specifi- 
cation on  motion  for  new  trial  or  on  appeal,  just  what  the 
offer  was,  in  order  that  it  may  be  determined  whether  the  er- 
ror was  or  was  not  prejudicial.  Thus,  in  Crusoe  v.  Clark,^ 
the  error  complained  of  was  the  exclusion  of  defendant's  books 
kept  by  plaintiff,  offered  in  evidence  by  the  defendant  to  prove 
the  character  of  work  done  by  the  plaintiff  as  evidence  of  the 
value  of  plaintiff's  services.  The  supreme  court  held  that  it 
was  error  not  admit  them,  but,  in  the  absence  of  any  showing 
in  the  record  as  to  what  would  have  been  shown  by  the  books, 
it  could  not  be  assumed  that  the  books  would  have  shown  any- 
thino:  material  to  the  point.  The  case  of  Coonan  v.  Lowen- 
thai*®  is  another  fair  illustration  of  the  importance  of  setting 
forth  evidence  in  the  record,  the  exclusion  of  which  is  as- 
signed for  error.  In  that  case,  the  trial  court  had  excluded  a 
certain  written  agreement.     The  supreme  court,  in  passing  upon 

66  The  same  idea  waa  thus  uniquely  expressed   in  a  New  York 
ease:  "It  is  the  buaneee  of  the  party  who  takes  exception  to  show 
that  the  decision  is  wrong.    It  is  not  enough  that  he  succeed  in  mystl- 
tying  it  by  adopting  language  which  subjects  the  judge  to  the  sua* 
pieion  that  he  did  not  understand  the  safest  ground  on  which  to  place 
if:  Mnnro  v.  Potter,  34  Barb.  360.    Subdivision  7  of  section  29(S  of 
the  Code  of  Civil  Procedure  giving  the  right  to  a  new  trial  for  error 
of  law  occurring  at  the  trial,  and  excepted  to, by  the  moving  party, 
embraces   error   in  instructions   which    can   be   brought    before    the 
supreme  court  in  a  statement  on  motion  for  a  new  trial,  without  a 
biU  of  exceptions  on  an  appeal  from  the  order  denying  the  motion: 
Kleinschmidt  v.  McDermott,  12  Mont.  309,  30  Pac.  393.     A  ground  of 
motion  for  new  trial  alleging  error  in  not  ruling  out  evidence  can- 
not be  considered  when  it  does  not  appear  what  was  the  ground  of 
the  motion  to  rule  out:  Nix  v.  State  v.  97  Oa.  211,  22  S.  E.  975. 

67  127  Cal.  341,  345,  59  Pac.  700.    See,  also,  Marshall  v.  Ilaucock, 
80  CaL  82,  22  Pac.  61. 

68  129  Cal.  197,  201,  61  Pac.  940. 
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the  point,  said,  in  substance,  that,  as  the  agreement  ^as  not 
set  out  in  the  record,  nor  anything  to  show  its  materiality,  it 
was  not  justified  in  disturbing  the  judgment  on  that  grounJ, 
inasmuch  as  it  did  not  appear  that  the  error  complained  of 
was  prejudicial,  or  that  the  appellant  had  sustained  any  in- 
jury therefrom.  And,  generally,  where  the  exclusion  of  evi- 
dence is  relied  on  as  error,  the  motion  for  a  new  trial  (or  state- 
ment) should  allege  as  error  both  the  exclusion  of  the  ques- 
tion and  the  offer  made  by  appellant  to  prove  the  facts  which 
the  answer  would  have  proved.^^  The  error  relied  on  in  a 
Pennsylvania  case  was  the  rejection  of  a  witness.  The  appel- 
late court  admitted  that  he  was  erroneously  rejected  for  the 
reason  assigned,  but  continuing,  said :  'HBut  what  was  he  called 
to  prove?  Anything  the  loss  of  an  opportunity  to  prove  which 
was  injurious  to  defendant  ?  The  bill  gives  no  answer  to  these 
questions.  We  are  referred  to  the  appendix  of  the  paper  book 
for  the  offer,  but  the  offer  is  not  found  there,  either  in  the 
body  of  the  bill  or  in  the  appendix.  The  substance  of  what 
McCuUough  was  to  prove  ought  to  have  been  furnished,  that 
we  might  see  whether  harm  had  been  done."  '^^  And  so,  where 
it  did  not  appear  from  the  record  on  appeal  that  a  document  of- 
fered upon  the  trial,  and  ruled  admissible  by  the  court,  was 
read  to  the  jury  as  evidence,  it  was  held  that  error  was  not 
shown  by  the  record,  even  if  it  would  not  have  been  permissible 
to  read  it  to  the  jury.''^ 

Where  error  alleged  is  improper  conduct  of  counsel  in  re- 
ferring to  a  letter,  copy,  etc.,  in  the  absence  of  instructiond 
from  the  record,  it  was  presumed  upon  appeal  that  the  im- 
proper reference  was  corrected  by  an  instruction  to  the  jury 
to  disregard  it.*^* 

The  statement  need  not  necessarily  contain  all  the  objections 
made,  but  must,  of  course,  contain  those  which,  after  mature 
consideration,  are  relied  upon  for  new  trial  or  reversal,  as  well 
as  a  showing  that  an  exception  was  taken.*'* 

69  Suimyside  Coal  &  Coke  Co.  v.  Beitz,  14  Ind.  App.  478,  39  N. 
E.  541,  43  N.  E.  46. 

70  Lathrop  v.  Wightman,  41  Pa.  St.  304. 

71  Estate  of  Westerlield,  96  Cal.  113,  30  Pac  1104. 

72  Clark  V.  Fast,  128  Cal.  422,  61  Pac.  72;  post,  §§  684-686. 
78  See  post,  §  671. 
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Alleged  error  in  instructions  to  the  jury  will  not  be  con- 
sidered where  the  record  upon  appeal  fails  to  set  forth  the  tes- 
timony upon  which  they  are  predicated^  and  where  it  appears 
from  the  record  that  other  instructions  were  given  which  are 
not  embodied  therein.''* 

Of  course^  it  is  not  necessary  that  a  statement  or  bill  should 
show  objections  and  exceptions  by  the  successful  partyJ' 

The  question  of  whether  the  court  erred  in  admitting  evi- 
dence, admissible  as  to  one  of  several  defendants  and  not  admis* 
sible  against  others^  may  depend  upon  whether  it  was  properly 
limited  at  the  time  of  its  introduction  or  by  instruction  to 
the  jury;  and  where  a  conversation  with  the  maker  ol  a  note 
who  was  one  of  the  defendants  was  admissible  against  him, 
and  not  against  his  codefendant,  but  the  instructions  were  not 
presented  by  the  record.  It  was  assumed  by  the  court  upon 
appeal  that  the  trial  court  limited  the  effect  of  the  evidence 
to  the  maker  of  the  note  J* 

T4  Harris  v.  Barahart,  97  Cal.  S46,  82  Pao.  589.  In  this  case  the 
court  said:  "Plaintiffs^  in  their  notice  of  motion  for  a  new  trial, 
specified  several  particulars  in  which  it  was  claimed  the  evidence 
was  insufficient  to  justify  the  verdict,  but  the  evidence  in  support 
thereof  is  not  to  be  found  in  the  record,  and  they  must  therefore  be 
disregarded.  Like  considerations  apply  to  the  instructions  given  at 
the  request  of  the  defendant,  except  that  marked  2,  in  relation  to 
the  effect  of  the  former  judgment;  also  to  those  asked  on  behalf 
of  plaintiffs  and  refused.  Not  having  the  testimony  before  us  upon 
which  they  are  predicated,  it  is  impossible  to  say  whether  or  not 
the  court  erred.  Another  reason  for  not  disturbing  the  judgment  on 
account  of  the  instructions  given  and  refused  is,  that  it  appears  from 
the  record  'that  the  court,  at  the  request  of  the  plaintiffs  and  the 
defendant,  and  on  the  court's  own  motion,  gave  certain  other  further 
and  additional  instructionB  to  the  jury.'  As  these  additional  instruc- 
tions are  not  embodied  in  the  record,  it  must  be  assumed  that,  taken 
with  those  given  and  refused,  the  law  of  the  case  was  properly  pre- 
sented to  the  jury."    See,  also,  po«t,  §§  684-686. 

76  Harris  v.  Frank,  81  CaL  280,  22  Pac.  856. 

76  More  V.  Finger,  128  Cal.  313,  60  Pac.  933.  In  this  case  the 
court  said:  ''The  court  did  not  err  in  receiving  against  the  objec- 
tion of  the  appellants  the  testimony  of  the  plaintiff  regarding  her 
conversation  with  Thomas  W.  Moore.  Thomas  was  a  defendant  in 
the  action,  and  the  testimony  was  admissible  as  against  him.  The 
court  would  have  limited  the  effect  of  his  testimony  in  its  instruc- 
tions to  the  jury,  if  requested  by  the  appellants,  and,  although  the 


Sf  429,430    STATEMENTS  AND  BILLS  OF  EXCEPTIONS.  822 

§  429.    Secord  must  show  affirmative  ground  for  new  trial 
or  reversal — Verdict  against  law. 

Where  the  ground  urged  on  motion  for  new  trial  is  that  a 
verdict  is  against  law,  in  that  it  was  contrary  to  the  instruc- 
tions of  the  court,  it  is  essential  that  all  the  evidence — ^at  least 
all  relevant  and  material  on  the  point  covered  by  the  instruc- 
tion— should  be  contained  in  the  statement,  and  if  the  ques- 
tion be  carried  to  an  appellate  courts  all  the  instructions  should 
appear  in  the  record.  In  an  Oregon  case,^  the  court,  refer- 
ring to  argument  of  appellant^s  counsel,  said:  ''He  contends 
that,  from  the  undisputed  facts  and  the  instructions  of  the 
court  in  the  case  at  bar,  the  plaintiff  was  entitled  to  a  verdict, 
and  that  the  only  remedy  for  the  correction  of  the  error  of  the 
jury  was  by  motion  for  a  new  triaL  But  the  facts  on  which 
his  argument  is  based  do  not  appear  of  record.  The  bill  of 
exceptions  does  not  contain,  or  purport  to  contain,  all  the  evi- 
dence given  on  the  trial,  nor  all  the  instructions  of  the  court, 
and  therefore  we  could  not  determine,  even  if  the  question  was 
otherwise  properly  here,  whether  the  verdict  was  against  law 
or  not.  The  pleadings  present  an  issue  of  fact  upon  which  de- 
fendant's liability  admittedly  depends,  and  this  issue  having 
been  determined  by  the  jury  in  favor  of  the  defendant,  we  are 
bound  to  assume,  in  the  absence  of  an  a£firmative  showing  to 
the  contrary,  that  the  verdict  was  supported  by  the  testimony. 
Finding  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  aflSrmed.'* 

§  430.    Kecord  must  show  affirmative  ground  for  new  trial  or 
reversal — ^Excessive  damages. 
It  would  be  difficult,  or  impossible,  in  any  case  to  say  that 
damages  assessed  by  a  jury  are  excessive  without  reference  to 

instructions  are  not  in  the  record,  we  may  assume  that  it  did  so 
limit  it.  Even  if  the  plaintiff  had  been  seeking  to  establish  a  con- 
spiracy between  Thomas  and  the  appellants^  the  court  did  not  err 
in  receiving  the  testimony.  The  order  of  proof  was  in  the  discretion 
of  the  court,  and,  if  the  testimony  was  not  subsequently  connected 
with  the  appellants,  it  would  have  been  stricken  out  upon  their  mo- 
tion."    To  same  effect,  Place  v.  Minister,  65  N.  Y.  89. 

77  First  Nat.  Bank  v.  Linn  County  Bank,  30  Or.  296,  300,  47  Pac. 
614. 
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the  evidence,  In  fact,  as  has  been  shown,''®  that  objection  to 
a  verdict  may  be  reached  on  the  sixth  as  well  as  on  %e  special 
fifth  gronnd  mentioned  in  section  667  of  the  Code  of  Civil  Pro- 
cedure. Bnt  whether  the  motion  be  nrged  upon  the  one  or 
the  other  ground,  all  the  evidence  throwing  light  upon  the  ques- 
tion of  the  amount  of  the  damages  must  appear  in  the  state- 
ment.^ 

§  481.    BreTliy  and  ooneisenets  oommended. 

The  supreme  court  of  California  has  repeatedly  condemned 
prolix,  profuse  and  ^'stuffed''  statements.  It  is  important  to 
bear  in  mind  that  there  is  no  necessity  either  that  all  the  evi- 
dence or  proceedings  shall  appear  in  the  statement,  or  that  the 
judge^s  certificate  shall  mention  that  it  contains  all  that  is  ma- 
terial In  the  absence  of  the  contrary,  such  will  be  the  pre- 
fiumption.^  Such  is  the  rule  declared  in  many  decisions;  but 
in  a  late  case  there  is  a  strong  intimation  that  a  certain  ad- 
vantage was  gained  in  that  case  by  reason  of  a  recital  in  the 
judge's  certificate  that  all  the  evidence  on  both  sides  had  been 
inserted.®*  "It  is  the  duty  of  the  judge  or  referee,  in  settling 
the  statement,  to  strike  out  of  it  all  redundant  and  useless  mat- 
ter, and  to  make  the  statement  truly  represent  the  case,  not- 

T8  See  ante,  chapter  12. 

79  Patterson  v.  Ely,  19  CaL  28;  McCloskey  v.  Pulitzer  Pub.  Co., 
163  Mo.  22,  63  S.  W.  99. 

80  See  Clark  v.  Gridley,  35  Cal.  398;  Judson  v.  Lyford,  84  Cal. 
509,  24  Pac  286;  Hidden  v.  Jordan,  28  Cal.  303;  Smith  v.  Athem, 
34  Cal.  511;  Grisby  v.  Clear  Lake  Water  Co.,  40  Cal.  405;  Abbey 
Homestead  Assn.  v.  Willard,  48  Cal.  619,  where  the  court  said  the 
mle  had  been  so  often  rei>eated  that  it  had  become  trite.  In  the 
aecond  ease  cited  the  court  said:  "And  it  has  long  ago  been  settled 
that  the  presumption  is  that  the  record  contains  aU  the  evidence 
which  is  material  to  the  points  specified."  The  rule  is  the  same 
in  Utah,  under  similar  code  provisions:  Cereghino  v.  Cereghino,  4 
Utah,  100,  6  Pac.  523.  But  in  Montana  it  was  held  where  the  rec- 
ord on  appeal  did  not  show  that  the  statement  on  the  motion  for 
sew  trial  contained  all  the  evidence  an  examination  could  not  be 
made:  Carrie  v.  Montana  Cent.  By.  Co.,  24  Mont.  123,  60  Pac.  989, 
following  State  v.  Shepphard,  23  Mont.  323,  58  Pac.  868. 

SI  Standard  Quicksilver  Co.  v.  Habisham,  132  Cal.  115,  64  Pac. 
113.  The  deeision  is  discussed  and  the  expression  criticised,  post,  9 
434. 
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withstanding  the  assent  of  the  parties  to  such  redundant  or 
uselesa  matter^  or  to  any  inaccurate  statement.^  And  the  su- 
premo oouii  looks  with  disfavor  upon  a  disregard  of  this  pri> 
vision.  It  can  scarcely  be  expected  that  trial  judges  will  a3« 
sume  the  work  of  making  up  a  statement^  the  contents  and 
arrangement  of  which  are  sanctioned  by  attorneys  for  "both 
sides;  but  the  attorney  for  the  movant^  or  appellant^  will 
greatly  increase  the  chances  of  a  new  trial  or  reversal^  if  he 
devotes  special  care  to  conforming  the  statement  to  the  above* 
quoted  requirement,  and  to  resisting  all  attempts  of  the  oppo* 
sition  to  '^stufP^  the  record^  by  amendment 

The  code  provision  with  reference  to  the  preparation  and  con- 
tents of  bills  of  exception  means  the  same  a«  that  with  reference 
to  statements,  though  the  phraseology  is  slightly  differ^it. 
^^The  objection  must  be  stated  with  so  much  of  the  evidence  oi 
other  matter  as  is  necessary  to  explain  it  and  no  more.  Only 
the  substance  of  the  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  file  in  the  action  or  proceeding  may 
be  copied,  or  the  substance  thereof  stated,  or  a  reference  there- 
to, sufficient  to  identify  them,  may  be  made.'^^  ''It  is  the 
duty  of  the  judge  or  referee  in  settling  the  bill  to  strike  out 
of  it  all  redundant  and  useless  matter,  so  that  the  exceptions 
may  be  presented  as  briefly  as  possible.**  ** 

The  trial  judge  should  refuse  to  sign  a  statement  where  it 
is  a  mere  copy  of  the  stenographer's  notes.  In  Sherman  v. 
Higgins,®*  McLeary,  J.,  delivering  the  opinion,  said:  "It  is 

82  Cal.  Code  Civ.  Proc,  S  659,  subd.  3.  An  instance  of  superfluous 
matter  in  a  statement  is  where  evidence  is  inserted  in  support  of  a 
finding  which  is  not  assailed:  See  Lewis  v.  Kelton,  58  Cal.  303. 

88  Cal.  Code  Civ.  Proc,  §  648. 

84  Cal.  Code  Civ.  Proc,  §  650.  For  Oregon  statute  and  its  con- 
struction, see  Noaler  v.  Coos  Bay  Nav.  Co.,  40  Or.  305,  63  Pac.  1050, 
64  Pac.  855.  The  fact  that  the  statute  of  North  Dakota  nowhere 
provides  that  the  evidence  in  the  statement  shall  be  pruned  of  its  su- 
perfluous matter,  was  held  not  to  annul  the  rule  of  the  supreme  court 
requiring  the  abstract  of  the  record  to  be  an  abridgment  of  the  evi- 
dence: Farmers'  etc.  Bank  v.  Davis,  8  N.  Dak.  83,  76  N.  W.  998. 

Si  7  Mont.  479,  17  Pac.  561;  Eodoni  v.  Lytle,  13  Mont.  123,  32  Pac. 
491,  where  the  court  said:  ''The  statement  on  motion  for  new  trial 
contains   the   evideoce   in  form   of   a   full  transcript   of  the   steno- 
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soted  in  the  order  overruling  the  motion  for  a  new  trials  that, 
*in  consideration  of  an  order  heretofore  made  by  this  court  re- 
quiring the  defendant  to  reduce  the  stenographer's  minutes  filed 
in  said  action  to  the  form  of  a  statement^  upon  motion  for  a 
new  trial,  not  having  been  complied  with,  the  said  judge  de- 
clined and  refused  to  sign  the  same  as  a  statement/  This  ac- 
tion of  the  district  judge  in  refusing  to  settle  a  statement  where- 
in the  evidence  is  composed  entirely  of  the  stenographer's  notes, 
without  being  reduced  to  proper  form,  and  having  irrelevant 
matter  eliminated,  was  entirely  correct.  It  is  the  proper  prac- 
tice, and  we  hope  to  see  it  universally  adopted  hereafter  by 
the  judges  of  the  trial  courts Counsel  seem  to  misun- 
derstand the  object  of  filing  the  longhand  copy  of  the  stenog- 
rapher's notee.  This  is  done  to  enable  counsel  to  prepare  their 
statements  in  accordance  with  the  facts  presented  on  the  trial, 
and  to  preserve  an  authentic  record  to  which  the  judge  may 
refer  in  settling  statements  as  prepared  by  counsel.  But  tho 
transcript  of  the  stenographer's  notes  is  not  intended  to  take 
the  place  of  the  statement  to  be  prepared  by  counsel,  or  to  re- 
lieve them  of  the  labor  of  preparing  the  statement  itself.  It 
i?  unnecessary  to  enlarge  upon  this  matter,  and  we  will  content 
ourselves  in  referring  to  cases  heretofore  decided,  in  which  we 
have  announced  the  rule  of  practice  which  will  hereafter  be 
followed."  And  in  Adams  v.  Lombard,®*  the  court  said; 
^^It  is  true,  the  parties  have  stipulated  at  the  end  of  the  state- 
ment, Hhat  the  original  books  of  account  of  the  Mount  Pleasant 
mine,  given  or  offered  in  evidence  on  said  trial,  may  be  ex- 
hibited and  used  by  either  party,  or  upon  motion  for  new  trial 
herein,  or  in  the  supreme  court  on  appeal,  without  further  iden- 
tification, and  with  the  same  force  and  effect  as  if  the  same 
had  been  fully  incorporated  in  this  statement;  and  that,  if  any 
inaccuracies  are  discovered  in  the  foregoing  statement,  pur- 

grapher's  notes,  by  question  and  answer.  There  was  no  attempt 
m&de  to  reduee  the  evidence  to  narrative  form,  and  to  leave  out 
immaterial  and  redundant  matter."  And  the  court  refused  to  look 
into  the  statement  upon  the  question  of  sufficiencv  or  insufficiency 
of  the  evidence.  See,  also,  Wood  v.  Nissen,  2  N.  Dak.  26,  49  N.  W. 
108. 

se  80  CaL  426,  436,  22  Pac  180.  For  matters  held  not  necessary 
to  be  incorporated  in  the  statement,  see  Flinn  v.  Mowry,  131  Cal. 
481,  63  Pae.  724;  Estate  of  Kruger,  130  Cal.  621,  63  Pac.  31. 
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porting  to  be  collated  from  said  books^  the  same  may  at  any 
time  be  corrected  according  to  the  books/  This  is  a  very  con- 
venient way  of  making  a  statement,  but  it  places  a  burden  upon 
this  court  which,  notwithstanding  the  fact  that  it  is  agreed  to 
by  all  the  parties,  we  decline  to  assume.  It  is  the  duty  of  the 
party  moving  for  a  new  trial  to  present  a  statement  containing 
the  grounds  upon  which  he  intends  to  rely,  and  as  much  of  the 
evidence  as  may  be  necessary  to  explain  the  same,  and  no  more. 
The  parties  have  presented  for  our  consideration  the  books  of 
the  Mount  Pleasant  mine,  kept  by  the  defendant,  twenty-six  in 
number,  covering  a  period  of  twelve  years,  and  representing 
transactions  amouiiting  in  value  to  hundreds  of  thousands  of 
dollars.  We  do  not  feel  called  upon  to  perform  the  labor  the 
examination  of  these  books  would  impose  upon  us.'^ 

But  while,  as  a  rule,  a  bill  of  exceptions  should  make  as 
short  and  succinct  a  statement  of  the  evidence  as  possible, 
either  in  narrative  form,  giving  its  substance,  or  by  stating 
what  the  evidence  tended  to  establish,  yet  no  fixed  rule  can 
be  laid  down  upon  the  subject.  And  in  frequent  instances  it 
may  be  necessary  to  state  the  evidence  by  question  and  answt.T 
in  order  to  lay  before  the  court  the  exact  statement  of  the 
witness,  even  though  it  may  not  be  desired  to  point  an  excep- 
tion, and  it  must  be  left  largely  to  the  discretion  of  the  trial 
judge  when  settling  the  bill  to  determine  the  proper  method 
to  be  pursued  in  any  given  case.®'^ 

§  432.    What  must  appear  by  itatement  or  bill  for  pnrpoies 
of  review. 

The  broad  subject  of  what  will  and  what  will  not  be  reviewed 
without  being  incorporated  in  a  bill  of  exceptions  or  statement 
is  thoroughly  discussed  elsewhere.®*  Questions  sometimea 
arise,  however,  whether  particular  files,  documents  and  other 
matters  properly  belong  in  the  statement  or  bill.    A  few  sug" 

87  Cohen  v.  Wallace,  107  Cal.  133,  40  Pac.  101,  holding  that  the 
statement  of  testimony  given  by  talesmen  when  sworn  upon  their 
voir  dire  is  properly  inserted  by  question  and  answer  in  the  bill  of 
exceptions;  also  that  evidence  taken  upon  the  examination  of  the 
shorthand  reporter  as  witness,  in  reference  to  testimony  claimed  to 
have  been  given  by  defendant  upon  a  former  occasion,  is  necessarily 
inserted  in  the  bill  of  exceptions  by  question  and  answer  in  detail. 

88  See  chapter  40. 
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gestive  iUustrations  will  be  here  given.  As  a  rule,  to  which 
ihere  are  few  exceptions^  all  documentary  evidence  used  upon 
the  trial  must,  in  order  to  be  used  on  appeal,  be  incorporated 
in  the  statement  or  bill,  either  in  substance  or  verbatim.®® 

Though^  in  Montana,  the  notice  of  intention  to  move  for  a 
new  trial  is  an  indispensable  part  of  the  record  on  appeal,  it 
is  waived  where  the  adverse  party  offers  amendments  to  the 
statement  proposed,  without  objecting  to  the  want  of  such  no« 

A  party  applying  for  settlement  of  a  statement  of  facts  in 

.   89  Stiekney  v.  Hanrahan  (Idaho),  63  Pae.  189« 

•0  Harrigan  v.  Lynch,  21  Mont.  ■  36,  ^Z  Pac.  642.    A  motion  for 
a  new  trial  not  made  a  part  of  the  record  by  the  bill  of  exceptions 
wiU  not  be  considered  on  appeal:  Maricopa  County  v.  Osborn  (Ariz.), 
40  Pac.  313.    In  California  the  notice  need   not  be  contained,  nor 
need    even   be  mentioned   either   in   the   statement   or  in   the    bill. 
In  Montana  the  notice  of    intention    is    an    indispensable    part    of 
the  record  on  appeal  and  should  be  in  the  statement:  Harrigan  v. 
liynch,  supra,  and  cases  cited.     The  same  is  true  in  South  Dakota: 
Beagan  v.  McKibbcn,  11  S.  Dak.  270,  76  N.  W.  943.    But  since  the 
]>urpose  of  the  notice  in  the  statement  is  to  show  that  proper  notice 
was  given,  the  objection  to  its  absence  from  the  statement  may  be 
waived.     In   Harrigan  v.  Lynch,  supra,  the  court  said:  '^Plaintiffs 
contend  that  the  question  whether  the  evidence  is  sufficient  to  sus- 
tain the  findings  is  not  before  the  court,  for  the  reason  that  the  no- 
tice of  intention  to  move  for  a  new  trial,  while  in  the  transcript,  is 
not  included  in  the  statement  on  such  motion  or  in  a  bill  of  excep- 
tiona     This  court  has  many  times  held  such  notice  of  intention  to 
be  an  indispensable  part  of  the  record  on  appeal  from  the  order 
granting  or  denying  a  new  trial  (Gum  v.  Murray,  6  Mont.  10,  9  Pac. 
447;  Morse  v.  Boyde,  11  Mont.  248,  28  Pac.  260;  GrinneU  v.  Davis, 
20  Mont.  222,  50  Pae.  556);  but  in  none  of  the  cases  did  the  record 
disclose  facts  from  which  a  waiver  of  the  objection  to  a  want  of 
notice  would  be  inferred.     In  the  case  at  bar,  however,  it  is  clearly 
shown  by  the  record  itself  that  plaintiffs  offered  amendments  to  the 
proposed  statement  served  by  defendant,  without  then  or  at  any  time 
reserving  objection  to  the  want  of  notice  of  intention  to  move  for 
a  new  trial;  and  this,  we  think,  amounted  to  a  waiver  of  notice. 
The  view  stated  renders  unnecessary  the  consideration  of  the  ques- 
tion whether  the  notice  of  intention  to  move  for  a  new  trial  which 
is  included  in  the  transcript,  but  is  not  embraced  in  the  statement 
or  in  a  bill  of  exceptions,  is  part  of  the  record  on  appeal;  and  the 
question  is  reserved.'' 
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the  superior  court  cannot  be  compelled  to  embody  therein  a 
transcript  of  the  stenographer's  notes  taken  on  the  trial.®^ 

Where  the  judgment  appears  in  the  record  filed^  it  is  not 
necessary  that  the  bill  of  exceptions  should  contain  the  judg- 
ment^ either  substantially  or  in  haec  verba,  in  order  to  entitle 
the  parties  to  a  review  of  the  evidence  in  an  action  tried  to  the 
court.^* 

Neither  the  findings  of  fact  and  concliusions  of  law^  nor  the 
decree  entered  thereon,  nor  the  notice  of  appeal,  with  proof  of 
service,  nor  the  recital  that  a  sufficient  undertaJdng  on  appeal 
had  been  filed  with  the  clerk,  can  be  properly  included  in  a 
bill  of  exceptions.^  Nor  is  it  the  office  of  a  bill  of  excep- 
tions to  show  that  the  proper  proceedings  have  been  taken  to 
effect  an  appeal.®*  But  in  Eeddington  v.  Cornwall,®*  a  con- 
struction was  given  to  the  words  '^documents  on  file  in  the  ac* 
tion,''  used  in  section  648,  and  it  was  held  that  the  original 
complaint,  after  the  filing  of  an  amended  complaint,  was  a 
^'document  on  file  in  the  action/*  and  that,  being  necessary  to 
explain  the  exception  to  an  order  sustaining  a  demurrer  ap- 
pealed from,  was  properly  incorporated  in  the  bill  of  exceptions. 
And  the  same  case  thus  practically  decides  that  the  fact  that 
a  paper  is  part  of  the  judgment-roll  constitutes  no  obstacle  lo 
its  being  copied  into  a  bill  of  exceptions  which  is  brought  up 
on  appeal  from  an  order  without  bringing  up  the  entire  judg- 
ment-roll. 

The  court  may  limit  its  order  for  a  new  trial  to  a  portion 
of  the  issues,  and  where  such  order  is  not  appealed  from  or 
modified,  it  becomes  final  as  to  matter  excluded  therefrom,  and 
no  evidence  as  to  such  excluded  matter  may  be  properly  incor- 
porated in  a  final  statement  of  the  case.®* 

«i  State  V.  Superior  Court  of  Spokane  Coputy,  13  Wash.  514, 43  Pac. 
636. 

92  Baudry  v.  El  Paso  L.  Co.,  13  Colo.  App.  608,  58  Pac.  791. 

98  White  V.  White,  112  Cal.  577,  44  Pac.  1026.  Instructiona  should 
not  appear  in  specifications  of  error.  Their  presence  there  will  not 
secure  a  review  of  alleged  error  in  giving  them:  Goldman  v.  Bashone, 
80  Cal.  146,  22  Pac.  82. 

94  People  v.  Phillips,  45  Cal.  44. 

05  90  Cal.  49,  61,  27  Pac.  40. 

90  Flinn  v.  Mowry,  131  Cal.  481,  63  Pac.  724. 
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Unless  the  wcord  affirmatively  shows  that  an  order  denying 
a  motion  for  a  new  trial  was  made  under  such  circumstances  as 
to  become  a  part  of  the  judgment-roll^  such  ruling  should  be 
preserved  in  a  bill  of  exceptions  in  order  to  be  considered  in 
the  supreme  court  THie  clerk^s  certificate  of  a  minute  entry 
of  such  order  is  not  of  itself  sufficient.*^ 

A  draft  of  a  bill  of  exceptions  must  be  authenticated  by  the 
signature  or  indorsement  of  the  attorney  presenting  it^  or  of 
the  party^  if  he  appears  in  person,  and  should  contain  a  re- 
quest of  the  party  presenting  it  for  the  allowance  of  the  bill 
that  it  may  be  made  matter  of  record  that  such  request  was 
made;  and  unless  such  draft  shows  that  it  is  one  prepared  and 
presented  by  a  party  to  the  cause,  it  need  not  be  noticed  as  a 
paper  upon  which  the  judge  or  any  of  the  counsel  in  the  cause 
are  called  upon  to  act.®^ 

A  party  cannot  complain  of  omission  in  a  bill  of  exceptions 
of  evidence  not  material  to  questions  considered  on  appeal.®® 

Where  a  claim  against  the  estate  of  a  deceased  person  is  re- 
ferred to  the  superior  court  for  its  decision,  the  testimony  taken 
before  the  judge,  sitting  as  a  referee,  although  embodied  in  his 
report,  is  no  part  of  the  record,  and  cannot  be  reviewed  upon 
appeal  unless  embodied  in  a  bill  of  exceptions  and  filed;  and 
it  is  only  the  finding  of  the  referee  which  becomes  part  of  the 
judgment-roll.*®® 

§  433.    Specifications — ^True  office  of  and  necessity  for. 

According  to  th«  view  of  the  supreme  court  of  California,  ex- 
pressed in  one  or  two  cases,  of  the  importance  of  specifications, 
the  term  "statement*^  is  practically  a  misnomer.  At  any  rate, 
its  employment  to  designate  anything  separate  and  apart  from 
the  specifications  is  superfluous,  the  matters  contained  in  it  be- 

97  Hecla  Gold  Min.  Co.  v.  Gisborn,  21  Utah,  68,  59  Pac.  518.  This 
decision  is  under  Bevised  Statutes  of  Utah  of  1898,  sections  3197, 
."(203. 

98  Landers  v.  Lawler,  84  Cal.  547,  24  Pac.  307. 

99  Apex  Transp.  Co.  v.  Garbade,  32  Or.  582,  52  Pac.  573,  64  Pac. 
367,  882. 

100  See  Lee  Sack  Sam  v.  Gray,  104  Cal.  243,  38  Pac.  85;  Cal.  Code 
Civ.  Proc,  S  1507. 
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ing  merely  incidental  to  the  specifications.    The  character  and 
function  of  the  statement  being  the  same  under  the  Practice 
Act  as  under  the  code,  the  following  explanation  thereof  by 
Field,  C.  J.,  in  Barrett  v.  Tewksbnry/^*  it  would  be  difficult 
to  amend:   "The  specification  of  the  grounds  is  the  essential 
element  of  a  statement;  the  evidence  is  the  mere  incident.    It 
is  the  'statement  of  the  case/  and  not  the  evidence,  which  is 
to  be  annexed  to  the  record  of  the  judgment  or  order  appealed 
from.    The  case  on  appeal  consists  of  the  questions  of  law  or 
of  fact  raised.    These  must  be  distinctly  set  forth,  and  accom* 
panied  with  only  bo  much  of  the  evidence  as  may  be  necessary 
to  explain  and  show  their  pertinency  and  materiality,  and  no 
more.    The  specification  is  necessary,  in  the  preparation  of  the 
statement,  to  enable  the  adverse  party  to  suggest  intelligently 
such  amendments  as  he  may  deem  important  to  the  just  de* 
termination  of  the  cas3.    Without  it,  neither  the  adverse  party 
nor  the  judge  can  well  know  how  much  of  the  evidence  should 
be  set  forth.    It  often  happens  that  of  numerous  points  taken 
in  the  progress  of  the  trial,  the  greater  nimiber,  after  mature 
consideration,  are  abandoned  by  counsel,  and  the  appeal  made 
to  rest  upon  only  one  or  two  of  them.     In  such  instances,  a 
large  portion  of  the  testimony  actually  given  becomes  entirely 
immaterial  on  appeal,  but  without  a  specification  of  the  grounds 
upon  which  the  appellant  intends  to  rely,  the  adverse  party 
will  be  ignorant  of  the  materiality  of  that  which  is  inserted  or 
omitted  in  the  statement.    There  is  no  distinction,  as  to  the. 
manner  in  which  a  statement  shall  be  prepared,  between  a 
case  at  law  and  a  case  in  equity.     It  is  as  essential,  for  every 
purpose,  that  the  grounds  of  appeal  should J)e  stated  in  the  one 
as  in  the  other,  and  in  both  cases  much,  if  not  the  greater 
portion,  of    the  evidence    given  in    the  court    below  will    be 
wholly  immaterial  for  the  determination  of  those  grounds  in 
this  court.^' 

The  principal  propositions,  both  as  to  the  necessity  for  speci- 
fications and  their  proper  office  in  a  statement  or  bill  of  ex- 

101  15  Cal.  354,  358.  The  opinion  in  this  case  was  quoted  at  length 
and  approved  in  subsequent  cases,  among  which  was  Hutton  v.  Beed, 
25  Cal.  485,  486,  where  the  court  say  tliat  in  it  the  requisites  of  a 
statement  are  correctly  laid  down.  The  court  also  proceeded  further 
to  explain  the  proper  practice  in  preparing  the  statement.  See,  also, 
Bankhecld  v.  Union  Pac.  R.  Co.,  2  Utah,  510;  Griswold  v.  Baley,  1 
Mont.  552. 
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ceptions^  have  been  so  frequently  declared  by  the  courts  that 
a  few  cases  may  be  overlooked,  and  many  are  here  purposely 
omitted.  A  few  of  the  best  expressions  of  the  courts — those 
most  likely  to  be  of  use  to  the  practitioner,  as  a  guide  in  tho 
preparation  and  use  of  specifications — ^will  be  first  inserted,  to 
be  followed  by  illustrations  of  peculiarities  and  special  views 
on  the  subject.  In  Baymond  v.  Thexton*^®  the  court  said: 
*Trhe  specification  of  errors  'form  (to  use  the  language  of  a 
former  decision  of  this  court)  the  framework  of  the  statement' ; 
it  is  the  basis  of  the  edifice;  and  the  evidence  is  only  produced 
to  strengthen  and  support  the  structure  and  make  it  complete.^' 
Shodes,  C.  J.,  delivering  the  opinion  in  Spencer  v.  Long^^** 
said:  ''The  statement  on  the  motion  for  a  new  trial  was  not 
properly  prepared.  The  grounds  of  the  motion  are  not  con- 
tained in  the  statement.  There  was  annexed  to  the  statement 
an  unsigned  paper,  containing  the  grounds  of  the  motion,  but 
it  constitutes  no  part  of  the  statement,  and  the  defendant  was 
not  entitled  to  be  heard  upon  such  a  specification  of  the  groundft 
of  the  motion.  The  grounds  are  indispensable  to  the  statement. 
The}'  constitute  its  basis,  and  if  they  are  wanting,  the  state- 
ment should  be  disregarded/*  In  Bradshaw  v.  Brumagin*^** 
the  court,  per  Crockett,  J.,  thus  discussed  the  policy  and  pur- 
pose of  the  statutory  requirement:  "The  notice  of  motion  for 
a  new  trial  specifies,  as  one  of  the  grounds,  the  insufficiency 
of  the  evidence  to  justify  the  verdict,  and,  as  a  separate  ground, 
that  the  verdict  is  against  law.  The  statement  in  support  of 
the  motion  fails  to  specify  the  particulars  wherein  the  evidence 
was  insufficient  to  justify  the  verdict  as  required  by  section 
195  of  the  Practice  Act,  which  provides  'that,  if  no  specification 
be  made,  the  statement  will  be  disregarded/  But  the  statement 
purports  to  contain  all  the  evidence  given  on  the  trial;  and 
the  counsel  for  the  appellant  insists,  with  much  earnestness, 
that  if  it  clearly  appears,  from  all  the  evidence,  that  the  verdict 
ought  to  have  been  for  the  defendants,  then  the  verdict  ^s 
against  law  and  ought  to  be  set  aside  on  that  ground,  notwith- 
standing the  omission  to  specify  in  the  statement  the  particulars 

102  7  Mont.  299,  304,  17  Pac.  258. 

103  39  Cal.  700,  706. 

104  39   Caf.  24,   33. 
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wherein  the  evidence  was  insufficient  to  support  the  verdict. 
But  the  argument  in  support  of  this  proposition,  however 
plausible,  is  based  on  a  misconception  of  the  true  intent  of 
this  provision  of  the  Practice  Act.  Prior  to  the  adoption  of 
this  provision,  it  was  sufficient  for  the  moving  party  to  allege, 
in  general  terms;  in  his  notice  of  motion,  that  the  evidence  wa« 
insufficient  to  justify  the  verdict,  without  specifying  any  par- 
ticulars wherein  it  was  insufficient.  The  practical  result  was 
that  the  adverse  party  had  no  notice  of  the  particular  ground 
on  which  the  verdict  was  to  be  assailed  in  this  respect.  He 
came  to  the  argument  of  the  motion  in  utter  ignorance  of  the 
points  on  which  his  adversary  would  rely  in  respect  to  the  in- 
sufficiency of  the  evidence.  If  the  evidence  was  voluminous., 
and  the  questions  at  issue  perplexing  and  difficult  of  solution, 
he  was  placed  at  a  great  disadvantage  on  the  argument  of  the 
motion  for  want  of  an  opportunity  for  previous  preparation  in 
collating  the  evidence  and  showing  its  force  and  effect,  as  ap- 
plied to  the  questions  in  ifsue.*' 

The  distinction  now  established  in  California,  and  perhaps* 
in  other  states  between  statements  and  bills  of  exceptions, 
wherein  specifications  of  error  as  well  as  specifications  of  in- 
sufficiency, are  still  required  in  the  former,  while  in  the  latter 
only  specifications  of  insufficiency  of  evidence  is  required, 
should  not  be  lost  sight  of  in  this  connection.*^  It  qualifies 
and  even  nullifies  part  of  many  clecisions  which  it  is  found 
necessary  to  cite  for  other  purposes. 

An  important  feature  of  the  provision  is  that  the  specifications 
are  required  for  the  purposes  and  as  a  limitation  upon  the 
power  of  the  trial  court.  Its  form  being  mandatory,  and  jur- 
isdictional if  the  statement,  where  insufficiency  of  evidence  to 
justify  the  decision  is  relied  upon,  does  not  contain  the  re- 
quired specifications,  it  is  the  duty  of  the  trial  court  to  dis- 
regard any  such  alleged  insufficiency.*^    So  great  importance 

• 

106  See  ante,  S  423. 

106  Sanchez  v.  McMahon,  35  Cal.  218;  Burnett  v.  Pacheco,  27  CaL 
408;  Vilhac  v.  Biven,  28  Cal.  409;  Pralus  v.  Pacific  Gold  etc.  Min. 
Co.,'  35  CaL  30;  Butterfielcl  v.  Central  Pac.  B.  R.  Co.,  87  Cal.  381; 
Harding  v.  Vandewater,  40  Cal.  77;  Hill  v.  Weisler,  49  Cal.  146; 
Crane  v.  Gladding,  59  Cal.  303;  Coveny  v.  Hale,  49  Cal.  552;  Benjamin 
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is  attached  to  the  statutory  requirement  that  it  is  held  that  the 
opposite  party  need  not  follow  up  a  statement  which  fails 
herein^  but  may  presume  that  the  trial  judge  will  disregard  it 
on  the  motion.  In  De  Molera  v.  Martin^^  the  court  said: 
'^The  adverse  party  is  to  be  advised  of  the  points  relied  on  in 
order  tiiat  he  may  intelligently  propose  such  amendments  to 
the  statanent  as  will  support  the  decision  and  that  the  judge 
may  be  enabled  in  settling  it  to  determine  whether  any  portion 
of  the  statement  is  'useless  and  redimdant  matter*  in  respect 
to  the  particulars  which  are  specified.  Unless  the  particulars 
in  which  the  evidence  is  claimed  to  be  insufficient  are  specified 
the  party  cannot  know  what  amendments  to  propose  or  whether 
all  of  the  evidence  relating  to  the  points  upon  which  the  mov- 
ing party  intends  to  rely  is  inserted  in  the  statement.  If  cer- 
tain particulars  are  specified,  the  adverse  party  is  justified  in 
assuming  that  these  are  the  only  ones  which  will  be  considered 
upon  the  motion,  and  he  is  not  required  to  propose  as  amend- 
ments to  the  statement  the  insertion  of  any  evidence  other  than 
such  as  ralates  to  these  particulars.  If  no  particulars  are  spec- 
ified, other  than  by  the  general  ground  of  insufficiency  of  the 
evidence,  it  would  be  necessary  to  incorporate  all  of  the  evi- 
dence of  the  case  in  the  statement,  and  there  could  be  no  redund- 
ant or  useless  matter  for  the  judge  to  strike  out.  And  in  the 
absence  of  such  specification  he  is  not  called  upon  to  propose 
any  amendments,  but  has  the  right  to  assume  that  the  court  will 
follow  the  statute  and  disregard  the  statement.^' 

V.  Stewart,  61  CaL  605;  Bate  v.  Miller,  63  Cal.  233;  Silva  v.  Holland, 
74  CaL  530,  16  Pac.  385;  Lowrie  v.  Salz,  75  Cal.  349,  17  Pac.  232; 
Patent  Brick  Co.  v.  Moore,  75  Cal.  205, 16  Pac.  890;  Gregory  v.  Gregory, 
102  Cal.  60,  36  Pac.  364;  Green  v.  Green,  103  Cal.  108,  37  Pac.  188;  De 
Malera  v.  Martin,  120  Cal.  544,  52  Pac.  825;  Thompson  v.  Los  Angeles, 
125  CaL  270,  57  Pac.  1015;  Kyle  v.  Craig,  125  CaL  107,  57  Pac.  791; 
O'Leary  v.  Ca«tle,  133  CaL  508,  65  Pac.  950;  Demers  v.  McCormick, 
3  Mont.  234,  2  Pac.  350;  Bass  v.  Baker,  6  Mont.  442,  12  Pac.  922; 
King  V.  Lineoln,  26  Mont.  157,  66  Pac.  836;  McLeod  v.  Dickenson,  11 
Mont.  439,  28  Pac.  551;  Nelson  v.  Jordeth,  15  8.  Dak.  46,  87  N.  W. 
140;  Billingsley  r.  Hiles,  6  8.  Dak.  445,  61  N.  W.  687;  Parrott  v. 
Hot  Springs  (City  of),  9  8.  Dak.  202,  68  N.  W.  329;  Sutherland  v. 
Mclntire  (Tex.  Civ.  App.),  28  S.  W.  578. 

107  120  Cal.  544,  546.    To  same  effect,  Edelbuttel  v.  Darrell,  55 
Cal.  279. 

New  Trial,  VoL  11—53 
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A  defendant  may  not  cover  his  defenses  by  specifying  in- 
sufficiency of  evidence  to  sustain  the  finding  for  plaintiff, 
though  in  broad  sense  such  finding  implies  a  negation  of  the 
defense.  Thus,  where  a  defendant  in  ejectment  moved  for  a 
new  trial,  and  relied  upon  the  point  that  he  was  entitled  to 
recover  upon  his  evidence  of  adverse  possession,  it  was  held 
that  he  shoiild  have  included  that  among  his  specifications, 
and  that  it  was  not  sufficient  merely  to  aim  a  specification  at 
the  insufficiency  of  evidence  of  plaintiff's  ownership.*^  On 
the  other  hand,  it  is  of  no  avail  to  a  plaintiff  that  there  U 
ample  evidence  in  favor  of  his  allegations,  denied  in  the  answer, 
where  the  court  has  found  the  truth  of  facts  well  pleaded  as 
affirmative  defenses,  even  though  there  be  an  insufficiency,  or 
even  no  evidence  in  support  thereof,  unless  specifications  directed 
at  such  unsupported  findings  are  also  included.^^^  As  a 
further  illustration  of  this  rule  it  was  held  that  a  finding  that 
there  was  no  misjoinder  of  defendants,  would  be  presumed  to 
be  supported  by  the  evidence  in  the  absence  of  any  specification 
of  insufficiency.**®  It  necessarily  follows  from  what  precedes 
that  any  grounds  of  objection  on  the  score  of  insufficiency  not 
specified  are  waived.***  It  is  equally  obvious  that  such  an 
omission  is  not  supplied  by  a  general  concluding  and  sweeping 
assignment  or  specification  of  "various  other  reasons  apparent 
of  record/'*** 

While  considering  specifications  of  insufficiency  of  evidence, 
both  bills  of  exceptions  and  statements  were  constantly  in  view. 
Now,  we  come  to  specifications  of  errors  in  law,  with  special 
reference  to  the  necessity  therefor,  and  we  may,  pro  haec  vice, 
for  the  moment  and,  at  least  as  to  certain  states,  lose  sight 
of  bills  of  exceptions,  and  confine  our  attention  to  statements.**** 

It  is  well  to  begin  with  the  general  proposition,  the  same  be- 
ing a  mere  restatement  of  statutory  provisions,  that  a  state- 

108  Abbey  Homestead  Assn.  v.  Willard,  48  Cal.  614. 

109  Bauer  v.  Fay,  128  Cal.  523,  61  Pac.  90. 

no  O'Leary  v.  Castle,  133  CaL  508,  65  Pac.  950. 

111  Beans  v.  Emanuelli,  36  Cal.  117. 

112  West  Chicago  Street  By.  Co.  v.  Krueger,  168  IlL  586,  48  N.  E. 
442. 

113  See  ante,  I  423. 
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ment  on  motion  for  new  trial  which  contains  no  specifications 
of  error  should  be  disregarded  on  the  hearing  of  the  mo- 
tion.*** 

So  far  are  the  specifications  of  errors  an  insufficiency  vital 
to  a  statement  that  after  the  legal  time  for  filing  the  statement 
the  court  hae  no  power  to  permit  their  omission  to  be  supplied 

114  Nye  ▼.  MaarysTille  etc.  Street  B.  B.  Co.,  97  Cal.  461,  32  Pac 
IS30;  WallB  t.  Preston,  25  Cal.  61;  Leivy  v.  Getleson,  27  Cal.  685; 
Hawkins  v.  Abbott,  40  CaL  639;  Bndd  v.  Drais,  50  Cal.  120;  Silva 
y.  HoUaxiid,  74  Cal.  530,  16  Pae.  385;  Hershey  v.  Knees,  75  Cal.  115, 
16  Pae.  548;  BagnaU  ▼.  Boaeh,  76  Cal.  106,  18  Pac  137;  Estate  of 
Black,  132  CaL  392,  64  Pac.  695;  Field  v.  Grey,  1  Ariz.  404,  25  Pac. 
793;  Slater  v.  Union  Pac.  By.  Co.,  8  Utah,  178,  180,  30  Pac.  493; 
Murray  ▼.  Heinze,  17  Mont.  366,  42  Pac  1057,  43  Pac.  714;  State  v. 
Maaon,  18  Mont.  364,  45  Pac  557;  Anderson  ▼.  McLaughlin,  1  Mont. 
81;  Cannon  v.  Wood,  10  Mont.  500,  26  Pac.  388;  GaUatin  Canal  Cow 
V.  Lay,  10  Mont.  531,  26  Pac  1001;  Gallagher  v.  Cornelius,  23  Mont. 
27,  57  Pac  447;  McLeod  v.  Dickenson,  11  Mont.  438,  28  Pac.  551, 
holding    that  supreme   court  precluded   from   examining   errors  not 
specified;  Earles  v.  Gilham,  20  Nev.  46,  14  Pac.  586;  Corbett  v.  Job, 
5  Nev.  201;  Caldwell  v.  Greeley,  5  Nev.  258;  Me  Williams  v.  Hersh- 
man,  5  Nev.  263;  Meadow  Valley  Min.  Co.  v.  Dodds,  6  Nev.  261; 
Clarke   v.   Lyon  Co.,  8  Nev.  182;   Sherman  v.   Shaw,  9   Nev.   148; 
Elder  v.  Shaw,  12  Nev.  81;  Lauranee  v.  Byrnes,  17  Nev.  201,  30  Pac. 
700;  Nelson  v.  Jordeth,  15  S.  Dak.  46,  87  N.  W.  140;  Gill  v.  Hecht,  13 
Utah,  5,  43  Pac.  626.    In  Cannon  v.  Wood,  supra,  the  court  said: 
''The  points  presented  by  appellant's  brief  for  consideration  here  are 
far  more  numerous  than  the  exceptions  saved  and  the  specifications 
of  error  comprised  in  the  record.    We  must  confine  our  review  to 
the  record  in  this  resp«ct";   citing  Mont.  Code  Civ.  Proc,   S  298. 
In  McLeod  v.  Bickenson,  supra,  the  court  said:  "The  transcript  does 
not  contain  a  specification  of  errors  or  bill  of  exceptions^  and  the 
action  of  the  court  below  which  is  complained  of  relates  solely  to 
a  motion  for  a  new  trial  and  cannot,  be  reviewed.    The  practice  of 
this  court  has  been  uniform  upon  the  subject:  Taylor  v.  Holter,  2 
Mont.  476;  Bass  v.  Bucker,  6  Mont.  442,  12  Pac.  922;  Baymond  v. 
Thexton,  7  Mont.  299,  17  Pac  258,  and  cases  cited."    In  Gallagher 
V.  Cornelius,  supra,   the  court  said:  "Insufficiency  of  the  evidence 
to  justify  the  decision,  and  errors  in  law  occurring  at  the  trial,  are 
the  grounds  upon  which,  in  their  notice  of  intention,  the  defendants 
say  they  will  move  for  a  new  trial;  but.  the  omission  from  the  state- 
ment of  the  case  on  such  motion  of  any  specification  of  errors  in 
law  restricts  our  investigation  to  a  consideration  of  the  evidence." 
In  Earles  v.  Graham,  supra,  the  court  said:  "The  statute  declaring 
how  and  when  statements  shall  be  prepared  and  filed,  provides  that 
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by  amendment.  And  in  Earles  v.  Graham^***  the  court  said: 
**A  judgment  was  rendered  in  this  action  in  favor  of  appellant 
an  the  second  day  of  July,  1886,  and,  within  the  statutory  time 
thereafter  respondents  served  and  filed  what  purported  to  be 
a  statement  on  motion  for  a  new  trial.  There  were  no  assign- 
ments or  specifications  of  error  stated  therein.  Appellant  did 
not  file  any  amendments  thereto,  and  the  time  for  filing  sucn 
amendments  expired  on  the  20th  of  August,  1886.  On 
the  21st  of  September,  1886,  respondents  moved  the  court 
to  amend  the  paper  on  file  by  adding  thereto  the  specifications 
of  error  which  had,  as  claimed  in  an  affidavit,  been  inadver- 
tently omitted.  The  court  made  an  order  permitting  such  an 
amendment  to  be  made.    Did  the  court  have  any  authority  to 

^wben  the  notice  designates,  as  the  ^onnd  apon  which  the  mation 
will  be  made,  the  insufficiency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  the  statement  shall  specify  the  particulars 
in  which  such  evidence  is  alleged  to  be  insufficient.  When  the  no- 
tice designates,  as  the  ground  of  the  motion,  error  in  law  occurring 
at  the  trial,  and  excepted  to  by  the  moving  party,  the  statement 
shall  specify  the  particular  errors  upon  which  the  party  will  rely. 
If  no  such  specifications  be  made,  the  statement  shall  be  disregarded': 
Gen.  Stats.,  3219;  Civ.  Proc.,  Act.,  S  197.  These  provisions  have 
always  been  deemed  imperative.  Since  the  adoption  of  the  statute, 
this  court  has  uniformly  and  repeatedly  declared  that,  if  the  state- 
ment does  not  contain  the  specifications^  it  will  be  disregarded: 
Corbett  v.  Job,  6  Nev.  2D1;  Caldwell  v.  Greeley,  5  Nov.  258;  Mc- 
Williams  v.  ^ershman,  Id.  263;  Meadow  Val.  M.  Co.  ▼.  Dodds,  6 
Nev.  261;  Clarke  v.  Lyon  Co.,  8  Nev.  182;  Sherman  v.  Shaw,  9  Nev. 
148;  Elder  v.  Shaw,  12  Nev.  81;  Lamance  v.  B3rmes,  17  Nev.  201, 
?0  Pac.  700.  The  conclusions  arrived  at  were  reached  upon  the 
ground  that  the  specifications  of  error,  by  the  dear  language  of  the 
statute,  are  made  an  essential  part  of  the  statement.  If  omitted, 
there  is  no  statement  for  the  courts  to  act  upon."  In  Corbett  v. 
Job,  supra,  the  court  disregarded  a  so-called  statement  on  appeal 
which  did  not  contain  a  statement  of  the  particular  errors  or  grounds 
relied  upon,  because  it  was  "in  no  sense  a  statement."  In  Mc- 
Williams  v.  Hershman,  supra,  the  court  in  commenting  upon  the 
statutory  requirements  of  a  statement  on  motion  for  a  new  trial, 
said:  "The  statement,  until  the  errors  to  be  relied  on  are  properly 
specified,  is  virtually  no  statement,"  and  that  "the  court  has  no 
more  right  to  grant  a  new  trial  upon  a  statement,  defective  as  this 
is,  than  it  has  where  there  is  no  statement  at  all." 

110  20  Nev.  46,  14  Pac.  586.    But  see  post,  i  446. 
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make  this  order?  Was  there  any  statement  on  file  to  be 
amtnded?  Statements  on  motion  for  a  new  trial  must  be  filed 
within  the  statutory  time.  Courts  have  no  authority  to  extend 
the  time  for  filing  a  statement  after  the  statutory  time  ha^ 

expired The  paper  filed  by  respondents  did  not  comply 

with  the  provisions  of  section  197.  One  of  the  essential  elements 
of  a  statement  on  motion  for  a  new  trial  was  entirely  omittecl. 
The  court  had  no  more  authority  to  allow  an  amendment  to 
this  paper,  after  the  time  for  filing  a  statement  had  expired, 
then  it  would  have  to  grant  leave  to  file  a  statement  after  the 
expiration  of  such  time,  or  to  grant  a  new  trial  without  any 
statement.  There  was  no  statement  on  file  upon  which  to  base 
an  amendment,  and  the  coxirt  could  not,  under  such  circum- 
stances, impart  vitality  and  life  to  a  thing  that  did  not  exist.*' 
It  is  not  enough  that  in  the  history  of  the  case,  exceptions  ap- 
pear scattered  here  and  there  through  a  statement;  but  it  is  nec- 
essary to  specify  in  some  particular  part  of  it  the  particular 
errors  upon  which  the  party  will  rely.  In  Beans  v.  Eman- 
uell^^^  the  court  said:  "Although  not  necessary  to  a  decision 
of  the  points  now  under  discussion,  some  remarks  in  appellant's 
closing  brief  render  it  proper  to  say  that  it  is  not  enough,  that 
in  the  history  of  the  case  exceptions  appear  scattered  here  and 
there  through  the  statement,  for  a  great  many  exceptions  are 
taken  in  the  course  of  a  trial  which  are  afterward  not  relied 
on,  and,  under  the  statute,  it  is  necessary  in  the  statement  to 
^specify  the  particular  errors  upon  which  the  party  will  rely.* 
This  language  of  the  statute  is  plain,  and  has  been  so  often  ex- 
plained and  illustrated,  and  the  rule  prescribed  enforced  by  this 
court,  that  there  does  not  now  seem  to  be  any  good  reason  for 
departing  from  the  practice  established.  If  the  grounds  are  not 
specified  in  the  mode  prescribed,  the  only  thing  we  can  do  is 
to  obey  the  injunction  of  the  statute,  which  is,  'if  no  such  spec- 
ification be  made,  the  statement  shall  be  disreo^arded.'  As  to 
the  points  under  consideration,  there  is  'no  such  specification,' 
and  to  that  extent  the  statement  must  be  disregarded." 

The  mere  fact  that  there  is  but  one  point  upon  which  a  party 
raises  a  question  of  error  does  not  excuse  the  necessity  for  a 
specification.    In  Zenith  Gold  etc.    Mining  Co.    v.  Irvine^*'' 

116  36  Cal.  117,  321. 

117  32  Cal.  302. 
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the  court,  in  a  few  apt  words,  gives  ample  justification  for  this 
aj  plication  of  the  general  rule,  thus:  "If  it  be  true  that  there 
is  only  one  question  of  error  that  could  by  possibility  be 
raised  upon  the  record,  it  does  not  follow  that  the  plaintiff  in- 
tender  *to  rely^  upon  that.  If  such  was  his  intention,  he 
could  not  safely  conceal  it,  nor  could  he  leave  it  open  to  argu- 
ment, or  inference/'  And  error  relied  on  in  granting  a  non- 
suit, though  it  be  the  only  matter  excepted  to,  must  be  pointed 
out  in  a  separate  specification.*^® 

§  434.    Sufficiency  of  specifications — ^Insufficienoy  of  evidence* 

It  is  not  necessary  that  the  specifications  shall  be  in  any  par- 
ticular form,  if  it  can  be  seen  that  they  sufficiently  point  out 
to  the  adverse  party  the  particular  grounds  upon  which  the 
moving  party  relies,  and  thus  enables  the  former  to  prepare 
such  amendments  as  will  fully  set  forth  the  evidence  npon  that 
point.  Form  is,  however,  often  inseparable  from  OTibstance; 
and  when,  as  has  been  so  frequently  said,  no  particular  form 
is  necessary,  the  expression  should  be  merely  accepted  to  mean 
that- from  the  nature  of  the  case  no  stated,  or  even  adaptable 
form  can  be  prescribed.  But,  as  was  said  in  Dawson  v. 
Sehloss,**®  the  specifications  "should  in  some  form  distinguish 

118  Toulouse  V.  Pare,  103  Cal.  251,  37  Pac.  146.  Generally,  that 
error  in  granting  a  nonsuit  must  be  specified,  see  McCreery  y.  Ever- 
ding,  44  CaL  284;  Donahue  v.  Gallavan,  43  Cal.  573. 

119  93  Cal.  194,  200,  29  Pac.  31.  To  same  effect,  Edelbuttel  v. 
Durrell,  55  Cal.  277;  McCullough  v.  Clark,  41  Cal.  298;  Smith  v. 
Ellis,  103  Cal.  294,  37  Pac.  400;  Estate  of  Yoakum,  103  Cal,  503, 
37  Pac.  485;  Patten  v.  Hyde,  23  Mont.  23,  57  Pac.  407;  Vogt  v. 
Baldwin,  20  Mont.  322,  51  Pac.  157.  A  verdict  involves  a  decision 
upon  questions  of  law  as  well  as  of  fact;  and  a  specification  in  the 
statement  on  motion  for  a  new  trial  that  **the  evidence  is  wholly 
insufficient  to  justify  or  sustain  said  verdict,  and,  on  the  contrary, 
the  evidence  shows  that  said  verdict  should  have  been  in  favor  of 
the  petitioners,''  is  insufficient.  In  re  Strock,  128  Cal.  658,  61  Pac 
282.  In  Bledsoe  v.  Decrow,  132  Cal.  312,  316,  64  Pac.  397,  a  specifica- 
tion in  these  words:  ''They  also  specify  that  the  evidence  was  in- 
sufficient to  justify  the  finding  of  fact  aa  to  the  appropriation  of 
water  by  the  defendants  in  1879,  and  the  quantity  and  continuance 
thereof,  and  the  location  of  ditches  and  the  intake  thereof,"  was 
held  sufficient.  In  Edelbuttel  v.  Durrell,  supra,  the  court  speaking 
with  reference  to  general  specifications  said:  ''In  the  case  before 
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each  particular  proposition  of  fact  excepted  to  from  all  others 
foiuid   by  the  court,  or  involved   in  the  general  verdict  of  a 

UB  there  is  not  even  an  attempt  made  to  specify  tlie  particulars  in 
which  the  evidence  is  alleged  to  be  insufficient  to  sustain  the  findingii 
of  the  court  below.    AppeUants  might  as  well  have  said,  in  a  general 
way,  that  none  of  the  findings  of  the  court  were  sustained  by  the  evi- 
dence.   The  purpose  of  the  statute  is  apparent.    It  was  to  direct  the 
attention  of  the  court  and  counsel  to  the  particulars  relied  on  by 
the  moving  party,  to  the  end    that  the  evidence  bearing  on  the  speci- 
fications of  error  might  be  inserted  in  the  statement,  and  consideared 
by  the  court.''    In  Smith  v.  Ellis,  supra,  the  trial  court  had,  on  mo- 
tion of  the  opposition,  Stricken  out  the  specifications  as  not  being 
sufficiently  definite,  disregarded  the  statement  and  denied  the  motion. 
The  supreme  court  in  reversing  the  orders  and  directing  the  trial 
court  to  hear  the  parties,  said:  "A  careful  examination  of  the  speci- 
fications objected  to  satisfies  us  that  the  action  of  the  court  in  dis- 
regarding them  was  erroneous;  that,  while  perhaps  inartificially  ex- 
pressed in  some  respects^  they  were  in  no  substantial  respect  in- 
sufficient to  point  the  particulars  in  which  it  was  claimed  the  evi- 
dence failed  to  support  the  findings.  ....  Neither  the  court  nor 
the  defendants  are  left  in  doubt  as  to  the  particulars  in  which  the 
plaintiff  deems  the  evidence  insufficient  to  sustain  the  findings  ex- 
cepted to.    They  are  not  open  to  the  objection  raised  in  the  cases 
cited  by  respondents,  either  as  being  too  general,  or  in  being  a  mere 
recital  of  what  the  evidence  does  show.  » Without  stating  them  in 
detail,  we  regard  them  as  fully  up  to  the  specifications  held  suffi- 
cient in  Harnett  v.  Central  Pac.  R.  B.  Co.,  78  Cal.  32, 20  Pac.  154.   This 
being  so,  the  plaintiif  was  entitled,  on  his  motion  for  a  new  trial,  to 
a  ruling  by  the  lower  court  upon  the  sufficiency  of  the  evidence  to 
sustain  its  findings  in  the  light  of  these  specifications,  and  the  action 
of  the  court  in  the  premises  was  the  denial  to  plaintiff  of  a  sub- 
stantial right:  Brenot  v.  Brenot,  102  Cal.  294,  36  Pac.  672."    In  Vogt 
V.  Baldwin,  supra,  the  court  intimated  that  the  fact  that  the  speci- 
fication was  sufficient  to  induce  consideration  of  the  point  in  the 
trial  court  was  material  saying:  *'The  object  of  the  assignment  of 
error  is  to  call  the  attention  of  the  court  to  the  action  complained 
of.    The  court  certainly  had  its  attention  sufficiently  called  to  the 
action  complained  of  by  the  assignment  in  question,  for  in  its  error 
the  court  particularly  refers  to  it,  and  grants  the  new  trial  on  ac- 
count  thereof."    In  Patten  v.  Hyde,  supra,   the  court   said:  "We 
think  that  the  q>ecifications  are  sufficient  to  point  out  the  particulars 
in  which  the  evidence  is  alleged  to  be  insufficient  to  justify  the  ver- 
dict.   They  are  not  as  explicit  in  form  as  they  might  have  been  if 
they  had  strictly  followed  the  rule  approved  of  in  First  National 
Bank   v.   Boberts,   9   Mont.   823,   23   Pac    718,   and   Strasburger   v. 
Beecher,  20  Mont.  143,  49  Pac.  740;  but  they  certainly  gave  the  plain- 
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jury/'  And,  in  addition  to  this  requirement  as  to  separate 
statement^  each  need  be  only  full  enough  to  enable  the  court  to 
understand  the  question  presented.^®^  Thus,   in  Harnett  v. 

tiff  notice^  and  advised  the  court  in  plain  languafre  of  the  matters 
that  would  be  urged  on  the  hearing  of  the  motion."  The  language 
of  the  court  in  Strasburg  v.  Beecher,  referred  to  in  the  above  quota- 
tion iBy  in  part,  as  follows:  "In  case  of  First  National  Bank  v.  Kob- 
ertSy  9  Mont.  323,  23  Pac  718,  we  disapproved  of  specifications  which 
declared  tHat  the  evidence  showed  certain  enumerated  facts  or  con- 
clusions which  were  contrary  to  what  the  jury  found.  The  court 
held  that  a  specification  ehould  point  out  the  variance  between  the 
facts  found  by  the  jury  and  the  evidence,  and  that  there  should  be 
a  specification  that  a  fact  found  by  the  jury  is  not  sustained  by  the 
evidence^  with  the  particulars  in  which  the  evidence  is  insufficient 
to  justify  the  finding.  We  have  no  hesitation  in  affirming  what  the 
court  said.  Furthermore,  much  that  was  laid  down  is  applicable  to 
several  specifications,  other  than  the  one  quoted,  in  the  case  at  bar; 
for  in  them  it  is  declared  that  the  evidence  proved  that  on  etc., 
which  declaration  is  followed  by  a  resumd  of  the  conclusions  of 
counsel  as  to  what  was  proved  on  the  trial  Of  the  ease.  AU  such 
specifications  are  to  be  condemned,  because,  as  was  held  in  First 
National  Bank  v.  Boberts,  supra,  this  simple  faet  puts  the  appellate 
court  upon  an  inquiry  as  between  the  conclusions  of  th»  judge  and 
the  opinion  of  appell&nt,  as  to  what  the  evidence  shows.'' 

120  Newell  v.  Desmond,  63  Oal.  242.  See,  also.  Smith  v.  Ellis, 
103  Gal.  294,  37  Pac.  400;  Parker  v.  Beay,  76  CaL  105,  18  Pac.  124; 
Meads  v.  Lasar,  92  Gal.  221,  28  Pac.  935;  Kennedy  v.  Board  of  Educa- 
tion, 82  Gal.  483,  22  Pac  1042.  Specification  that  court  erred  in 
finding  as  it  did  and  not  finding  to  the  contrary  is  insufficient: 
Heilbron  v.  Gefutreville  etc.  Ditch  Go.,  76  Gal.  8,  17  Pac.  932;  Goglan 
V.  Beard,  67  Gal.  293,  7  Pac.  738;  Shepherd  v.  Jones,  71  GaL  223,  16 
Pac.  711,  to  same  effect.  For  rule  in  South  Dakota,  see  Johnston  L. 
M.  Go.  V.  Gase,  13  S.  Dak.  28,  82  N.  W.  90;  Anderson  v.  Medbury 
(S.  Dak.),  92  N.  W.  1087,  holding  requirement  of  the  statute  manda- 
tory. Where  the  testimony  is  all  in  the  record,  and  the  specifications 
of  insufficiency  of  the  evidence  point  to  each  of  the  probative  facts 
contained  in  the  findings  attacked  upon  appeal,  and  are  sufficient 
fairly  to  notify  the  respondent  of  the  contention  that  would  be 
urged  against  the  finding  upon  appeal,  the  specifications  of  partic- 
ulars are  sufficient:  Laidlaw  v.  Pacific  Bank,  137  Gal.  392,  70  Pac. 
277.  Where  there  is  an  entire  absence  of  evidence  to  sustain  a  find- 
ing, it  is  not  necessary  to  specify  the  particulars  in  which  the  evi- 
dence is  insufficient  to  justify  it,  but  under  a  general  assignment  of 
insufficiency  of  evidence  to  justify  it,  the  burden  should  be  on  the 
pai'ty  sustaining  the  findings  to  call  attention  to  enough  evidence  to 
justify  it:  San  Luis  Obispo  Water  Go.  v.  Estrada,  117  Cal.  168,  48 
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Central  Pac.  R.  R.  Co.,^*  the  specification  pointed  to  the 
want  of  evidence  tiiat  the  party  committing  the  injury  was  an 
employee  of  the  defendant^  and  it  was  held  sufficient;  in 
De  Bnitz  v.  Jessup,^**  the  specification  pointed  fb  the  amount 
of  damages  that  had  been  sustained ;  in  Brenot  v.  Brenot,*^* 
the  specification  pointed  to  the  person  with  whom  an  act  of 
adultery  had  been  committed. 

It  has  been  frequently  decided,  and  is  well  settled,  that  spec- 
ifications which  merely  attack  the  judgment  or  conclusions  of 
law  cannot  be  considered.^**  Such  specifications  are  objection- 
able not  only  because  they  seek  to  raise  issues  not  involved  upon 
a  motion  for  a  new  trial,  but  also  because  they  consist  of  legal 
conclusions.  Thus,  in  Anthony  v.  Jillson,*^  the  court  saiil 
of  a  specification  that  it  "amounted  merely  to  a  legal  proposi- 
tion, and  did  not  point  to  any  finding  of  fact/' 

It  appears  to  be  well  settled  that,  if  there  is  no  evidence  in 
support  of  a  finding,  a  specification  that  there  is  no  evidence 

Pad.  1075.  In  North  Dakota  no  specifications  of  partienlars  wherein 
appellant  claims  evidence  U  insulBclent  is  required  where  case  is  tried 
by  the  court.  Tho  requirement  pertains  to  jury  cases  and  not  to 
cases  tried  by  the  court:  Erickson  v.  Citizens'  Nat.  Bank,  9  N.  Dak. 
81»  81  N.  W.  46.  For  practice  in  Wyoming,  see  Board  of  Commrs  v. 
Shaffner  (Wyo.),  68  Pac.  14.  Where  there  has  been  a  motion  to  direct 
a  verdict  the  court  is  required  on  appeal  to  review  the  evidence,  in 
order  to  determine  whether  as  a  matter  of  law,  the  verdict  was 
properly  directed,  or  the  motion  denied;  and  in  such  case  it  is  not 
necessary  that  the  bill  of  exceptions  should  specify  the  particulars 
in  which  the  evidence  is  insufficient:  Brady  v.  Krueger,  8  S.  Dak. 
464,  69  Am.  St  Bep.  771,  66  N.  W.  1083. 

121  78  Gal.  32,  20  Pac.  154. 

122  54  Cal.  118. 

128  102  Cal.  294,  36  Pac.  672. 

124  Martin  v.  Matfield,  49  Cal.  41;  Coveny  v.  Hale,  49  Cal.  552; 
Boston  Tunnel  Co.  v.  McKenzie^  67  Cal.  485,  8  Pac.  22;  Anthony  v. 
Jillsouy  83  Cal.  296,  299,  23  Pac.  419;  Mazkewitz  v.  Pimental,  83  Cal. 
450,  23  Pac.  527;  Curtis  v.  Walling,  2  Idaho,  416,  18  Pac  54;  Marshall 
v.  Golden  Fleece  Min.  Co.,  16  Nev.  156,  174;  Welland  v.  Williams, 
21  Nev.  230,  234,  29  Pac.  403;  Caldwell  v.  Greely,  5  Nev.  260. 

125  83  Cal.  296,  299,  23  Pac.  419.  See,  also,  Mayes  v.  Griffin,  33 
Cal.  556;  Coveny  v.  Hale,  49  Cal.  552;  Thome  v.  Hammond,  40  CaL 
.534;  Doherty  v.  Enterprise  Min.  Co.,  50  Cal.  187. 
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is  suflBcient.**®  And  such  form  of  specification  was  held  suffi- 
cient where  there  was  only  slight  evidence  to  sustain  a  particu- 
lar finding  or  a  particular  thereof.^*'^  It  is  difficult  to  sug- 
gest anything  more  or  difiEerent  that  one  could  say  by  way  of 
specification  in  such  case.  But  one  should  be  sure  of  his 
ground  before  making  and  standing  upon  such  bold  and  bare 
a  specification  in  regard  to  a  material  finding,  or  fact  implied 
m  a  verdict.  And  care  must  always  be  taken  that  such  bare 
negation  is  not  too  broad.  It  must  not,  any  more  than  any 
other  kind  of  specification,  amount  to  a  mere  attack  upon  the 
general  decision.  In  Dawson  v.  Schloss,^*®  the  court  said: 
*^t  is  further  alleged :  'There  is  no  evidence  to  support  the  ver- 
dict as  against  the  defendant  Schloss';  but  this  is  not  a  specifi- 
cation of  any  particular  one  of  the  several  facts  involved  in 
and  affirmed  by  the  verdict.  If  this  is  sufficient,  it  would  be 
sufficient,  in  any  case  tried  without  a  jury,  to  allege  merely  that 
there  is  no  evidence  to  support  the  findings  of  fact,  even  though 
there  may  be  twenty  distinct  findings  of  faci*' 

The  distinction  between  a  specification  which  is  too  general 
and  one  which  is  above  criticised  in  that  respect  is. often  dif- 
ficult to  point  out.  In  no  branch  of  the  practice  are  the  dis- 
criminating qualities  of  the  mind  more  in  demand  than  in  se- 
lecting the  crucial  facts  in  a  case  depending  upon  a  determina- 
tion of  many  facts,  some  ultimate,  some  probative  and  others 
mixed  with  conclusions  of  law. 

There  seems  to  be  an  exception  to  the  strict  rule,  based  upon 
necessity  and  convenience,  in  the  case  of  verdicts  for  damages 
for  tort  which  are  objected  to  as  excessive.    And  it  is  held  that 

126  Knott  V.  Peden,  84  Cal.  300,  24  Pac.  160;  Dawson  v.  Schloss, 
93  Cal.  194,  200,  29  Pac.  31;  Owen  v.  Pomona  Land  etc  Co.,  131  Cal. 
530,  539,  63  Pac.  850,  64  Pac.  253;  De  Molera  v.  Martin,  120  (Jal.  544, 
547,  52  Pac.  825.  In  Strasburger  v.  Beechor,  20  Mont.  143,  146,  49 
Pac.  740,  the  court  said:  ''If  there  is  a  designation  of  a  material  fact 
at  issue,  and  a  specification  that  there  was  a  failure  to  prove  that 
designated  fact  in  any  manner  by  the  party  whose  duty  it  is  to  prove 
it,  we  believe  it  is  sufiicient  to  enable  the  court  to  examine  whether 
the  finding  complained  of  is  sustained  by  the  evidence." 

127  Owen  V.  Pomona  Land  etc.  Co.  131  Cal.  530,  539,  63  Pac.  850, 
64  Pac.  253. 

128  93  Cal.  194,  29  Pac.  31, 
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the  defendant  moving  for  a  new  trial  in  such  cases  may  state, 
by  way  of  specification,  that  the  verdict  or  finding,  however 
general,  is  not  sustained  by  the  evidence.^^^*  And  the  same 
is  true  where  the  plaintiff  in  such  cases  moves  for  a  new  trial 
on  the  ground  that  the  damages  awarded  are  too  small.^^ 
There  is  good  reason  for  this  exception.  It  is  impossible  to 
see  what  else  could  be  said  by  way  of  specification,  unless  all 
the  evidence  were  set  forth  in  the  specification. 

The  rule  was  also  relaxed  where,  although  the  specification 
was  a  mere  challenge  of  sufficiency  of  evidence  to  sustain  the 
decision  of  ownership,  held  to  be  the  ultimate  question  for  de- 
cision in  the  case,  the  parties  had,  by  stipulation,  narrowed  the 
issues  to  a  single  issue  of  fact — ^to  wit,  a  question  of  residence 
of  a  party  on  certain  premises.^** 

But  it  is  necessary  to  distinguish  between  cases  where  a  ver- 
dict or  other  decision  in  an  action  for  tort  is  objected  to  for 
insufficiency  of  evidence  and  those  in  assumpsit  or  ex  contractu. 
The  latter  are  not  reached  by  the  general  ground  for  new  trial 
given  by  statutes  as  for  excessive  damages.  If  the  amount 
awarded  be  considered  either  excessive  or  inadequate  in  an  ac- 
tion ex  contractu,  or  in  any  case  where  damages  are  claimed 
for  the  taking  of  or  for  injury  to  property  which  are  susceptible 
of  computation  by  known  standards,  the  usual  rules  governing 

129  De  Brntz  v.  Jessnpv  54  Cal.  118.  See,  also,  Townsend  v.  Briggs, 
88  Cal.  230,  26  Pac.  108.  In  the  second  of  the  cases  here  cited 
the  gpecifieations  were  as  follows;  that;  "the  verdict  of  five  hundred 
dollars  returned  will  not  compensate  plain tift  for  the  detriment  proxi- 
mately caused  hy  said  injury,  and  is  not  equivalent  to  the  amount 
plaintiff  will  lose  in  one  year  as  wages  in  earning  capacity  alone"; 
and  that  "the  amount  of  the  verdict  (five  hundred  dollars)  is  wholly 
inadequate  and  insignificant  as  compensation  for  the  damage  sus- 
tained from  said  injury."  The  court  held  the  specificationa  sufldcient, 
citing  De  Bmtz  v.  Jessnp,  54  Cal.  118,  and  Bennett  v.  Hobro,  72 
Cal.  178,  13  Pac.  473. 

ISO  Bennett  v.  Hobro,  72  Cal.  178,  13  Pac.  473;  Townsend  v. 
Briggs,  88  Cal.  230,  26  Pac.  108.  See  Livermore  v.  Stine,  43  Cal. 
274,  holding  that,  on  appeal,  the  point  that  the  verdict  is  for  too 
small  a  sum  cannot  be  considered  if  it  be  considered  unless  particu- 
larly specified  in  the  statement. 

181  Tromans  v.  Mahlmans,  92  Cal.  1,  8,  27  Pac.  1094,  28  Pac.  579. 
opinion  of  court  upon  petition  for  rehearing.    The  account   of   an 
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specifications  are  applicable.  Accordingly,  where,  in  an  action 
for  a  balance  alleged  to  be  due  upon  a  mutual  and  open  ac- 
count, the  amount  awarded  by  the  verdict  was  objected  to  by 
the  plaintiffs  as  being  too  small,  it  was  held  that  a  mere  gen* 
eral  specification  in  the  statement  that  ''the  evidence  was  in- 
sufficient for  the  jury  to  find  that  plaintiffs  were  only  entitled 
to  judgment  for  the  sum"  specified  in  the  verdict,  without  set- 
ting forth  what  additional  items  of  credit  were  claimed  to  be 
established  by  the  evidence  was  merely  equivalent  to  saying  that 
the  verdict  should  have  been  for  a  larger  sum,  and  was  nob 
available  as  a  specification.*®*  It  seems,  however,  that  where 
the  only  contested  issue  in  a  case  is  the  value  of  or  damages 

administrator  is  a  bill  of  items  and  speciflcatione  of  the  insufficiency 
of  the  evidence  to  justify  the  decidon  settling  the  account  and  the 
specifications  of  insufficiency  are  stated  with  sufficient  particularity 
for  all  appellate  purposes  when  the  evidence  is  alleged  to  be  in- 
sufficient to  justify  the  decision  allowing  particular  items  of  the  ac- 
count specified  in  the  bill  of  exceptions:  Estate  of  Le Vinson,  108 
Cal.  450,  41  Pac.  483,  42  Pac.  479.  In  the  first  case  above  the  court 
on  rehearing  said:  ''In  regard  to  the  point  urged  in  the  argument 
and  in  the  petition  for  a  rehearing,  that  there  was  not  in  the  state- 
ment on  motion  for  a  new  trial  any  sufficient  specification  of  tho 
particulars  in  which  the  evidence  was  insufficient  to  sustain  the  find- 
ings of  the  superior  court,  we  wish  to  add  to  what  is  said  in  the  opin- 
ion of  the  commissioner,  that  we  should  not  regard  these  specifica- 
tions as  insufficient  except  for  the  fact  disclosed  by  the  statement 
that  all  the  facts  of  the  case  were  settled  by  stipulation  of  the  par- 
ties, except  the  single  issue  of  the  residence  of  the  Mahlmans,  on  the 
demanded  premises  at  the  date  of  their  declaration  of  homestead. 
In  other  words,  the  specifications  which  are  entirely  too  general  in 
themselves  are  aided  by  the  fact  that  there  was  but  one  specification 
issue  tried." 

182  Wise  V.  Wakefield,  118  Cal.  107,  50  Pac.  310.  the  court  say- 
ing: "Appellants  assert  that  the  specification  'is  all  it  could  be,' 
but  we  think  they  at  least  have  made  it  state,  as  they  have  stated 
in  argument,  what  items  of  credit  in  their  favor  they  deemed  to  be 
established  without  material  conflict  of  evidence."  A  specification 
ol  insufficiency  of  evidence,  "that  the  evidence  clearly  showed  that 

the  total  amount  due  ....  was  not   the  sum  of ,  but  was 

the  sum  of ,  and  no  larger  or  greater  sum  whatever,"  held 

insufficient:  Love  v.  Anchor  Eaisin  Vin.  Co.  (Cal.),  46  Pac  1044, 
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to,  property  detained,  a  general  specification  directed  to  that 
f ont  will  suffice.*^ 

An  instance  of  two  specifications,  or  rather  of  what  were  re- 
lied upon  as  specifications,  but  which  the  court  held  were  not 
specifications  because  so  broad  as  to  be  equivalent  to  a  chai« 
lenge  of  the  court^s  decision  upon  the  whole  issue  is  found  in 
the  case  of  De  Molera  v.  Martin,^®"*  as  follows :  "The  evidence  is 
insufficient  to  justify  the  decision  of  the  court  that  the  plain* 
tiff  was  at  any  time  the  owner  and  possessed  and  entitled  to 
possegfiion,  and  was  at  the  time  of  the  commencement  of  this 
action,  the  owner  and  entitled  to  the  possession  of  the  tract  of 
land  in  controversy  in  this  action,  in  this,  to  wit,  that  the  evi- 
dence shows  that  at  no  time  has  the  plaintiff  been  the  owner 
or  been  possessed  or  been  entitled  to  the  possession  of  said  real 
property,  or  any  part  or  parcel  thereof,  but  that,  on  the  con- 
trary, at  the  time  this  action  was  commenced,  the  defendant 
was,  and  ever  since  has  been  and  now  is,  the  owner  and  entitled 
to  possession  of  the  same.  The  evidence  is  insufficient  to  jus- 
tify the  findings  of  the  court  that  the  defendant  at  any  time 
without  right  or  title  entered  into  and  upon  said  premises  and 
estate  and  ejected  the  plaintiff  therefrom,  or  that  he  unlaw- 
fully withholds  the  possession  thereof  from  the  plaintiff.  The 
evidence,  on  the  contrary,  shows  that  the  defendant  never  did 
oust  or  eject  the  plaintiff  from  said  premises,  or  any  part  there- 
of, and  was,  at  the  time  this  action  was  commenced,  and  ever 
since  has  been,  lawfully  in  possession  of  the  same."  The  court 
refused  to  investigate  the  question  of  the  suflBciency  of  the  evi- 
dence, giving  its  reasons  in  these  words:  "The  above  specifica- 
tion, that  the  evidence  is  insufficient  to  justify  the  decision  that 
the  plaintiff  was  at  any  time  the  owner  and  entitled  to  the 
possession  of  the  land  in  controversy,  is  but  a  repetition  of  the 
ground  designated  in  the  notice  of  intention  to  move  for  a  new 
trial,  instead  of  a  specification  of  any  particular  in  which  the  evi- 
dence is  sufficient,  and  is  merely  a  statement  that,  upon  a  con- 

183  Livestock  Gazette  Pub.  Co.  v.  Union  Stockyard  Co.,  114  Cal. 
447,  46  Pac.  286. 

184  120  CaL  544,  547,  52  Pac.  825.  See,  also,  Oris  wold  v.  Baley, 
1  Mont.  545;  Taylor  v.  Holter,  2  Mont.  477;  Raymond  v.  Thexton, 
7  Mont.  305,  17  Pac.  258;  Fant  v.  Tandy,  7  Mont.  447,  17  Pac.  560. 
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fiideration  of  the  entire  evidence,  the  decision  should  have  beea 
otherwise,  and  is  not  a  specification  of  the  particulars  in  which 
the  evidence  is  insufficient.  If  a  finding  is  of  an  ultimate  fact 
which  results  from  the  establishment  of  several  probative  facts, 
these  probative  facts  constitute  the  particulars  from  which  the 
ultimate  fact  is  drawn,  and,  if  it  is  claimed  that  the  evidence 
is  insufficient  to  establish  any  of  these  probative  facts,  the  par- 
ticulars of  such  insufficiency  should  be  specified  in  the  state- 
ment  The  latter  part  of  the  foregoing  specification,  be- 
ginning with  the  words,  'in  this,  to  wit,  that  the  evidence  shows,' 
etc.,  is  only  a  repetition  in  anoth^  form  of  the  general  dec- 
laration of  the  insufficiency  of  the  evidence  to  jurtify  the  de- 
cision, and  is  in  no  respect  to  be  considered  a  specification  of 
.  any  particular  in  which  it  is  insufficient.  What  ^he  evidence 
shows'  is  but  an  argument  upon  the  result  to  be  deduced  from 
a  consideration  of  the  entire  evidence  in  the  case,  and  is  not 
the  specification  of  a  particular  in  which  it  is  insufficient.  Such 
specification  has  been  frequently  held  to  be  insufficient.**  ^^^ 
In  Wise  v.  Burton^***  the  findings  of  the  court  were  of  the 
most  general  character — ^namely,  that  the  plaintiffs  were,  at  a 
day  anterior  to  the  coifimencement  of  the  action,  owners,  and 
seised  in  fee  and  possessed  of  the  land  in  suit;  and  that  defend- 
ant had  wrongfully,  etc.,  ejected  them  from  such  possession. 
The  specifications  of  insufficiency  were  equally  general  and  were 
aimed  at  the  findings.  The  court  held,  however,  that,  inasmuch 
as  the  findings  were  general,  and  the  specifications  followed 
them,  the  latter  must  be  held  sufficient.  It  was  said  in  the 
above-mentioned  case  of  De  Molera  v.  Martin  that  this  case 

135  That  a  recital  in  a  specification  of  what  the  evidence  shows 
is  useless  and  of  no  value  to  help  out  a  specification  otherwise  de- 
fective, see,  also,  Spotts  v.  Hanley,  85  Cal.  155,  24  Pac.  738;  Adams 
V.  Helbing,  107  Cal.  298,  40  Pac.  422;  Kumle  v.  Grand  Lodge,  110 
Cal.  204,  42  Pac.  634;  Haight  v.  Tiyon,  112  Cal.  4,  44  Pac.  318; 
Baird  v.  Peall,  92  Cal.  235,  28  Pac.  285,  where  the  court  remarked 
that  "what  Hhe  evidence  shows'  should  not  be  argued  or  considered 
until  the  hearing  of  the  motion";  Zickler  v.  Deegan,  16  Mont.  198, 
40  Pac.  410, 

18C  73  Cal.  166,  14  Pac.  678.  FoUowing  Morris  v.  De  Cells,  61 
Cal.  60,  and  citing  De  Brutz  v.  Jessup,  54  Cal.  118,  the  latter  of 
which  cases  does  not  however,  support  the  court's  conclusion. 
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tnd  all  cases  of  like  tenor  and  effect  should  be  treated  as  over- 
ruled. 

The  case  of  Wise  v.  Burton  is  distinguishable  from  the  much 
later  case  of  Standard  Quicksilver  Co.  v.  Habishaw,**''  in  the 
^pect  that  any  defects  of  the  specifications  on  the  score  of 
pnerality  were  considered  to  be  cured  by  the  fact  that  the  state* 
ment  recited  that  it  contained  all  the  testimony  which  was  of- 
fered by  either  party,  and  admitted  in  the  case.  It  is  difficult 
to  see  wherein  such  a  recital  is  any  better  than  the  presumption 
to  the  same  effect,  so  often  declared  by  the  same  court  where 
nothing  appears  to  indicate  that  there  was  other  evidence. 

But  a  slight  change  or  difference  in  the  issues  or  character  of 
the  action  may  render  the  question  of  ownership  one  of  the 
linb  in  the  cliain  of  evidence  supporting  the  decision  and  not 
itself  the  whole  question  to  be  decided;  and  in  such  case,  the 
decision  from  which  the  last  quotation  is  made  above  would 
not  be  authoritative. 

The  distinction  between  an  improper  specification,  becauser 
too  broad,  and  one  which  was  proper  is  clearly  shown  in  Kelly 
^.  Mack,**®  an  action  brought  to  enforce  a  vendor's  lien,  where 
it  vas  held  that  the  specification,  ^'the  evidence  is  insufficient 
to  show  that  plaintiff  has  a  vendor's  lien  upon  the  land,''  failed 

1"  132  CaL  115,  64  Pae.  113. 

1S8  49  CaL  523.  See  McLennan  v.  Wilcox,  126  Cal.  51,  58  Pac. 
''05,  holding  that  a  finding  that  the  plaintiff  is  the  owner  and  en- 
titled to  the  posaeeeion  of  the  real  estate  described  in  the  complaint, 
w  not  lufficientlj  assailed  by  a  specification  in  the  notice  of  inten- 
tion to  move  for  a  new  trial  upon  the  minutes  of  the  court,  ''that 
tlte  eridenee  is  insufficient  to  justify  said  decision  that  plaintiff  is  the 
<>*»«,''  etc.,  without  specifying  any  particulars  in  which  it  was 
alleged  to  be  insufficient,  and  that  the  evidence  to  support  such  find- 

a 

log  could  not  be  examined  upon  appeal.  In  this  case  the  motion  in 
tbe lower  court  was  made  upon  the  minutes,  "the  court  said:  "The 
finding  ii  not  attacked  in  such  manner  as  to  enable  this  court  to 
review  it  The  notice  of  intention  shows  the  only  specification  to 
be  'that  the  eyidence  is  insufficient  to  justify  said  decision  that 
I^aintiif  is  the  owner  of  each  of  said  lots  or  either  of  them,  and  that 
pUintUf  is  entitled  to  the  possession  of  said  property  or  any  part 
thereof/  The  notice  of  motion  must  specify  the  particulars  in  which 
tbe  evidence  is  alleged  to  be  insufficient:  Code  Civ.  Proc,  §  659, 
ratd.  4.    Here  we  are  simply  told  that  the  evidence  is  insufficient 
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to  comply  with  the  statute,  for  the  reason  that  it  was  merely 
an  averment  in  effect  that  the  cause  of  action  as  set  forth  in 
the  complaint  was  not  sustained  by  tl^e  evidence.  In  the  same 
case^  it  was  held  that  a  specification  that  'the  evidence  is  insuf- 
ficient to  show  that  the  plaintiff  was  the  owner  of  the  land  at 
the  time  of  the  sale  was  a  sufficient  specification  of  the  particulars 
in  which  the  evidence  failed  to  support  the  decision,  since  owner- 
ship of  the  land  was  one  of  probative  facts  essential  to  entitle  the 
plaintiff  to  a  vendor's  lien.  It  would  appear  from  the  decision 
in  Edelbuttel  v.  Darrell  *^  to  be  insufficient  specification  to  at- 
tack each  finding  seriatim  without  further  explanation  than  a 
mere  reference  to  several  findings  by  number.  In  that  case, 
the  specifications  were  as  follows:  "First. — ^The  finding  of  tlie 
court  is  not  sustained  by  the  evidence,  and  it  is  contrary  there* 
to.  Second. — ^The  second  finding  is  not  sustained  by  the  evi- 
dence, and  it  is  contrary  thereto.  Third. — ^The  finding  is  not 
sustained  by  the  evidence,  and  is  contrary  thereto.*' 

Undoubtedly,  as  was  said  in  Leroy  v.  Eogers,^^  if  a  new 
trial  is  applied  for  on  the  ground  that  the  findings  of  fact  are 
against  .the  evidence,  the  moving  party  should   specify  in  his 

to  justify  the  decisian,  but  the  particulars  in  which  it  is  insufficient 
are  nat  pointed  out.  Therefore  we  cannot  examine  the  evidence:  De 
Molera  v.  Martin,  120  Cal.  544,  52  Pac.  825;  Kyle  v.  Craig,  125  Cal. 
107,  57Pac.  791." 

189  55  Cal.  277. 

140  30  Cal.  229,  89  Am.  Dec.  88.  To  same  effect,  Taylor  v.  Bell, 
128  Cal.  306,  60  Pac.  853.  In  the  second  case,  the  court  said:  *'In 
Ms  notice  of  intention  to  move  for  a  new  trial  the  plaintiff  stated 
as  one  of  the  grounds  the  insufficiency  of  the  evidence  to  justify  the 
findings  and  decision  of  the  court  In  the  statement  of  the  caae  the 
l)laintiff  specified  the  particulars  in  which  the  evidence  was  insuffi- 
cient, as  follows:  'The  court  erred  in  finding'  (and  then  repeats 
the  above  finding  2,  totidem  verbis),  'but,  on  the  contrary,  the 
court  should  have  found  that  the  plaintiff  was,  on  the  first  day  of 
June,  1894,  and  up  until  the  time  of  the  sale,  to  wit,  on  or  about  the 
first  day  of  December,  1895,  entitled  to  the  possession  of  the  said 
jiersonal  property;  that  the  said  plaintiff  has  a  good  and  valid  lien 
and  claim  against  the  said  personal  property  for  storage  that  was 
reasonably  worth  twenty-five  dollars  per  month  during  the  said 
period  from  June  1,  1894,  to  December  1,  1895.'  'The  court  erred 
in  finding'  (and  then  repeats  in  exact  language  the  above  finding  3 
of  the  court),  'but,  on  tho  contrary,  the  court  should  have  found 
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statement  each  particular  finding  of  fact  which,  in  his  opin- 
ion, is  against  the  evidence,  instead  of  stating  in  general  terms 
that  an  alleged  finding,  which  is  the  result  of  several  facts 
found  separately,  is  against  the  evidence.  It  often  occurs  that 
a  finding  covers  more  than  one  material  fact,  and  where  that  is 
the  case,  a  specification  pointed  merely  at  the  finding,  and  not 
connected  with  a  separate  specification  as  to  each  such  fact  so 
contained  in  the  finding  would  be  too  general.  Thus,  iu 
Anthony  v.  Jillson,**^  the  court  said :  "The  finding  designated 
as  '4'  contaiiied  three  specific  statements  of  fact;  and  this  be- 
ing the  case,  the  mere  designation  of  it  by  number,  as  not  sus- 
tained by  the  evidence,  was  not  sufiScient  as  a  specification.'* 
The  specifications  above  set  forth  in  the  case  of  Edelbuttel  v. 
Durrell,  are  defective  in  form  and  are  nothing  more  than  a 
challenge  of  the  correctness  of  the  court's  decision,  and  to  go 
through  the  findings  in  that  form  is  no  better  than  to  advance 
in  one  sentence  the  proposition  that  the  decision  is  not  sustained 
by  the  evidence.  Among  the  findings  in  a  case,  however,  there 
are  usually  some  subsidiary  to  others — ^that  is  to  say,  findings 
of  probative  facts  upon  which  rest  more  general  findings,  that 
is  to  say,  findings  of  ultimate  facts.  In  such  case,  there  would 
seem  to  be  no  other  course  to  pursue  than  to  attack  the  specific 

that  on  or  about  December  1,  1895,  the  said  defendant  wiUfuUy, 
malieionsly,  and  nnlawfnlly,  broke  into  the  warehouse  of  this  plain- 
tiff, and  did  forcibly  and  nnlawfnlly  take  posseBsion  of  and  carry 
away,  eonvert  and  dispose  of  to  the  defendant's  use  all  of  the  per- 
ffonal  property  described  in  plaintiff's  complaint.'  The  other  speci- 
fications relate  to  the  findings  in  a  similar  manner.  These  speciflcap 
tiona  fail  to  comply  with  the  requirement  of  section  659  of  the  Code 
of  Civil  Procedure,  that  the  statement  shall  specify  the  'pcurticulars' 
in  whieh  the  evidence  is  alleged  to  be  insufficient;  and  in  the  Ian- 
gnage  of  that  section  the  statement  was  not  entitled  to  be  consid- 
ered by  the  court  at  the  hearing  of  the  motion.  What  'the  court 
should  haye  found'  is  only  another  mode  of  stating  what  'the  evi- 
dence ahowB*  a  form  of  specification  which  has  been  repeatedly 
held  to  be  insufficient.  8uch  specification  is  in  effect  only  a  state- 
ment that  upon  all  the  evidence  the  court  riionld  have  come  to  a 
different  conclusion,  and  is  a  mere  repetition  of  what  was  previously 
stated  in  the  notice  of  intention  to  move  for  a  new  trial." 

141  83  CaL  296,  299,  23  Pac.  419.    See,  also,  Parker  v.  Beay,  76 
CaL  103,  105,  18  Pac.  124. 
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fact  asserted  in  the  8ub8idiary  finding.  It  may  be  done  bj 
pointing  out  the  fact,  however,  which  is  the  more  convenient 
and  safer  practice  than  a  mere  reference  to  the  number  of  tiie 
finding  which  declares  it  to  be  a  fact  in  the  case. 

On  the  other  hand^  care  must  be  taken  not  to  specify  mere 
matters  of  evidence.  The  distinction  to  be  observed  herein 
is  happily  shown  in  an  opinion  by  Temple,  3,,  in  Blake 
V,  National  Life  Ins.  Co.,^^  as  follows:  ''A  preliminary 
objection  is  made  on  the  part  of  respondent  that  in  de- 
fendant's motion  for  a  new  trial,  there  is  'no  sufficient 
specification  of  the  particulars  in  which  the  evidence  is 
alleged  to  be  insufficient.*  The  trial  was  by  jury,  which  rendered 
a  general  verdict  for  plaintiff.  It  is  said  the  jury  must  have 
found  that  defendant  waived  the  payment  and  extended  the 
time.  This,  it  is  contended,  involved  two  propositions :  author- 
ity on  the  part  of  the  agent  to  waive  the  conditions,  and  the 
fact  of  waiver.  But  the  verdict  involved  no  finding  in  regard 
to  the  agent,  but  simply  that  the  condition  was  waived  by  the 
corporation.  The  facts  in  regard  to  the  agent  are  merely  pro- 
bative, showing  through  what  means  the  defendant  made  the 
alleged  waiver.    The  specifications  are  sufficieni'' 

Since  a  recital  of  what  the  evidence  "shows'*  is  superfluous, 
the  query  naturally  arises.  How  is  one  to  frame  a  specification, 
where  there  is  some  evidence  tending  to  establish  a  material 
fact,  but  it  is  either  considered  insufficient  to  justify  the  find- 
ing or  it  is  so  slight  in  comparison  with  overwhelming  evidence 
the  other  way  ajs  to  warrant  a  contention  that  there  is  no  sub« 
stantial  confiict.  This  is  the  most  difficult  phase  of  the  whole 
subject,  for  we  have  seen  that  where  there  is  no  evidence,  it  Is 
sufficient  to  simply  say  so.  Many  forms  have  been  employed, 
some  criticised  and  held  insufficient;  others  sanctioned  and  ap- 
proved. Several  further  specifications  which  have  been  held 
by  the  supreme  court  to  be  sufficient  as  against  objection  will 
be  given,  from  which  it  is  believed  a  sufficient  suggestion  will  be 
found  to  meet  any  condition  likely  to  arise  in  practice,  especially 
when  joined  to  and  considered  in  connection  with  illustrations 
which  have  preceded.  Where,  in  an  action  of  ejectment,  the 
movant  assailed  the  evidence  in  support  of  the  plaintiflE's  owner- 

142  123  Cal.  470,  56  Pac.  101. 
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dnp  (or  title),  that  being,  of  course,  the  main  issue,  he  spec- 
ified that  "the  evidence  is  insufficient  to  justify  the  decision  in 
this,  that  the  complaint  alleges  that  the  plaintiiBf  is  owner  in 
fee,  while  the  evidence  only  shows  that  plaintiff  had  a  con- 
tract to  purchase  the  premises  described  in  the  complaint/'  It 
was  held  sufficient.**®  This  case  contains  a  suggestion  which 
should  profit  those  who  follow  it  up. 

The  serious  difficulties  herein  are  apt  to  arise  in  connection 
with  the  use  of  such  words  as  "owner/'  The  assertion,  whether 
in  a  pleading  or  finding,  or  otherwise,  that  one  is  the  "owner* 
of  property  is  the  assertion  of  a  conclusion  of  law,  or  the  as- 
sertion of  a  conclusion  of  mixed  law  and  fact,  or  of  an  ultimate 
or  probative  fact,  according  to  the  context. 

There  are  numerous  inconsistencies  in  the  decisions  which  it 
would  be  both  useless  or  difficult  to  harmonize.  In  a  case 
where  damages  were  sought  for  personal  injuries,  alleged  to  have 
been  caused  to  the  plaintiff  through  the  negligence  of  an  em- 
ployee of  the  defendant  in  pushing  him  from  one  of  its  en- 
gines, the  defendant  specified  that  "the  evidence  was  insufficient 
to  show  that  the  plaintiff  was,  by  any  servant  or  employee  of 
the  defendant  negligently  or  carelessly  pushed,  shoved,  forced 
or  driven  from  said  engine.  On  the  contrary''— and  here  pro- 
ceeded to  state  what  the  evidence  established.  As  has  been 
shown,  upon  repeated  decisions  of  the  same  court,  the  part  af- 
ter the  first  sentence  was  superfluous.  And  upon  the  same  au- 
thority, the  first  sentence  was  a  mere  challenge  of  the  general 
verdict  of  the  jury  upon  the  whole  issue.  And  yet  the  court 
approved  the  specification,  saying:  "It  would  be  difficult  to 
state  in  more  specific  terms  the  particular  points  of  insufficiency 
on  which  the  moving  party  proposed  to  rely  in  its  proceeding 
for  a  new  trial."****  And  indeed  it  would  be  difficult  to  do 
so,  and  the  decision  was  correct  barring  the  multifariousness 
of  the  specification, 

148  Abbey  Homestead  Assn.  v.  WiUard,  48  Cal.  614,  617. 

144  Harnett  v.  Central  Pac.  R.  R.  Co.,  78  Cal.  31,  20  Fac.  154, 
Compare  with  De  Molera  v.  Martin,  120  CaL  544,  547,  52  Fac.  825. 
Harnett  v.  R.  R.  Co.,  was  cited  with  approval  in  Patten  v.  Hyde,  23 
Mont.  23,  57  Pac  407,  with  other  cases  decided  subsequently  to  it 
in  Montana. 
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None  of  the  80-called  rules  declared  by  the  courts  are  testa 
for  all  cases.  If  often  happens  that  pleadings  and  findings  are 
no  more  than  assertions  of  probative  facts;  and  it  sometimes 
happens  that  they  cannot  be  any  different  When  such  is  the 
case^  these  may  be  followed  seriatim  and  in  haec  verba;  but 
each  should  be  assailed  by  a  separate  specification,  and  not  in 
one  as  in  the  illustration  just  given.  That  case  would  only  re* 
quire,  under  pleadings  and  findings  such  as  just  described,  that 
the  disjunctive  be  used  between  all  the  elements  which  might 
by  any  possibility  enter  into  a  cause  of  action  or  defense  and 
give  or  defeat  a  right  of  recovery.  But  a  moment's  refiection 
will  disclose  absurdities  to  which  accepting  and  following  that 
decision  as  a  precedent  would  lead.  A  single  specification  would 
do  for  the  most  complicated  case,  with  the  free  use  of  commas 
and  of  one  little  disjunctive  word. 

In  Strasburger  v.  Beecher,***  the  specifications  were  all  in 
a  single  paragraph  and  in  a  single  sentence,  the  clauses  of  which 
were  separated  by  semicolons,  the  conjunction  "and"  being  used 
to  connect  them,  and  the  specifications  were  held  sufficient ;  but 
each  clause  directed  a  charge  of  insufficiency  at  a  separate  ma- 
terial probative  fact.  The  approved  specifications  in  this  case 
are  instructive  on  a  point  which  often  puzzles  the  practitioner 
who  thinks  that  his  evidence  establishes  a  fact,  and  the  court 
has  made  a  finding  against  him.  The  first  impulse,  and  one 
that  is  very  natural,  is  toward  specifying  that  the  fact  found, 
mentioning  it,  is  against  or  contrary  to  the  evidence,  and  then 
proceed  to  state  what  the  evidence  "shows"  or  "establishes."  But 
this  we  have  seen  to  be  useless  and  superfluous.  In  the  case 
just  mentioned,  the  plaintiff  was  movant  and  appellant.  The 
action  was  between  rival  claimants  to  mining  property.  The 
defendant  alleged  forfeiture  of  rights  by  plaintifiE  for  failure 
tp  perform  the  conditions  required  by  the  federal  laws  to  en- 
title plaintiff  to  a  patent.  The  burden  of  proof  being  on  plain- 
tiff who  introduced  considerable  evidence  at  the  trial  and  the 
finding  being  against  him,  the  question  as  to  the  sufficiency  of 
this  evidence  was  squarely  before  the  court  at  the  hearing  of 
the  motion.    But  what  his  evidence  was,  and  what  it  showed 

145  20  Mont.  143,  145,  49  Pac.  740. 
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or  proved,  was  matter  for  argument,  and  had  no  place 
in  the  specifications.  The  approved  specifications  were 
as  follows:  "The  evidence  was  insufficient  to  prove, 
and  the  defendant  did  not  allege  nor  prove  in  any 
manner,  that  less  than  one  hundred  dollars^  worth  of 
labor  had  been  performed  and  improvements  made  during 
each  and  every  year  upon  Lake  Superior  mining  claim,  from 
the  time  of  the  location  thereof,  in  the  year  1882,  to  the  time 
of  the  commencement  of  this  action  by  the  plaintiffs,  their 
grantors  and  predecessors  in  interest,  or  any  of  them ;  and  the 
evidence  was  insufficient  to  prove,  and  the  defendant  did  not 
allege  nor  show,  any  failure  on  the  part  of  the  plaintiffs,  or  any 
of  them,  or  their  grantors  or  predecessors  in  interest  or  either 
of  them,  to  comply  with  the  conditions  that  one  hundred  dol- 
lars* worth  of  labor  should  be  performed  and  improvements 
made  during  each  year  upon  Lake  Superior  claim,'*  etc. 

And  it  may  be  generally  stated  that  it  makes  no  difference, 
either  as  to  the  form  or  substance  of  a  specification,  whether 
the  party  stand  in  court  for  an  affirmative  proposition  which 
he  believes  he  has  supported  by  evidence,  and  the  finding  has 
been  against  him,  or  against  such  proposition  with  a  like  ad- 
verse finding.  In  either  case,  he  selects  the  material  fact  or 
facts  which  have  been  found  against  him  and  specifies  the  find- 
ing or  verdict  npon  it  or  them  not  to  be  supported  by  any  or 
by  sufficient  evidence. 

But  there  is  this  difference  between  the  position  of  a  losini:^ 
party  who  stood  for  an  afiirmative  proposition  and  one  holding 
the  negative  of  that  proposition  on  the  record.  The  former 
must  specify  insufficiency  as  to  every  material  fact  found  against 
him,  and  make  good  as  to  all,  while,  if  the  latter  correctly  spec- 
ifies* only  one  and  makes  good  on  that,  he  prevails,  regardless 
of  the  merits  of  the  verdict  or  decision  on  the  others. 

A  disposition  to  be  less  exacting  and  critical  with  respect  to 
specifications  of  insufficiency  is  indicated  by  the  effect  no  less 
than  the  spirit  of  later  decisions*  In  an  opinion  by  Justice 
Temple  in  American  Type  etc  Co.  v.  Packer  ^^  there  is  some- 
thing stronger  than  an  intimation  that  the  matter  should. not 

146  130  Cal.  459,  62  Pae.  744. 
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be  dealt  with  as  purely  a  question  of  law  concurrently  by  tlio 
trial  and  appellate  courts  but  that  something  should  be  de« 
ferred  to  the  action  of  the  former.    In  other  words,  that  where 
the  specification  has  been  treated  as  sufficient,  and  acted  upon 
by  the  trial  court,  and  not  disregarded,  its  action  must  be  pal- 
pably erroneous  to  warrant  the  supreme  court  in  refusing  to 
examine  the  point     Speaking  to  an  objection  to  the  specifica- 
tion in  that  case,  the  learned  justice  said:  ^'The  requirement 
of  the  statute  is  for  the  benefit  of  the  opposing  party  and  to 
abbreviate  the  statement.    If  the  specification  is  sufficient  to 
enable  the  opposing  counsel  to  determine  what  evidence  shouM 
be  put  in  the  statement,  and  the  judge  to  strike  out  redundant 
end  useless  matter,  it  is  enough.    The  statute  in  this  matter  i^ 
not  primarily  for  this  court,  but   for  the  trial    court.     Tliat 
court  should  not  hear  the  motion  unless  the  statement  contains 
such  specifications.    Upon  that  subject,  the  trial  judge,  who 
tried  the  case,  has  a  decided  advantage  over  this  court  in  deter- 
mining whether  the  specifications  are  sufficient.     In  many  of 
the  cases  the  specification  seems  to  have  been  regarded  as  a 
pleading — as  a  sort  of  complaint  in  error — where  all  the  intend- 
ments are  against  the  pleader,  and  the  moving  party  is  not  even 
allowed  the  benefit  of  the  rule  that  errors  shall  be  disregarded 
if  we  can  see  that  injury  has  not  been  done.     Plainly,  this  is 
not  correct.     It  is  in  the  nature  of  a  notice,  the  sufficiency  of 
which  should  be  tested  by  inquiring  whether  the  opposite  party 
is  injured  by  the  defect.    It  is  not  even  to  be  regarded  with 
the  strictness  with  which  an  error  of  the  court  must  be.    If 
error  at  all,  it  is  committed  by  a  party  and  in  a  matter  in  which 
great  liberality  should  be  exercised  by  courts.    Whenever  there 
is  a  reasonably  successful  effort  to  state  'the  particulars,'  and 
they  are  such  as  may  have  been  sufficient  to  inform  the  oppos- 
ing counsel  and  the  court  of  the  grounds,  and  the  trial  court 
has  entertained  and  passed  upon  the  motion,  in  my  opinion,  this 
court  ought  not  to  refuse  to  consider  the  case  appealed,  and  es- 
pecially where,  as  in  this  case,  the  transcript  shows  that  all  the 
evidence  has  been  brought  up.^'    This  decision  cannot,  however, 
stand  the  test  of  logical  attack.    The  question  of  what  is  a 
sufficient  specification  is  not  a  question  of  discretion,  but  is 
a  legal  question,  just  like  the  question  of  what  constitutes  legal 
notice,  which  the  specification  is  intended  to  be,  as  often  de- 
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cided  by  the  same  court.  To  say  that  a  party  can  be  in  this 
way  deprived  of  the  notice  which^  the  statute  declares^  he  shall 
have,  if  carried  to  its  logical  end,  would  deprive  him  of  any 
notice  at  all.  Of  course,  the  necessity  for  specifications  of 
«ome  proper  kind  cannot  be  dispensed  with  by  tiie  appellate, 
any  more  than  by  the  trial,  court.  And  a  decision  was  rendered 
in  a  still  later  case,^^''^  which  evinces  an  intention  on  the  part 
of  the  court  to  carry  out  in  pmctice  the  liberal  declarations  of 
the  court  in  the  case  last  cited.  The  decision,  if  to  be  regarded 
Uh  a  binding  precedent,  will  constitute  something  of  an  innova- 
tion. The  appeal  waa  from  an  order  denying  a  new  trial,  in 
an  action  to  quiet  title*  The  findings  objected  to  were  of  a 
most  general  character,  affirming  and  negativing  ownership  by 
the  respective  parties.  The  specifications  merely  challenged  the 
findings  as  unsupported  by  the  evidence.  The  court  held  them 
sufficient,  reasoning  thus:  "The  purpose  of  the  statute  in  re- 
quiring such  specifications  is,  as  has  been  frequently  said,  that 
the  opposing  party  may  propose  amendments  to  the  statement, 
and  thus  cause  it  to  contain  all  the  evidence  in  support  of  the 
decision  which  he  may  deem  pertinent  or  relevant  thereto;  but 
where,  as  in  the  present  case,  the  statement  recites  that  it  ^con- 
tains all  the  testimony  which  was  offered  by  either  party  and 
admitted  in  the  case,*  the  respondent  has  no  ground  for  saying 
that,  if  the  particulars  had  been  more  specifically  pointed  out, 
he  might  have  caused  it  to  appear  that  there  was  additional  evi- 
dence in  support  of  the  decision.  The  object  of  requiring  any 
specification  is  to  give  notice  to  the  opposing  party  of  the 
grounds  relied  on  for  setting  aside  the  decision ;  but  if,  under 
the  notice  which  is  given,  the  respondent  has  accomplished  all 
which  could  have  been  accomplished  under  any  notice,  he  is 
not  in  a  position  to  object  to  any  defect  in  the  notice/^  It  is 
impossible  to  reconcile  these  decisions  with  what  otherwise  ap- 
pears to  be  well  settled  by  prior  decisions  of  the  same  court. 

147  Standard  Quicksilver  Co.  v.  Habishaw,  132  Cal.  115,  124,  64 
Pac.  113.  In  Bledsoe  v.  Decrow,  132  Cal.  312,  316,  64  Pac.  397,  the 
fact  that  the  specification  appeared  to  have  had  the  effect  of 
getting  aU  the  evidence  into  the  statement  was  mentioned,  though 
the  specification  should  have  been  held  sufficient  without  such  ex* 
traneoufl  aid* 
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It  has  been  often  held  that  the  trial  judge  has  no  discretion 
under  the  code,  but  must  disregard  a  statement  which  omits 
sufficient  specifications  of  particulars.  Under  this  decision, 
the  "particulars'^  mentioned  in  the  code  are,  or  may,  by  the 
parties,  or  the  trial  judge,  made  to  be,  a  mere  synonym  for  the 
findings.  The  last-mentioned  decision  permits  the  trial  judge 
to  do  just  what  has  so  often  been  decided  he  cannot  do — ^namely, 
relieve  the  movant  of  the  duty  and  task  of  making  specifications, 
by  merely  inserting  in  the  statement  words  expressing  what 
many  prior  decisions  have  declared  to  be  a  legal  presumption. 
The  latter  decision  makes  the  task  of  the  party  proposing  the 
statement  an  idle  and  purposeless  formality,  and  the  court 
might  just  as  well  have  said  the  code  requirement  was  a  mis- 
print or  no  longer  operative.  If  the  movant  may  merely  fol- 
low the  findings,  it  is  wholly  immaterial  by  what  form  of  lan- 
guage he  does  it.  He  may  say  that  "findings  1,  2,  3,^'  etc., 
are  not  supported,  or  that  "none  of  the  findings  are  supported'* 
by  the  evidence,  which  is  the  equivalent  of  saying  that  the  de- 
cision is  not  supported.  It  is  impossible  to  see  any  justifica- 
tion  for  this  decision  in  the  fact  that  the  statement  gives  tes- 
timony for  itself,  that  it  "contains  all  the  testimony  which 
was  offered  by  either  party  and  admitted  in  the  case.''  The 
statement  is  not  a  product  of  the  opposition  to  the  motion,  and 
it  is  obviously  unfair  to  him  to  permit  the  movant  to  veil  his 
attack  upon  the  decision  by  merely  "stuffing"  the  statement 
with  all  the  evidence  in  the  case.  To  prevent  this  is  the  ex- 
pressed purpose  of  the  code  provision  on  the  subject.^^®  As 
previously  stated  in  this  section,  it  often  happens  that  the  scope 
of  a  finding  may  be  so  narrow  as  to  warrant  ^hat  which  it  con- 
tains being  covered  by  a  single  specification,  but  it  is  much 
oftener  otherwise;  and  it  is  submitted  that  to  accept  the  doc- 
trine of  the  latter  of  the  last  two  mentioned  cases  as  a  settled 
rule  of  practice  would  effect  a  nullification  of  the  code  provi- 
sion, or  at  least  a  radical  infringement  of  its  spirit  and  pur- 
pose. 

148  SeA  Cal.  Code  Civ.  Proc,  t  659,  snbd.  3,  requiring  specifications 
and  striking  ont  of  mperflons  matter  in  statements;  also  section 
650  containing  the  same  requirement  as  to  redundant  matter  in  bill 
of  exception. 
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The  same  rule  applies  in  equity  cases  as  in  others.  If  special 
issues^  or  even  all  the  issues,  be  submitted  to  a  jury,  their  ver- 
dict may  be  ignored.  Even  if  the  court  adopt  the  verdict  in 
toto  and  no  issues  remain  to  be  disposed  of  by  the  courc, 
the  decision  is  by  the  court  and  the  facts  essential  to  be  found 
are  those  of  the  court,  either  express  or  implied.  In  Gum- 
mings  V.  Ross**®  the  court  said:  "The  setting  aside  of  the 
judgment  upon  the  verdict  in  an  equity  case,  which  judgment 
had  been  inadvertently  entered  by  tiie  clerk,  without  ju- 
dicial sanction,  and  when  the  other  issues  of  fact  remained 
yet  to  be  determined  by  the  court,  and  the  trial  of  those  issues 
upon  the  evidence  introduced,  the  adoption  of  the  advisory 
verdict  and  finding  thereon,  and  the  other  issues,  was  proper, 
and  as  no  error  appears  in  the  records,  we  advise  that  the 
judgment  and  order  be  affirmed.^' 

It  is  not  only  important  to  know  what  is  a  sufficient  speci- 
fication to  obtain  a  re-examination  as  to  a  fact  passed  upon,  but 
it  is  also  important  tp  know  the  scope  of  specifications  when 
presented.  Herein  it  is  better  to  err  in  the  direction  of  too 
many  than  too  few.  An  illustration  of  a  refusal  of  the  court 
to  review  the  evidence  for  lack  of  a  specification  covering  the 
particular  point  is  found  in  Williams  v.  Dennison,*^^  where 
the  point  of  attack  was  insufficiency  of  evidence  to  sustain 
fraud  set  up  by  plaintiff  in  answer  to  the  plea  of  the  statute 
of  limitations,  and  the  only  specification  was  as  to  the  non- 
payment of  any  money  within  two  years. 

In  some  cases  counsel  have  fallen  into  the  error  of  so  com- 
mingling with  what  they  intended  as  a  specification  of  iu- 
sufficiency  such  positive  criticism  of  the  finding  as  "error  in 
law'*  as  rendered  the  specification  wholly  insufficient  for  their 
purpose.    The  case  of  Bardwell   v.  Anderson***  fairly  illu8- 

14»  90  CaL  6S,  71,  27  Pac.  62. 

150  94  Gal.  540,  543,  29  Pac.  946.  Bee,  also,  Bauer  v.  Pay,  128 
Cal.  523,  61  Pac.  90,  where  a  movant  plaintiff  failed  to  insert  Bpeci- 
iSeations  covering  aiBrmative  defenses,  and  as  a  consequence  the 
mpreme  court  refused  to  investigate  as  to  sufficiency  or  insufficiency. 

151  18  Mont,  528,  46  Pac.  443.  See,  also,  Smith  v.  Christian,  47 
CaL  18;  Heilbron  v.  Kings  Biver  Ditch  Co.,  76  Cal.  11,  17  Pac.  933; 
Nichols  V.  Jones,  14  Colo.  61,  23  Pac.  89;  Cunnington  v,  Scjott,  4 
IJUh,  446,  11  Pac.  578. 
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trates;  and  the  court  in  the  same  case  clearly  expresses,  what 
is  here  meant.  One  of  the  so-called  specifications  was  in  these 
words:  "The  court  erred  in  finding  that  F.  M.  Morgan  was 
in  any  way  incapacitated  from  making  a  contract  with  H.  A. 
Anderson,  the  contractor,  to  furnish  the  materials  described  in 
plaintiff's  complaint  to  the  Collins  and  Lepley  building,  by 
.reason  of  any  relation  existing  between  him  and  Collins  and 
Lepley,  the  defendants;  and  the  evidence  herein  fails  wholly 
to  sustain  the  finding  of  the  court  in  this  particular."  Of 
this  the  court  said:  "This  purports  to  be  a  specification  of  an 
error  of  law.  It  is  not  an  error  of  law  at  all.  The  petitioner  is 
complaining  that  the  court  found  that  which  he  stated  the  evi* 
dence  wholly  fails  to  sustain.  In  so  finding,  if  there  is  any  cause 
for  complaint,  it  is  not  that  there  was  any  error  of  law,  but, 
on  the  other  hand,  it  would  be  that  evidence  did  not  sustain 
the  finding."  After,  citing  code  provisions  and  authorities, 
the  court  proceeded  to  say:  "Applying  these  principles  to  the 
specification  before  us,  we  find  that  it  is  wholly  insufiicient 
as  a  specification  of  an  error  of  law,  because  it  does  not  de- 
scribe in  any  way  an  error  of  law.  If  the  court  were  in- 
clined to  take  a  loose  view  of  the  subject,  and  say  that,  while 
the  counsel  has  pretended  to  specify  an  error  of  law,  we  will  still 
consider  his  language  as  a  specification  of  insuflSclency  of  the 
evidence,  even  then  the  specification  would  be  wholly  bad,  for 
the  reason  that  it  simply  states,  ^The  evidence  herein  fails 
wholly  to  sustain  the  finding  of  the  court  in  this  particular,' 

This  would  be  bad  even  as  a  specification  of  insufficiency.'* 
And    in   Smith    v.   Christian/'^  where  there   was  a   similar 

abortive  attempt  at  specification,  the  court  said:  "These 
specifications  cannot  be  considered  to  be  specifications  of  the 
particulars  in  which  the  evidence  was  insufiicient,  because  they 
are  not  stated  to  be  such;  on  the  contrary,  they  are  expressly 
set  forth  as  being  errors  of  law — ^particulars  in  which  the 
court  erred.'  But  it  is  clear  that  the  matters  thus  set  forth 
do  not  constitute  errors  of  law.  It  is  not  an  error  of  law 
that  the  evidence  is  insufficient  to  justify  a  particular  finding 
of  fact.     If  the  finding  had  been  by  a  jury  impaneled  in  the 

162  47  Cal.  18.    To  same  effect  Kumle  v.  Grand  Lodge,  A.  O.  U.  W., 
110  Cal.  204,  42  Pac.  634. 
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cause,  probably  no  one  would  pretend  that  the  finding  could  be 
assailed  ss  being  an  error  of  law.  We  are  not  aware  of  any 
distinction  made  by  the  statute  in  this  respect  between  the 
verdict  of  a  jury  and  the  finding  of  the  court  sitting  as  a 
jury.'* 

The  failure  to  distinguish  between  insufficiency  of  evidence 
and  the  objection  that  the  verdict  or  other  decision  is  ^^against 
law''  has  sometimes  led  to  failure  in  proper  specification.  But 
where  the  specifications  in  a  bill  of  exceptions  used  on  a  mo- 
tion for  new  trial  include  a  double  statement  that  the  evidence! 
is  insnfficient  to  justify  the  decision,  and  that  the  decision  is 
against  law  in  the  particulars  specified,  the  ambiguity  is  re- 
moved where  the  particulars  stated  show  that  the  objection 
is  to  the  insufficiency  of  the  evidence.^** 

§  435.     SoAcfieiLcy  of  specifications — Erron. 

It  is  proper  again  to  call  attention  to  the  difference,  as 
regards  specifications  of  errors,  between  statements  and  bills  of 
exceptions.**^  Such  separate  specification  is  required  in  the 
former  but  not  in  the  latter.***  But  while  nqt  required  in 
bills  of  exceptions,  yet  their  insertion  facilitates  the  review 
whether  on  motion  for  a  new  trial,  or  on  appeal,  and  is  recom- 
mended. The  necessity  for  such  specification  in  the  statement 
has  been  fully  explained.***  It  only  remains  to  consider  their 
form  and  sufficiency.  "When  the  notice  designates,  as  the 
ground  of  the  motion  errors  in  law  occurring  at  the  trial, 
and  excepted  to  by  the  moving  party,  the  statement  shall 
specify    the    particular    errors    upon   which    the    party    will 

158  Combination  Land  Go.  v.  Morgan,  95  CaL  548,  30  Pae.  1102. 

154  See  ante^  ff  423,  4.33.  Specifications  no  longer  required  in 
Kerth  Dakota:  Farmers'  etc.  Bank  v.  Davis,  8  N.  Dak.  83,  76  N. 
W.  998.  See  under  former  rule,  Thompson  v.  Cunningham,  6  N. 
Dak.  426,  71  N.  W.  128. 

155  Hagman  v.  Williams,  88  Cal.  146,  25  Pac  1111;  Beay  v. 
Butler,  69  Cal.  572,  11  Pac.  463;  Shadburne  v.  Daly,  76  CaL  353,  18 
Pac.  403;  SneU  v.  Payne,  115  Cal.  218,  46  Pac.  1069;  Smith  t.  Smith, 
119  CaL  183,  48  Pac.  730,  51  Pac.  183;  Ackley  v.  Fishbeck,  124  CaL 
409,  57  Pac.  207;  Harper  v.  Gordon,  128  CaL  489,  61  Pac.  84. 

156  See  ante,  H  423,  433j  Boberts  v.  Webster,  25  Nev.  94,  57 
Pac.  180,  58  Pac.  411. 
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rely/*'*''    The  "particular  errors'*  must  be  specified  in  the 
statementy  the  general  ground  having  been  stated  in  the  notice. 
Or,  as  judicially  expressed^  the  statement  "must  particularly 
designate  the  errors  relied  on/*  **®    The  specification  of  errors 
is  a  very  simple  matter  when  compared  to  that  of  insufficiency 
of  evidence.    The  party  simply  states  that  the  court  erred  In 
this,  that,  or  the  other  ruling,  briefly  designating  it    It  is 
useless  to  designate  any  errors  which  have  not  been  excepted 
to  or  which  are  not  legally  deemed  to  have  been  excepted  to.^^ 
The  record  of  the  errors  relied  on  will  appear  scattered  through 
the  statement;  and  it  is  a  convenient  and  commendable  prac* 
tice  to  go  through  the  statement  before  preparing  the  specifi- 
cations and  number  such  exceptions  as  were  expressly  reserved 
or  saved  by  legal  presumption  and  are  relied  upon  consecu« 
tively.    This  being  done  the  specification,  though  shortened, 
yet  is  better  in  every  respect.    It  may  be  in  this  form :  "1.  The 
court  erred  in  admitting  in  evidence     the    deed  from  John 
Brown  to  plaintiff  (exception  1).    2.  The  court  erred  in  giv- 
ing instruction  numbered  1  to  the  jury  (exception  2)"  etc. 
This   method   will   save  much   repetition  and   circumlocution 
both  in  the  statement, and  in  briefs  subsequently  prepared  on 
appeal.    The  particular  point  to  be  developed  by  argument  is 
in  the  body  of  the  statement,  the  essentials  of  which  are  shown 
under  the  various  kinds  of  error  upon  which  the  motion  may 
be  based,  elsewhere  discussed.*®^ 

Objections  made  at  the  time  an  exception  is  taken    need 
not  be  repeated  in  the  specification.^^^    There  must  be  enough 

167  Cal.  Code  Ciy.  Proe.,  f  659,  sabd.  8. 

158  Caldwell  v.  Greely,  5  Nev.  258;  MeWilliams  v.  Hertchman, 
5  Ne%-.  263;  People  v.  Central  Pac  B.  Co.,  43  Cal.  398;  Leonard  v. 
Shaw,  114  CaL  69,  Baymond  v.  Thezton,  7  Mont.  299,  17  Pac.  258. 
The  statement  should  point  out  in  an  "inteUigent  manner ''  the 
specific  errors  relied  on:  Pinney  y.  Herahfield,  1  Mint*  367. 

169  See  ante,  S  432;  poet,  f  671. 

160  For  error  during  impanelment  of  jory,  chapter  14;  for  error 
in  admitting  and  refusing  to  admit  evidence^  chapter  16;  for  error 
in  giving  and  refusing  instructions,  chapter  16;  for  error  in  grants 
ing  or  denying  motion  for  nonsuit,  chapter  17. 

161  State  y.  Noland,  111  Mo.  473,  19  S.  W.  715.  In  some  states 
the  specification  is  required  to  go  somewhat  into  details.    Thus  in 
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to  fix  attention  of  the  court  and  opposite  party-  upon  the 
point  intended  to  be  made.  And  it  was  held  that  a  specification 
of  errors  in  a  statement  on  motion  for  a  new  trial  that  they 
are  '^pointed  out  and  designated  in  the  foregoing  transcript 
by  exceptions  Nos.  1,  2,  3,  etc.,  to  25,  and  that  the  court  erred 
in  each  of  its  said  rulings''  was  not  such  a  specification  of  par- 
ticular errors  as  the  statute  requires,  and  was  especially  de- 
fective where  it  appeared  that  the  exceptions  were  not  num-' 
bered  in  the  transcript.*?* 

The  form  of  exception  to  written  instructions  is  very  simpler 
The  specification  need  not  be  any  more  elaborate  than  the 
exception.  Each  instruction  the  giving  or  refusal  to  give 
which  is  relied  upon  as  error  should,  however,  be  in  some  way 
differt^ntiated  from  all  others  so  objected  to  in  the  specifi- 
cations as  in  the  body  of  the  statement.*^« 

§  436.    Exceptions  before  referee — ^How  shown. 

As  to  the  proper  procedure  as  a  foundation  for  the  corree- 
tion  of  error  where  exceptions  are  taken  before  a  referee,  mucli 
will  depend  upon  the  character  or  scope  of  the  reference.  The 
California  Code  of  Civil  Procedure  contains  several  provisions 
in  relation  to  references  and  referees.*®* 

The  provisions  of  the  Practice  Act*^  were  substantially 
different  from  those  of  the  code;  and  as  a  consequence,  num- 
erous early  decisions  (a  consideration  of  which  is  considered 

Georgia  a  groand  of  a  motion  for  a  new  trial,  merely  alleging  that 
''the  eonrt  erred  in  causing  to  be  withheld  from  the  jury"  certain 
documentary  evidence,  without  indicating  that  it  was  ''illegally 
withheld  from  the  jury  against  the  demand  of  the  applicant,"  was 
held  not  to  contain  a  sufficient  assignment  of  error:  Powder  v. 
Walker,  107  Ga.  753,  33  S.  E.  690.  See,  also,  Baker  v.  State,  97  Ga. 
351,  23  8.  £.  830.  To  same  effect,  Sheffield  v.  State,  97  Ga.  426,  24 
&  E.  143. 

162  Hall  ▼.  SuBBkind,  120  Cal.  559,  53  Pae.  46. 

108  See  ante^  I  330.  A  study  and  comparison  of  Mariana  ▼. 
Dougherty,  46  Cat  27,  and  Benjamin  v.  Stewart,  61  Cal.  605,  will 
prove  instructive  on  questions  of  specifications  of  errors  in  damage 
eases:  See  Livermore  v.  Stine,  43  Cal.  274. 

164  ^  638,  639,  644,  670. 

166  S  187. 
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unnecessary)  were  antiquated  by  the  adoption  of  the  code. 
One  or  two  decisions  subsequent  to  the  new  procedure  have 
been  criticised  or  rather  shown  to  have  been  misleading,  for 
the  reason  that  the  charge  was  not  noted.^®* 

The  term  "report*'  used  in  the  Practice  Act  sometimes  meant 
a  finding  and  in  other  instances  had  a  difEerent  meaning,  de- 
pending upon  the  nature  and  6Cope  of  the  reference.  Thu 
various  kinds  of  reference  are  separately  specified  in  the 
code.*^^  The  finding  of  a  referee  upon  the  whole  issue 
must  stand  as  the  finding  of  the  court,  and  judgment  may  be 
entered  thereon.*^  This  must  be  the  finding  referred  to  in 
the  third  subdivision  of  section  670  of  the  Code  of  Civil  Pro- 
cedure, and  constitutes  a  part  of  the  judgment-roll.  The 
proceedings  before  a  referee  under  such  an  order  are  "quoad" 
those  of  the  court,  and  a  bill  of  exceptions,  or  statement,  con- 
taining his  rulings-  upon  evidence  when  settled,  allowed  and 
filed  constitute  part  of  the  judgment-roll  and  record  on  ap- 
peal, and  may  be,  when  settled  according  to  the  provisioni 
governing  therein,  used  on  a  motion  for  a  new  trial,  with 
the  same  force  and  effect  as  if  the  trial  were  had  before  the 
court.*^ 

The  various  steps  are  to  be  taken  as  if  the  trial  had  be-sn 
directly  by  the  court,  such  referee  being  merely  the  hand  of 
the  court. 

§  437.    Whether  speciflcation  required  where  "deoiiion  against 
law." 

That  a  verdict  or  decision  is  against  law  is  a  distinct  ground 
for  a  new  trial,  though  designated  in  the  same  subdivision  ot 
the  statute  with  another  ground,  is  too  well  settled  upon  au- 
thority to  require  further  discussion.*''^    To  obtain  a  review 

166  See  Thompson  v.  Patterson,  64  CaL  542;  noticed  in  Faulkner 
V.  Hendy,  103  Cal.  15,  20,  36  Pac.  1021. 

167  See  CaJ,  Code  Civ.  Proc,  §  639. 

168  See  Cal.  Code  Civ.  Proc,  §  44. 

169  See  Branger  v.  Chevalier,  9  Cal.  333. 

170  See  ante,  §§  250-254;  Brummagrin  v.  Bradshaw,  39  Cal.  24; 
Knight  V.  Roche,  56  Cal.  15;  Polk  v.  Boggs,  122  CaL  114,  54  Pac. 
636;  Brison  v.  Brison,  90  Cal.  328,  27  Pac.  186. 
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where  that  is  a  ground  relied  upon  on  motion  for  new  trial,  it 
must  have  been  specified  in  the  notice  of  intention.*''*  In 
some  states  it  appears  to  have  been  held  necessary  to  specify 
in  the  assignment  of  errors  wherein  the  decision  is  against 
law;  in  other  words,  that  the  mere  designation  of  that  as  one 
of  the  grounds  is  insufficient.*''*  But  no  such  construction 
can  be  given  the  section  of  the  California  code  on  the  subject, 
but  rather  the  contrary,  according  to  the  doctrine  of  '^Expres- 
sio  unixis,  alterior  ezcludif  If  that  be  designated  as  a 
ground  for  ihe  motion  in  the  same  sentence  with  insufficiency, 
and  the  particulars  of  insufficiency  be  specified,  any  ambiguity 
resulting  from  so  combining  them  is  removed,  and  the  latter 
gronnd  will  be  considered.*^  And  no  doubt  the  informality 
of  such  combination  would  be  overlooked  and  the  former  con- 
sidered if  relied  upon,  though  there  appears  to  have  been  n<> 
decision  on  the  point.  It  is  better  practice  to  designate  the 
grounds  separately.  If  the  basis  for  the  assignment  ^^against 
law*'  be  in  a  special  verdict  or  findings  omitting  to  find  upon 
material  issues,  such  basis  will,  of  course,  be  found  in  the  ]udg- 

171  Polk  V.  Boggs,  122  CaL  114,  54  Pae.  536;  State  v.  McKinnon, 
8  Or.  488. 

172  See  State  v.  McKinnon,  8  Or.  488;  Napier  v.  Bnrkett,  113  Ga. 
GOT,  38  S.  E.  941. 

178  Combination  Land  Co.  v.  Morgan,  95  Cal.  548,  30  Pac.  1102. 
In  tbifl  case  Chief  Justice  Beatty,  delivering  the  opinion,  said: 
"The  plaintiff  in  framing  his  bill  of  ezceptiona  prefaced  his  speci- 
fications with  this  statement:  'Plaintiff  bbljs  that  the  evidence  in- 
troduced on  said  trial  la  insufficient  to  support  said  decision,  and 
said  decision  is  against  law  in  the  following  particulars.'  The  re- 
spondent claima  that  because  this  statement  embraces  two  distinct 
grounds  of  motion  he  was  not  apprised  bj  the  following  specifica- 
tions whether  the  attack  upon  the  decision  was  on  the  ground  of 
insufiiciencj  of  the  evidence  to  sustain  it,  or  on  the  ground  that  it 
was  against  law.  But  we  think  that  whatever  view  may  be  taken 
as  to  the  distinction  between  a  decision  against  evidence  and  a  de- 
cision against  law,  and  however  ambiguous  the  ezpcession  above 
quoted  may  be  held  to  be,  the  specifications  bj  which  it  was  fol- 
lowed in  this  bill  of  exceptions  were  amply  sufficient  to  remove  the 
ambiguity,  and  apprise  the  defendant  that  the  real  ground  of  attack 
upon  the  decision  was  insufficiency  of  the  evidence  to  justify  the 
findings  of  the  court,  to  the  effect  that  he  was  a  bona  fide  pur* 
chaser  without  notice  and  for  a  valuable  consideration." 
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ment-roll;  if  in  disobedience  of  instructions  by  the  jury,  the 
instructions  should  appear  in  the  statement  or  bilL  It  is 
proper  here  to  call  attention  to  the  language  of  the  court  in 
Thompscn  v.  Los  Angeles/^'*  and  to  point  out  its  error.  The 
court  said :  "Appellants,  in  their  brief,  say  that  the  ground  for 
a  new  trial,  more  particularly  relied  upon  for  a  reversal  is 
that  ^said  decision  is  against  law^;  and  proceed  to  discuss  the 
evidence  as  though  its  sufficiency  or  insufficiency  was  the 
sole  question  to  be  considered.  But  since,  in  the  absence  of 
specifications,  we  are  obliged  to  conclude  that  the  findings  are 
justified  by  the  evidence  and  that  no  errors  of  law  occurred 
upon  the  trial,  if  *the  decision  is  against  law*  it  must  be  for 
some  reason  appearing  only  in  the  judgment-roll,  as,  for  ex- 
ample, a  failure  to  find  upon  some  material  issue,  or  that 
wrong  conclusions  of  law  have  been  drawn  from  the  finding?*. 
There  is  no  appeal  from  the  judgment  however,  and  upon  ap- 
peal from  an  order  denjring  a  new  trial  errors  upon  the  face 
of  the  judgment-roll  cannot  be  considered.  Besides,  counsel 
for  appellant  does  not  in  his  brief  suggest  any  error  of  law 
appearing  upon  the  judgment-roll."  If  the  jury  disobeyed 
instructions,  that  would  not  appear  in  the  judgment-roll  in 
a  civil  case.  There  is  no  legal  justification  for,  or  relevancy 
in,  the  last  two  sentences  of  the  above  quotation.  They  can 
only  be  accounted  for  upon  the  theory  that  the  court  con- 
founded "error  in  law"  and  "against  law."  WTiile  it  is  true  that 
on  appeal  from  an  order  on  motion  for  new  trial  errors  in  the 
judgment-roll  cannot  be  considered  as  grounds  for  the  motion 
unless  designated  in  the  notice,  or  motion,  yet  in  the  very  in- 
stance specified  of  a  failure  to  find  on  a  material  issue  there 
is  nothing  that  can  be  looked  to  for  a  determination  of  the 
question  raised  by  the  specification.  The  court  says:  "But 
since  ....  if  'the  decision  is  against  law'  it  must  be  for 
some  reason  appearing  only  in  the  judgment-roll,  as,  for  ex- 
ample, a  failure  to  find  upon  some  material  issue,  or  that 
wrong  conclusions  of  law  have  been  drawn  from  the  findings.'* 
That  a  wrong  conclusion  of  law  drawn  from  findings  does  not 
constitute  "decision  against  law"  has  been  so  often  decided  that 
the  saying  has  become  trite.  The  authorities  cited  in  tlie 
opinion,  lend  no  support  whatever  to  the  above  extract 

174  125  Cal.  270,  57  Pac.  1015. 
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§  488.    When  action  of  oonrt  pertaining  to  amendments  to  be 
gpecifled  at  error. 

If  attention  be  paid  to  technical  correctness^  it  is  doubtful 
if  all  refusals  to  allow  amendments  of  pleadings  should  be 
specified  under  subdivision  1  of  the  section«^^^  The  supreme 
court  has  on  seyeral  occaaions  designated  such  action  of  the 
trial  court  as  ''error/'  while  generally  speaking  of  it  as 
^abuse  of  discretion.''  Where,  for  instance,  the  right  given  by 
section  472  to  amend  the  complaint  once  as  of  course  is 
denied  a  plaintiff  upon  sustaining  a  demurrer,  it  appearing 
that  the  objections  of  defendant  may  be  thereby  obviated,  it 
would  appear  that  the  court  had  mistaken  the  legal  right  of 
the  party,  and  erred  in  law  rattier  than  abused  its  discretioiL 
And  the  same  may  be  said  when  the  court  denies  a  defendant 
the  right  to  file  an  amended  answer  to  an  amended  complaint. 
This  proposition  was  clearly  recognized  in  Morton  v.  Bart- 
ning,^^®  where  the  motion  for  a  new  trial  was  made 
upon  the  ground  that  the  evidence  did  not  justify  the  decision, 
and  of  errors  of  law  occurring  at  the  trial,  among  which  was 
specified  the  refusal  to  allow  the  amendments  to  the  answer. 
After  granting  the  motion,  the  court  filled  a  written  opinion, 
ill  which  it  is  said:  ^^The  only  error  committed  by  the  court 
on  the  trial  herein,  in  'my  opinion,  was  in  refusing  to  allow 
the  defendant  to  file  the  plea  of  the  statute  of  limitations  on 
the  trial.  The  defendants  should  have  been  permitted  to  plead 
the  statute  of  limitations  to  the  amendment  to  the  complaint, 
alleging  the  verbal  promise.''  In  affirming  the  order  granting 
a  new  trial  the  supreme  court  said :  ^Tt  is  now  claimed  for  the 
appeDant  that  the  court  erred  in  granting  the  new  trial,  for 
the  reason  that  the  application  to  amend  the  answer  was  ad- 
dressed to  the  discretion  of  the  court,  and  the  exercise  of  that 
discretion  could  not  become  or  be  assigned  as  an  error  in  law. 
There  can  be  no  question  that  the  general  rule  is,  as  stated 
by  counsel,  that  the  plea  of  the  statute  of  limitations  is  not 
favored  by  the  courts,  and  where  a  party  omits  to  plead  the 
statute,  and  goes  to  trial  without  doing  so,  although  the  claim 

ITS  CaL  Cod«  Civ.  Proc,  S  667, 
I7e  68  GftL  806,  808,  9  Pac.  146. 
New  Trial,  Vol.  11—55 
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proved  against  him  is  dearly  barred  on  its  faoe^  he  will  be 
deemed  to  have  elected  to  stand  upon  the  other  defenses^  and 
will  not  be  permitted  to  amend  by  adding  the  plea.  But  the 
rule  invoked  has  no  application  in  this  case.  Here  the  plain- 
tiff, during  the  trial,  amended  his  complaint,  and  the  defend- 
ant then  had  a  right  to  amend  his  answer,  and  his  applicatioQ 
to  be  permitted  to  do  so  was  not  addressed  to  the  discretion 
of  the  court.  Nor  do  we  think  the  amendment  was  rightfully 
refused,  as  claimed  for  the  appellant,  because  it  was  a  plea  to 
the  ^plaintiff^s  cause  of  action,^  and  not  to  the  alleged  verbal 
promise  alone.  It  was  not  refused  for  that  reason,  but  be- 
cause it  came  too  late.  The  plaintifiPs  cause  of  action  was  a 
supposed  right  to  recover  from  the  defendant  the  amount  of 
money  claimed  to  be  due  to  him,  and  was  rested  upon  an 
alleged  written  promise,  and  verbal  promise  to  pay  it  When, 
therefore,  the  plaintiff  by  his  amendment  gave  the  defendant 
the  right  to  amend,  we  see  no  reason  why  he  might  not  make 
his  amendment  as  broad  as  he  did  make  if  The  specification 
in  such  case  should  briefly  but  clearly  designate  the  ruling. 
The  body  of  the  statement  should  show  the  amendment  pro- 
posed and  an  exception. 

It  would  probably  be  a  correct  statement  of  a  general  propo- 
sition that  the  specification  as  error  of  denial  of  a  statutory 
right  to  amend  will  insure  consideration  of  the  point;  but 
until  better  settled  by  repeated  decisions  the  better  method  is 
to  treat  it  both  as  an  error  and  an  abuse  of  discretion. 

§439.     Sufficiency  of  specification  aa  to  amount  of  reooveiy 
on  contract. 

Some  reference  has  been  already  made  to  differences  in  the 
form  of  specification  dependent  upon  whether  the  action  is  in 
tort  or  upon  contract.  The  importance  of  the  matter  justi- 
fies further  and  special  notice.  In  some  states — one  of  which 
is  Indiana — ^the  matter  has  been  considered  to  be  of  sufficient 
importance  to  justify  the  additional  ground  for  a  new  trial 
having  special  reference  to  the  amount  of  recovery  upon  con- 
tract; but  the  correct  practice  is  substantially  the  same  under 
the  usual  practice  and  civil  procedure  acts,  with  or  without 
such  separate  ground,  being  expressed. 
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It  18,  of  course,  essential  to  the  value  of  any  specification 
that  the  proper  head,  or  ground,  be  contained  in  the  notice, 
and  that  the  specification  correspond.  A  specification  under 
one  subdivision  of  a  statute,  when  the  objection  aimed  at  cornea 
under  another,  is  exactly  equivalent  to  no  specification  at  all. 
For  instance,  when  the  statute  provided  a  fifth  cause  for  a 
new  trial,  viz.,  '^^rror  in  the  assessment  of  the  amount  of  re- 
covery, where  the  action  is  upon  contract,''  and  in  an  action 
on  a  sherifPs  bond  for  breach  thereof,  the  movant  assigned  for 
ground  of  new  trial  the  fourth  cause,  viz.,  excessive  damages, 
it  was  held  that  he  had  not  called  in  question  the  assessment 
of  the  amount  of  recovery,  as  the  action  was  upon  contract.^^*^ 
And  under  the  same  statutory  provision  it  was  held  that  when 
the  defendant  pleads  offsets^  and  there  must  be  a  judg- 
ment for  plaintiff  for  some  amount,  even  if  all  the  offsets  were 
allowed,  the  question  as  to  the  correctness  of  a  judgment  for 
plaintiff  could  be  raised  by  defendant  on  a  motion  for  a  new 
trial  only  by  an  assignment  directly  assailing  the  amount  of 
recovery,  and  such  question  was  not  raised  by  assignments, 
that  *^he  decision  is  contrary  to  the  evidence,"  and  "is  not 
sustained  by  sufficient  evidence.'' ^'^ 

§  440.    Proper  place  for  specification — ^Hust  form  part  of 
statement  or  bill  of  exceptions. 

It  is  not  essential  that  the  specifications  should  be  in  any  par- 
ticular place  in  the  statement;  but  it  is  necessary  that  they  be 
made  a  part  of  it,  that  is  embodied  therein.  It  is  usual,  how- 
ever, to  insert  them  last  before  the  judge's  certificate. 

A  paper  printed  in  the  record  on  appeal,  which  appears  to 
be  a  copy  of  certain  specifications  as  to  alleged  insufficiency, 
but  which  is  not  made  part  of  the  statement,  and  is  wholly 
without  authentication,  and  signed  by  the  appellant's  attorneys 
only,  cannot  be  considered  as  part  of  the  statement  or  rec- 

177  Moore  v.  State,  114  Ind.  414,  16  N.  E.  S36;  Ind.  Bev.  Stats. 
1S81,  I  559.    See,  also,  Bluffton  etc.  Ice  Co.  v.  Biehardson,  25  Ind. 
App.  263,  57  N.  E.  265;  Wachsmuth  v.  Orient  Ina.  Co.  49  Neb.  690, 
68  X.  W.  936. 

178  Cox  V.  Bank  of  Westfleld,  18  Ind.  App.  248,  47  N.  £.  841. 
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ord.^''*  NTevertheless,  the  specification  is  the  act  of  the  at- 
torney^ proposing  the  statement,  and  the  certificate  has  no 
other  effect  than  to  identify  it  as  part  of  the  statement. 

Where  the  motion  is  made  on  the  minutes^  the  notice^  as 
previously  explained,  contains  the  specifications.^®^ 

In  making  up  the  statement^  whether  before  or  after  tha 
hearing,  it  is  improper  practice  to  insert  the  notice  therein, 
in  lien  of  the  specifications  required  by  the  statute.  And  the 
same  is  true  if  a  bill  of  exceptions  is  prepared  instead  of  a 
statement  Under  the  California  practice^  the  notice  is  not 
one  of  the  papers  designated  eitiier  to  be  used  on  the  motion 
or  to  be  furnished  the  supreme  court  on  appeaL  The  specifi- 
cations required  to  be  in  the  statement  are  a  distinct  matter 
from  those  contained  in  the  notice,  notwithstanding  that  they 
may  be  the  same  in  substance,  or  even  the  former  a  literal 
transcription  of  the  latter.*®^  If  the  notice  be  inserted,  and 
it  appear  therefrom  thai  the  notice  was  insufficient,  the  ob- 
jection may  be  made  in  the  supreme  court  to  a  consideration  of 

IT  O'Leary  v.  Castle,  133  Cal.  508,  65  Pae.  950.  See,  also,  Henry 
V.  Maher,  6  N.  Dak.  413,  71  N.  W.  127. 

180  See  ante,  §5  368,  423.  See,  also,  next  section.  See^  also, 
Schneider  ▼.  Market  St.  By.  Co.,  134  Cal.  483,  66  Pae.  734,  which 
appears  to  settle  another  question  which  had  not  been  previously 
passed  upon,  namely,  that  the  argument  of  the  points  will  be  pre- 
sumed without  a  statement  to  that  effect  in  the  statement.  The 
court  sa3r8:  ''And  when  specifications  are  set  out  in  the  statement, 
it  will  be  presumed,  without  a  formal  statement  to  that  effect,  that 
they  were  contained  in  the  notice,  and  that  they  were  in  fact  ar- 
gued." 

181  See  Sprigg  v.  Barber,  122  Cal.  573,  55  Pae.  419;  Leonard  ▼. 
Shaw,  114  CaL  72,  45  Pae.  1012.  See,  also,  Pico  v.  Cohn,  78  CaL 
384,  20  Pae.  706.  The  rule  is  different  in  Montana.  Bee  post,  9 
441.  The  facts  and  views  of  the  court  in  the  first  of  these  cases 
are  of  value  and  interest,  in  view  of  the  frequency  with  which  the 
same  mistakes  have  been  made,  and  are  liable  to  again  occur.  They 
appear  in  the  following  excerpt  from  the  opinion:  ''The  transcript 
contains  what  purports  to  be  minutes  of  the  court,  to  show  that 
on  April  10th,  the  parties  being  present,  plaintiff  by  his  attorneys 
and  defendant  in  person,  plaintiff  moved  the  court  to  set  aside  the 
decision  rendered  March  20th,  wherein  judgment  was  given,  and  to 
grant  plaintiff  a  new  trial  upon  the  grounds  stated  in  the  notice. 
The  motion  was  made  upon  the  minutes  of  the  court,  the  record  in 
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the  statement  in  review  of  the  order  on  the  motion,  as  was 
done  in  a  recent  case.*®* 

It  is  not  necessary  to  mention  the  subject  of  notice  of  in* 
tention  in  the  statranent^  in  so  far  as  concerns  the  moyant. 
In  the  absence  of  any  mention  of  it,  it  will  be  presumed  that 

the  case,  and  evidence  taken.    Motion  was  denied,  and  plaintiff  ex- 
cepted and  served  notice  of  appeal    April  17th.    This    part  of  the 
record  (except  notice  of  appeal)  is  not  authenticated  in  any  manner 
except  by  the  clerk's  certificate  at  the  end  of  the  statement,  and 
foUovs  immediately  after  the  judgment-roll  in  the  transcript.    Then 
follows    the  statement,  which  was  settled    by  the  judge  September 
11, 1896.    In  the  statement  there  is  no  copy  of  the  notice  of  motion 
or  its  specifications,  and  no  copy  of  the  motion  itself,  and  no  ref  er- 
nee  made    to  tlkem,   and  no  specifications    of  error  in  any  form. 
ru  statement  contains  only  the  evidence  introduced  at  the  trial 
ud  the  rulings  of  the  court  as  they  there  occurred,  the  notice  of 
ippeal  and  the  clerk's  certificate.    The  question  ib,  Can  this  court 
look  beyond  the  judgment-roll  and  the  statement,  and  consider  the 
motion  and  the  grounds  stated  therein  and  the  specifications  found 
witli  the  notice  of  motion  f    These  questions,  we  think,  are  answered 
h  the  negative    in  Leonard    v.  Shaw,    114  Cal.  69,    45  Pac.  1012. 
There,  as  here,  there  was  a  failure  to  embody  in  the  statement  any 
speeificationa    whatever    of    the    errors    or    particular    reasons    on 
which  the  moving  party  relied,  and  it  was  held  that  the  motion 
could  not  be  oonsidered.    The  clerk  certified,  among  other  things, 
in  the  ease  now  here,  that  certain  original  documents  were  of  record 
tad  on  file  in  his  office  'in  said  entitled  case,  ....  to  wit,  judg- 
nent-roll,  notice  of  motion  for  new  trial,  order  of  court  denying  said 
motion,  statement  on  appeal  and  service  thereof.'    We  do  not  think 
the  clerk  can  supply  by  <*ertifieate  what  the  law  requires  should  be 
made  to  appear  in  the  statement.    The  judge  settles  the  statement, 
ud  in  this  case  he  certified  to  its  correctness  as  it  appears  in  the 
innseript    The  clerk  has  no  power  to  add  to  or  take  from  that 
lUtement  as  thus  settled." 

192  Beelamation  Dist.  v.  Thisby,  131  CaL  572,  63  Pac.  918.  Thia 
case  fnUy  illustrated  the  j^oposition  of  the  text  and  contains  valu- 
able nggestions.  The  court  said:  "The  notice  of  intention  to 
move  for  a  new  trial  does  not  form  part  of  the  record  on  appeal,  and 
need  not  be  incorporated  in  the  statement  therefor  (Pico  v.  Cohn, 
78  Cal  3S4,  20  Pac.  706);  and  it  has  been  held,  for  the  purpose  of 
niBtainlng  the  action  of  the  court  below,  that  where  the  record  is 
mient  upon  the  subject  it  will  be  assumed  that  the  notice  was  given 
within  the  proper  time  (Patri^  v.  Morse,  64  Cal.  462,  2  Pac  49) ; 
7<rt  if  the  notice  is  in  fact  set  forth  in  the  statement  of  bill  of  ex- 
ceptions) and  it  appears  therefrom  that  it  was  either  insufficient  or 
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it  was  given  in  proper  time  and  that  it  was  sufficient.^®*  Th'A 
mle  applies  equally  whether  the  order  appealed  from  was 
made  on  the  statement  of  the  case,  or  bill  of  exceptions  pre- 
viously prepared,  or  on  the  minutes  of  the  court.  And  when 
fpecifications  are  set  out  in  the  statement,  it  will  be  presumed, 
without  a  formal  statement  to  that  eflfect,  that  they  were  con- 
tained in  the  notice,  and  that  they  were  in  fact  argued.**** 
And  the  same  rule  would  undoubtedly  be  held  to  apply  if  a 
bill  of  exceptions  were  used  instead  of  a  statement. 

§  441.    Effect  of  inserting  notice  in  statement  or  bill. 

In  California,  the  notice  of  intention  has  no  place  in  the 
rtatement.*®*    Nor  if,  by    inadvertence    or   otherwise,  it   be 

not  given  within  the  proper  time,  it  then  becomes  neceesary  for  the 
appiellant  to  have  it  appear  by  the  record  that  this  defect  was 
overcome  or  waived.  There  is  nothing  in  the  record  herein  from 
which  it  can  be  held  that  the  respondent  waived  this  objection  to 
hearing  the  motion  for  a  new  trial,  and  it  may  be  assumed,  in  sup- 
port of  the  order,  that  it  was  made  in  consideration  of  the  fact 
that  the  proper  notice  had  not  been  given.  The  statement  in  the 
bill  of  exceptions  that  the  appellants  served  and  filed  the  notices  of 
their  intentions  to  move  for  a  new  trial,  'within  the  time  allowed 
by  law,'  is  but  a  legal  conclusion,  and  is  overcome  by  the  fact  that 
the  date  of  such  service  and  filing  is  itself  given  in  the  biU  of  ex- 
ceptions. It  does  not  appear  that  the  respondent  accepted  service 
of  either  the  notice  of  intention^  or  of  the  proposed  statement  and 
bill  of  exceptions,  or  that  it  suggested  any  amendments  thereto,  or 
was  poresent  at  the  settlement:  See  Dominguez  v.  Mascotti,  74  CaL 
269,  15  Pac.  773." 

188  Schneider  v.  Market  St.  By.  Co.,  134  Cal.  482,  66  Pac.  734; 
Beclamation  Dist  v.  Thisby,  131  CaL  672,  63  Pac.  918. 

184  Schneiaer  v.  Market  St.  By.  Co.,  134  Cal.  482,  484,  66  Pac. 
734.  The  specification  of  the  particular  errors  upon  which  the 
moving  party  will  rely,  although  an  essential  part  of  the  statement, 
is  the  act  of  the  attorney,  annexed  to  the  statement  or  bill  of  ex- 
ceptions, for  the  purpose  of  pointing  out  particulars  in  which  errors 
were  committed  at  the  trial:  Braverman  v.  Fresno  Canal  &  Irriga- 
tion Co.,  101  Cal.  644,  36  Pac.  386. 

186  Pico  V.  Cohn,  78  Cal.  384,  20  Pac.  706 j  Beclamation  Dist.  v. 
Thisby;  Ferrer  v.  Home  Mut.  Life  Ins.  Co.,  47  Cal.  416,  427.  These 
cases  hold,  as  have  been  often  decided,  that  the  specifications  are 
something  separate  and  apart  from  the  notice.  See,  also,  Spencer 
V.  Long,  39  Cal.  703. 
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inserted,  can  it  be  used  as  a  substitute  for  the  specifications 
required  by  law.  The  notice  has  no  place  in  the  statement 
for  the  purpose  of  showing  the  general  grounds  of  the  motion, 
for  these  are  not  required  to  appear  in  a  statement  or  bill  of 
exceptions.*®*  It  is  otherwise  in  Montana  where  the  statement 
must  contain  the  notice  or  show  a  waiver  of  it.*®''^  The 
movanty  last  of  all,  should  insist  upon  its  insertion.  When 
inserted,  if  it  appears  to  be  defective  or  not  given  in  proper 
time^  it  devolves  upon  the  moving  party  to  show  that  the  de- 
fect was  overcome  or  waived,  else  it  will  be  assumed  in  sup- 
port  of  an  order  denying  a  new  trial,  that  it  was  denied  upon 
the  ground  that  the  proper  notice  had  not  in  fact  been 
given.**®  If  the  notice  be  not  inserted  in  the  statement  or 
bill  of  exceptions,  and  the  record  is  silent  upon  the  subject, 
it  will  be  assumed  that  the  notice  was  given  within  the  proper 
time.*®*  And  where  the  notice  was  inserted  and  showed  that 
it  had  been  given  prematurely,  it  was  held  fatal  to  the  motion 
on  appeal,  although  there  also  appeared  in  the  bill 
of  exceptions  a  statement  that  it  had  been  served  and  filed 
within  the  time  allowed  by  law.*®®  The  foregoing  hQ3 
special  reference  to  statements  prepared  before  the  hearing  and 
used  on  the  motion.  But  the  same  rule  applies  when  the 
motion  is  noticed  and  heard  on  the  minutes,  notwithstanding 

186  Worthing  v.  Cutts^  8  Nev.  118;  Leonard  v.  Shaw,  114  CaL  71, 
45  Pae.  1012.  Bnt  see  Dawes  y.  Powers^  5  Mont.  S9,  1  Pac.  421, 
holding  that  when  the  notice  of  a  motion  for  a  new  trial  contains  a 
speeifie  assignment  of  error,  and  this  notice  is  made  part  of  the 
statement  on  motion  for  a  new  trial,  it  is  vofficient  compliance  with 
the  requirement  of  the  Practice  Act  for  a  specification  of  error  in 
the  statement. 

187  Grinnell  v.  Davis,  20  Mont.  222,  50  Pac  556;  Harrigan  v. 
liyneh,  21  Mont.  42,  52  Pac  642. 

188  Bedamation  Dist.  No.  556  v.  Thisby,  131  Cal.  572,  63  Pac 
918. 

188  Patrick  v.  Morse,  64  Cal.  462,  2  Pac.  49;  Schneider  ▼.  Market 
Bt.  By.  Co.,  134  Cal.  482,  66  Pae.  734. 

180  Beclamation  Dist.  ▼.  Thisbj,  131  Cal.  572,  575,  63  Pac  918, 
where  the  eonrt  said  of  the  statement  of  Bervice  and  filing  within 
the  time  allowed  by  law,  that  it  was  bnt  a  legal  conclusion  and  was 
overcome  by  the  fact  that  the  date  of  each  service  and  filing  was 
itself  given  in  the  bilL 
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a  practice  which  has  grown  up  and  received  countenance  in  the 
courts  of  incorporating  the  notice  in  the  statement  and  re- 
ferring to  it  as  containing  the  specifications  or  points  argued 
at  the  hearing.*®*  In  Leonard  v.  Shaw,*®*  where  the  motion 
was  made  and  heard  on  the  minutes,  and  the  case  was  brought 
up  on  a  statement  prepared  and  settled  after  the  motion  was 
heard  and  decided,  the  court  recognized  that  such  had  been  the 
practice,  but  said:  "A  better  practice  is  to  make  a  formal 
statement  of  the  causes  relied  upon  and  argued  at  the  hearing, 
as  it  is  only  the  formal  objections  stated  in  the  notice  and 
argued  at  the  hearing  of  the  motion  that  are  entitled  to  be 
included  in  the  statement/'  It  will  be  seen  by  reference  to  tiie 
code*®*  that  this  is  an  express  provision. 

But  it  is  not  necessary  for  the  statement  to  recite,  or  show 
in  any  way  that  the  points  contained  in  the  specifications  were 
argued  when  the  motion  was  made  on  the  minutes  and  the 
statement  afterwards  prepared.  It  will  be  presumed  that  they 
were  contained  in  the  notice  and  that  they  were  argued.*®^ 

§  442.    Authentioation. 

There  were  numerous  amendments  to  the  California  Prac- 
tice  Act  in  force  prior  to  the  adoption  of  the  Civil  Procedure 
Act  relating  to  the  authentication  and  certification,  statement, 
and  bill  of  exceptions,  and  there  is  a  long  line  of  decisions 
construing  the  statute  and  explaining  the  effect  of  these 
amendments  and  the  proper  practice  thereunder.  However 
much  learning  has  been  displayed  in  pursuing  the  obscure 
path  of  judicial  and  legislative  history  during  that  period,  it 
is  here  deemed  best  to  ignore  it  all,  and  devote  the  space  thus 
spared  to  more  useful  purposes.  The  California  code  provi- 
sion on  the  subject  is  not  materially  different  from  that  of 
many  or  nearly  all  other  states,  and  provides  but  one  method 
for  authenticating  bills  and  statements.    Prior  to  the  code  the 

191  Schneider  v.  Market  St.  Rj.  Co.,  134  Cal.  488,  66  Pao.  734. 

192  114  Cal.  69,  45  Pae.  1012. 
198  Cal.  Code  Civ.  Proc,  8  661. 

194  Schneider  ▼.  Market  St.  By.  Co.,  134  Cal.  483,  66  Pae.  734. 
See,  also,  Leonard  v.  Shaw,  114  CaL  72,  45  Pao.  1012;  Sprigg  v. 
Barber,  122  Cal.  574,  65  Pae.  419. 
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signature  and  certificate  of  the  trial  judge  might  be  dispensed 
with  by  stipulation;  but  the  code  provides  that  "when  settled, 
the  statement  shall  be  signed  by  the  judge  or  referee  with  his 
certificate  to  the  effect  that  the  same  is  allowed,  and  shall 
then  be  filed  with  the  clerk.*®*  And  exactly  the  same  jpro- 
vision  is  made  as  to  bills  of  exceptions.*®* 

IM  CaL  Code  Civ.  Proc.,  i  659,  subd.  3.  A  motion  to  strike  out 
a  statement  of  facts^  because  settled  by  a  judge  after  his  term  of 
office  had  expired,  will  be  denied^  where  a  certificate  was  procured 
from  his  successor  as  well:  Baub  ▼.  Scholl,  19  Wash.  30,  52  Pac  332. 

iss  Tunier  ▼.  Hearst,  115  Cal.  394,  398,  47  Pac.  129.    See,  also, 
Gummings    ▼.  Conlan,    66  Cal.  403,  5  Pac.  796,    903;  Tregambo    ▼. 
Comanche  etc  Co.,  '57  Cal.  501.    The  fact  that  a  statement  of  facts 
was  certified  by  one  of  the  judges  of  the  superior  court,  while  the 
action  was  tried'  by  such  judge  as  a  judge  pro  tempore,  before  he 
succeeded  to  the  office,  would  not  be  ground  for  striking  the  state- 
ment, since  it  fully  meets  the  requirement  of  having  been  certified 
by  the  judge  who  tried  the  cause:  Graton  &  Knight  Mfg.  Co.  ▼• 
Bedelsheimer,  28  Wash.  370,  68  Pac.    879.    See,  also,  Anderson  v. 
Providence  Life  &  Trust  Co.,  26  Wash.  192,  66  Pac.  415.    The  facts 
and  view  of  the  court  on  this  point  in  the  first  case  cited  above  are 
instructive.    The  court  said:  "Certain  denials  of  the  answer  were, 
upon  plaintiff's  motion  stricken  out.    The    ruling  and    decision  on 
motion  to  strike  out  were  made  by  the  Honorable  C.  W.  Slack.    The 
trial  was  had  before  the  Honorable  W.  B.  Daingerfield.    The  bill  of 
exceptions  on  appeal  from  the  judgment,  which  was  also  the  state- 
ment used  upon  motion  for  a  new  trial,  was  presented  to  and  settled 
by  Judge    Daingerfield    Objection  is  here  made    to  reviewing  the 
order  of  Judge  Slack    in  striking  out  portions    of  the  defendant's 
answer,  upon  the  ground  that  the  bill  containing  the  exception  to 
this  ruling  and  decision  should  have  been  presented  to  and  settled 
by  Judge  Slack,  who  made  the  order.    The  objection  is  well  taken. 
It  is  the  duty  of  a  litigant  desiring  to  have  a  ruling  or  decision  re- 
viewed to  present  the  bill  of  exceptions,  embodying  the  matters  ex- 
cepted to,  to  the  judge  who  made  the  ruling  or  decision,  for  settle- 
ment by  him:  Cummings  v.   Conlan,  66  Cal.  403,  5  Pac.   796,  903. 
That  judge  alone  can  know  the  facts  upon  which  he  exercised  his 
judgment,  and,  therefore,  he  alone,  under  our  system,  can  properly 
fettle  the  bilL    Appellant  could  have  presented  his  biU  of   excep- 
tions to  Judge  Slack  either  at  the  time  of  the  ruling,   (Code  Civ. 
Proc.,  §  649),  or  after  the  judgment  (Code  Civ.  Proc.,  fi  650;  Tre- 
gambo V.  Comanche  etc.  Co.,  57  Cal.  501);  but,  whichever  course  he 
elected  to  pursue,  it  was  still  the  judge  who  made  the  ruling  who 
should  have  settled  the  bilL    Under   such   circumstances,   appellant 
may  have  two  or  more  biUs  settled  and  properly  presented  for  the 
consideration  of  this  court.'' 
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The  authentication  must  be  by  the  judge  or  referee  who 
tried  the  case  and  if  a  ruling  is  made  during  the  progress  of 
a  case  by  a  judge  other  than  the  one  before  whom  it  is  regu- 
larly pending,  and  excepted  to,  the  party  must,  in  order  to 
make  it  available  on  appeal,  obtain  the  settlement  of  a  bill 
as  to  that  particular  ruling  before  the  judge  who  made  it.  It  is 
no  objection  that  there  are  two  bills  or  statements  in  the  same 
case.^®'' 

When  first  adopted,  the  Code  of  Civil  Procedure  did  not 
provide  for  statements  on  motion  for  new  trial,  but  provided 
for  bills  of  exceptions  in  lieu  of  the  statements  in  use  under 
the  Practice  Act.  It  was  held  that  these  bills  could  be  au- 
thenticated by  stipulation  as  formerly.**®  But  the  code  pro- 
vision on  the  subject  was  amended  in  1874^  so  as  to  read  as 
above  shown;  and  ever  since  it  has  been  uniformly  held  that 
the  judge's  signature  is  indispensable,  notwithstanding  any 
stipulation  by  the  parties.*®* 

i»T  Cal.  Code  Civ.  Proc,  fi  650. 

108  Sawer  v.  Garcia^  49  Cal.  219,  holding  that  the  stipulation  of 
the  attorneys  was  a  waiver  of  the  authentications  by  the  judge. 

199  Schrieber  v.  Whitney,  60  Cal.  431;  Adams  v.  Dohrman,  63  CaL 
417;  Meyer  v.  Binkleman,  5  Colo.  133;  State  v.  Maines,  26  Wash. 
160,  66  Pac.  431;  April  Fool  G.  M.  &  M.  Co.  v.  Dula,  24  Nev.  289, 
52  Pac.  648;  Parrott  v.  City  of  Hot  Springs,  9  8.  Dak.  206,  68  N. 
W.  329,  holding  an  authenticated  statement  to  be  a  nullity.  See, 
Jackson  y.  Puget  Sound  Lumber  Co.,  115  Cal.  635,  47  Pac.  603,  as  to 
power  of  judge  to  sign  after  filing;  post,  §§  442-446.  Adams  v. 
Dohrman,  supra^  in  view  of  last  named  case  goes  too  far.  A  re- 
hearing was  granted  and  then  denied  because  granted  on^d  day  too 
late.  Hence,  it  cannot  be  considered  authority  for  anything,  except 
so  far  as  in  harmony  with  other  decisions.  Where  parties  stipulated 
that  a  bill  of  exceptions  might  be  signed  out  of  term,  and  be  of  the 
same  force  as  though  signed  during  the  term,  an  objection  that  the 
bill  was  filed  after  the  adjournment  of  the  term  was  h<%ld  not  avail- 
able: Rhodes  v.  Drummond,  3  Colo.  374.  And  where  a  proposed 
statement  of  facts,  although  not  containing  all  the  evidence  in  an 
equitable  cause,  is  filed  by  the  appellant,  and  no  proposed  amend- 
ments are  filed  and  served  by  the  respondent,  such  proposed  state- 
ment becom.es  for  all  purposes  an  agreed  statement  of  facts,  and, 
under  circumstances  is  conclusive  on  the  parties  on  appeal,  when 
the  trial  judge  certifies  that  it  contains  all  the  material  facts: 
Powell  V.  Nolan,    27  Wash.  318,  67  Pac.  712,  68  Pac.  389.     And  an 
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There  is  a  dictum  in  one  case  to  the  effect  that  a  stipu- 
lation might  be  so  framed  as  to  dispense  with  the  record 
Mthenticated  as  required  by  law,*^^  but  there  is  no  decision  in 
rapport  of  any  such  proposition. 

As  to  the  sufficiency  of  the  court's  authentication^  or  certifi- 
etky  the  proTisions  in  the  various  states  must  be  consulted, 
as  veil  as  the  decisions  in  which  they  have  been  construed. 
It  vill  be  seen  above  that  in  California  the  provision  is  that 
''when  settled,  the  statement  shall  be  signed  by  the  judge  or 
Teferee,  with  his  certificate  to  the  effect  that  the  same  is  al- 
lowed/' 

It  will  be  observed  that  the  certificate  is  to  be  "to  the  effect" 
that  the  same  is  allowed.  A  certification  that  the  statement 
*i8  allowed''  is  undoubtedly  sufficient,  as  would  be  any  lan- 
guage signifying  substantially  the  same  thing.  In  many  of 
the  certificates  seen  in  the  supreme  court  records  will  be 
found  a  great  deal  of  superfluous  matters,  such,  for  instance, 
as  that  the  statement  or  bill  was  duly  and  regularly  proposed, 
that  the  contents  of  documents  therein  set  forth  are  true  copies, 
that  the  parties  appeared  by  their  attorneys  at  the  settlement,  or 
that  it  was  settled  upon  timely  notice,  etc.  All  that  the  code 
requires  in  the  certificate  is  a  statement  that  it  "is  allowed." 
All  other  matters  are  useless  to  be  stated,  because  they  are 
piesumed  unless  the  contrary  appears,  and  if  the  contrary 
appears,  such  certification  would  l^e  abortive.^^*  Nor  is  it  re- 
ared that  the  judge  shall  enumerate  and  specify  each  class  of 
matter  contained  in  the  statement  as  settled  and  allowed.  A 
certificate  "that  the  foregoing  statement  on  motion  for  a  new 
trial  is  a  full,  correct,  and  true  statement  of  the  evidence  in 
the  foregoing  case,  and  is  hereby  allowed,"  is  sufficient.*^^ 

agreed  itatement  of  facts  may  be  brought  into  the  record  by  bill  of 
exeeptions  or  statement:  Baymond  v.  Spicer,  6  Dak.  45,  ^0  N.  W. 
3d9;  Sweet  v.  Myers,  3  S.  Dak.  324,  53  N.  W.  187. 

200  Siebe  ▼.  Joshua  Heady  M.  Works,  86  Cal.  390,  25  Pac.  14« 

^^  Ai  to  making  contrary  appear,  see  post,  §  687. 

3^2  Arnold  t.  Sinclair,  12  Mont.  248,  29  Pac.  1124,  the  Montana 

ctatutes  being  the    same  as  that    of  California.    Appended    to  the 

statement  on  the  motion  for  a  new  trial  was  a  certificate  of  the 

trial  judge,  signed  by  him,  as  follows:  **1  hereby  certify  that  the 


Llkki 
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A  statement  without  the  certificate  and  eignature    will  be 
stricken  from  the  record  or  disregarded  on  appeaL*^^ 

Under  the  California  Practice  Act  of  1851,  which  did  not 
provide  any  method  of  authentication,  it  was  held  that  the 
simple  signature  of  the  judge  was  suffident.^^  But  that  de- 
cision cannot  be  regarded  as  authoritative  under  the  code  pro- 
vision.^^ It  was  held  that  a  certificate  by  the  judge  that 
the  statement  was  correct  according  to  his  recollection,  wan 
insufficient^  the  same  not  being  a  substantial  compliance  with 
the  statute  as  it  then  existed,  not  prescribing  any  particular 
form  of  authentication.*^^  But  a  certificate  that  a  statement 
was  "substantially  correct*'  was  held  sufficient.*^^  And  when 
the  statute  required  the  judge  to  certify  that  the  statement 
'Tias  been  allowed  by  him  and  is  correct/'  it  was  held  that  a 
signed  certificate  in  these  words,  "I  hereby  certify  that  the 
foregoing  is  the  settled  and  engrossed  statement  on  motion  for 

foregoing  statement  of  the  case  on  motion  for  a  new  trial  is  the 
statement  settled  and  allowed  by  me  therefor."  Held,  Girdner  ▼. 
Beswick,  69  Cal.  112,  10  Pac.  278,  that  the  statement  was  properxj 
nettled.  The  mere  identification  by  the  trial  judge  of  a  transcription 
of  the  reporter's  notes  as  a  part  of  the  bill  of  exceptions  and  an 
order  that  the  same  be  attached  thereto  as  a  part  thereof  does  not 
make  it  so:  Nosier  v.  Coos  Bay  Nav.  Co.,  40  Or.  305,  63  Pac.  1050; 
64  Pac.  855.  As  to  sufficiency  of  judge's  certificate,  see  St.  Croix 
Lum  Co.  V.  Penington,  2  Dak.  467,  11  N.  W.  497;  First  Nat.  B^Jik 
▼.  Bank,  5  N.  Dak.  161,  64  N.'  W.  941;  NoUman  v.  Evanson,  5  N. 
Dak.  344,  65  N.  W.  686. 

208  Bcherrer  v.  Hale,  9  Mont.  63,  22  Pac  151.  See,  also,  Steuffen 
V.  Jefferis,  9  Mont.  66,  67,  22  Pac.  162;  Baymond  v.  Thexton,  7 
Mont.  299,  17  Pac.  258;  Becker  v.  Commissioners  etc.,  10  Mont.  88, 
24  Pac.  700;  Montana  Land  &  P.  C.  v.  Howard,  10  Mont.  298,  25  Pac 
1024;  Slater  v.  Bailway  Co.,  8  Utah,  180,  30  Pac.  493;  Cosgrove  v- 
Johnson,  30  Cal.    509. 

204  Kidd  V.  Laird,  15  Cal.  177,  76  Am.  Dec  472. 

206  See  Montana  L.  &  P.  Co.  v.  Howard,  10  Mont.  296,  25  Pac 
1024,  holding  that  statement  must  be  settled  according  to  law;  not 
simply  signed. 

SJ06  Van  Pelt  v.  Littler,  14  Cal.  196. 

207  Battersby  v.  Abbott,  9  Cal.  565.  This  certificate  was  made 
nnder  the  statute  governing  statements  on  appeal,  requiring  that  the 
judge  should  certify  that  the  statement  ''has  beeen  allowed  and  is 
correct. ' ' 
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new  trial  of  the  above-entitled  cause/'  was  a  substantial  com- 
pliance with  the  statute  and  entitled  the  statement  to  con- 
sideration.*** The  court  reasoned  that  when  the  judge  certi- 
fied that  he  had  settled  the  statement^  he  in  effect  certified  that 
it  waa  a  true  and  correct  statement;  that  the  fair  and  reason- 
able presumption  was  that  he  made  it  conform  to  the  truth. 
An  exact  compliance  is  easy  and  safer^  'and  leaves  no  room  for 
discu£sion  as  to  what  is  a  substantial  compliance. 

It  is  the  eagrossed  statement  and  not  the  draft  produced 
by  the  settlement  without  engrossment  ready  for  filing  to  which 
the  certificate  should  be  appended.  In  Smith  v.  Davis,*^ 
the  transcript  on  appeal  contained  the  original  draft  of  a 
statement  proposed  by  the  plaintiff^  amendments  proposed  by 
the  defendants,  and  coimter  amendments  proposed  by  the 
plaintiff,  and  a  certificate  signed  by  the  judge  that  '^the  fore- 
going amendments  proposed  by  defendant  are  allowed,  and  the 
further  proposed  amendment  by  plaintiff  is  also  allowed;  and 
said  statement  of  plaintiff  as  amended  is  hereby  settled  as  cor- 
rect/' The  supreme  court,  in  affirming  the  order  denying  the 
motion  for  a  new  trial  said:  '^It  appears  that  the  proposed 
statement  and  amendments  were  allowed  by  the  court  below, 
but  the  statement  and  amendments  were  never  engrossed  and 
authenticated  by  the  signature  of  the  judge.  Such  documents, 
not  engrossed  into  one,  and  attested  by  the  signature  of  the 
judge,  have  never  been  regarded  as  the  statement  required  by 
law,  and  have  never  been  considered  by  this  court  on  appeal.^' 
This  was  approved  and  followed  in  a  later  case.**^ 

§  443.    Duty  of  court  to  settle;  not  merely  to  sign. 

The  statutory  requirement  as  to  brevity  and  conciseness  in 
the  preparation  of  statements  and  bills  has  been  heretofore 

108  Overman  Silver  Min.  Co.  v.  American  Min.  Co.,  7  Nev.  312, 
317.  That  a  substantial  compliance  with  the  statute  is  all  that  is 
required,  see  Henderson  v.  GreweU,  8  Cal.  683;  Cosgrove  v.  Johnson, 
30  Cal.  511. 

t09  55  CaL  26,  citing  Baldwin  v.  Fene,  23  Cal.  461. 

210  Sawyer  ▼.  Sargent,  65  Cal.  259,  3  Pac  872.  See  Biagi  v. 
Howes,  66  Cal.  469,  6  Pac.  100,  holding  that  the  statement  is  not 
required  to  be  filed  until  certified  and  signed  hy  the  judge. 
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considered.*^*  It  only  remains  to  explain  the  duty  and  re- 
sponsibility of  the  court  to  enforce  this  requirement^  by  visit- 
ing the  penalties  of  its  nonobservance  upon  the  parties.  No 
attempt  will  be  made  to  improve  upon  the  language  of  the  ap- 
pellate courts  on  the  subject.  In  Montana  Lumber  and  Pro- 
duce Co.  V.  Howard,***  a  motion  was  made  on  appeal  to  strike 
from  the  record  what  purported  to  be  a  bill  of  exceptions  pre- 
pared after  the  denial  of  a  motion  for  a  new  trial  on  the 
minutes,  consisting  merely  of  the  notice  of  intention,  plead- 
ings, testimony,  instructions,  verdict  and  judgment,  with  a  re- 
cital that  "all  of  the  foregoing  papers  and  evidence  were  of  the 
files  of  said  cause  at  the  hearing  of  said  motion  for  a  new 
trial.''  and  terminating  with  a  statement  signed  by  the  judge 
in  the  words,  *T)one  and  dated  in  courts  this  twenty-seventh 
day  of  September,  1890.''  In  holding  the  papers  valueless  as 
a  bill  of  exceptions  and  the  signature  of  the  judge  as  a  nullity 
for  the  purpose  claimed,  and  granting  the  motion,  the  court 
said:  "No  one  can  contend  seriously  that  this  is  a  settlement 
of  this  important  record  'in  the  usual  fonn.'"  In  January 
V.  Superior  Court,***  the  court  remarked  that  "the  bill  of 
exceptions,  as  originally  presented,  was  a  transcript  of  the 
reporter's  notes  of  the  evidence  and  proceedings,  and  the  court 
was  justified  in  refusing  to  settle  it."  In  People  v.  Getty*** 
the  bill  of  exceptions  appeared  to  consist  of  the  reporter's 
notes,  written  out  in  longhand,  containing  the  questions  and 
answers  in  full,  and  the  side  bar  conversations  and  remarks 
of  the  judge,  counsel,  jurors  and  witnesses.  The  supreme 
court  examined  the  points  presented  in  the  case,  being  re- 
luctant no  doubt  to  visit  the  consequences  of  neglect  upon 
the  defendant,  but  criticised  such  practice  as  follows:  "In  no 

211  Ante,  fi  431. 

212  10  Mont.  298,  225  Pac  1030,  and  eases  cited.  Failure  to  pro- 
pose amendments  does  not  preclude  amendment  by  the  judge  con- 
formably with  the  facts:  Hyde  v.  Boyle,  89  Cal.  590,  26  Pac.  1092. 

213  73  Cal.  537,  To  Pac.  108. 

214  49  Cal.  681,  584.  To  same  effect,  People  v.  Sprague,  53  CaL 
422.  See,  also,  Frazer  v.  Superior  Court,  62  Cal.  50;  Yalleau  v. 
Superior  Court,  62  Cal.  290,  applying  rule  to  statements.  Writ  of 
mandate  denied  in  both  cases. 
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conceivable  ease  can  it  be  necessary  or  proper  that  a  bill  of 
exceptions  should  be  made  up  in  that  manner.  It  was  never 
intended  that  the  reporter's  notes  should  constitute  a  bill 
of  exceptions.  The  evidence  relating  to  the  points  presented 
should  be  stated,  sa  far  as  possible,  in  narrative  form,  or  by 
a  statement  of  its  substance,  or  what  it  tended  to  prove,  and 
the  questions  should  be  stated  only  when  it  is  necessary  to 
present  the  points  of  an  objection  thereto.  The  practice  of 
making  up  bills  of  exceptions  in  the  reprehensible  form 
adopted  in  this  case  has  become  so  prevalent  that  some  meas- 
ures must  be  taken  for  its  correction.  The  judge  of  the  court 
lielow  would  be  justified  in  refusing  to  settle  a  proposed  bill 
of  exceptions  when  it  is  presented  in  that  form,  and  we  are 
of  the  opinion  that  it  is  his  duty  to  strike  it  from  the  files. 
The  proposed  amendments  to  the  bill,  if  obnoxious  to  the  same 
objections,  should  be  treated  in  the  same  manner.^' 

But  a  distinction  is  made  between  indifference  and  neglect 
of  duty  by  counsel  and  inaccuracies  and  imperfections  char- 
acterizing the  matter  presented  by  the  respective  parties.  It 
frequently  happens  that  the  views  of  counsel  are  so  divergent 
as  to  cast  upon  the  trial  judge  the  task  of  substantially  mak- 
ing large  portions  of  the  bill  or  statement,  with  only  such  aid 
as  is  furnished  by  the  files  and  a  transcription  of  the  repoi- 
tert  notes.  For  this  there  appears  to  be  no  remedy.  In  Sau- 
some  V.  Meyers,^*  a  case  in  which  a  mandate  was  sought  to 
compel  the  trial  judge  to  settle  a  bill  of  exceptions,  the  judge 
of  the  trial  court  had  refused  to  settle  the  bill  upon  the 
ground  that  he  deemed  it  inaccurate  and  in  many  respects 
untrue,  and  that  it  contained  but  a  partial  statement  of  the 
facts  and  proceedings  leading  up  to  and  connected  with,  and 
upon  which,  the  rulings  of  the  court  were  had  that  were  com- 
plained of.  In  passing  upon  this  answer  to  the  petition  the 
court  said:  ''We  do  not  regard  these  as  sufficient  grounds  for 
refusing  to  settle  a  statement.  If  anything  was  omitted  from 
the  statement,  or  any  matter  was  incorrectly  stated,  it  was  the 
duty  of  the  district  attorney  to  propose  such  amendments  as 
would  correct  the  omission  or  errors.  His  failure  to  do  his 
duty  in  this  respect  did  not  justify  the  respondent  in  arbi- 

215  80  Cal.  483,  485,  22  Pac.  212. 
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trarily  refusing  to  act  in  the  matter.    As  was  said   in  the 
former  decision  in  this  case;,  it  was  not  the  duty  of  the  judge 
to  prepare  a  statement^  but  it  was  his  duty  to  see  that  one  was 
properly  prepared,  and  then  sign  it    If  the  attorney  for  the 
petitioner  had   omitted   anything  material,   the  judge  should 
have  directed  and  required  him  to  insert  it,  or  if  matter  was 
incorrectly  stated,  he  should  have  required  him  to  correct  it» 
if  the  district  attorney  had  neglected  his  duty  by  failing  to 
propose  the  necessary  amendments,  which  he  seems  to   have 
done.    If  the  petitioner  had  refused   or  neglected  to  so  cor- 
rect the  proposed  statement  as  directed,  the  judge  would  no 
doubt  have  been  justified  in  refusing  to  settle  the  same,  but 
not  otherwise.    This  the  findiners  show  was  not  done.     The 
respondent  refused  in  the  first  instance  to  settle  the  statemenii, 
not  to  sign  it.    This  we  think  he  had  no  right  to  do.     To  so 
hold  would  place  it  in  the  power  of  the  trial  judge  to  deprive 
a  litigant  of  his  right  of  appeal  by  simply  refusing  to  per- 
form a   plain   duty.''     The   question  is   one  of   considerable 
importance.    A  refusal  to  settle  a  statement  or  bill  proposed 
in  proper  time  and  in  good  faith,  if  upheld  by  the  supreme 
court  on  petition  for  writ  of  mandate,  would  be  an  end  of  pro- 
ceedings on  appeal,  if  after  the  hearing  of  the  motion,  and  would 
deprive  the  movant  of  the  right  to  be  heard  if  proceeding  un- 
der the  third  subdivision,  and  would  have  similar  effect,   in 
case  of  a  bill  of  exceptions  to  be  used  on  appeal  from  the 
judgment.    And   the  supreme  court   in   Cohen  v.   Wallace**** 
took  special  care  to  explain  and  qualify  its  emphatic  expressions 
in  prior  cases  with  a  view  to  preventing  mischievous  results 
to  litigants  by  reason  of  a  too  literal  acceptance  of  the  same. 
After  a  review  of  the  cases  the  court    (in  bank)  said:  "From 
these  cases  it  may  be  fairly  taken  as  established  that  in  in- 
stances where  the  proposed  bill  is  either  merely  a  copy  of  the 
reporter's  transcript,  without  any  effort  to  reduce  to  proper 

aie  107  Cal.  133,  139,  40  Pac.  101.  When  the  court  finds  that  the 
statement  prepared  by  defendant's  counsel  represents  as  correctly 
as  possibly  the  proceeding  had  on  trial  of  the  ease,  its  proper  coarse 
is  to  settle  the  same  accordingly  without  compelling  the  transcrip- 
tion of  the  evidence  by  the  phonographic  reporter,  and  upon  such 
settled  statement  to  hear  and  pass  upon  the  motion.  Storke  v. 
Storke,  116  Cal.  47,  47  Pac.  869,  48  Pac.  121. 
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form  for  the  purpose  of  presenting  the  question  involved,  or 
where  it  is  a  mere  skeleton,  so  bald  of  the  essential  requisites 
of  the  bill  contemplated  bj  the  statute  that  it  cannot  in  any 
true  sense  be  regarded  as  such,  it  may  be  disregarded,  and 
a  settlement  of  it  will  not  be  required.  This  doctrine,  how- 
ever, is  a  harsh  and  rigid  one,  and  if  considerately  applied 
would  be  liable  to  great  abuse,  and  frequently  operate  a  vir- 
tual denial  of  justice  to  a  defendant,  solely  through  the 
ignorance,  incompetency,  or  indolence  of  counflel,  for  which  he 
may  be  in  no  way  responsible.  For  these  reasons  we  are  not 
disposed  to  extend  its  application  to  cases  not  falling  strictly 
within  the  class  to  which  it  has  heretofore  been  held  to  apply. 
Even  in  such  cases  we  are  of  the  opinion  that  it  would  be 
better,  as  a  general  rule,  if  the  judge  of  the  trial  court,  dis- 
regarding as  far  as  possible  technical  objections,  should  en- 
deavor to  settle  the  bill  rather  than  refuse  it.  For  this  pur- 
pose it  is  not  necessary  that  the  labor  of  making  a  proper  bill 
of  exceptions  should  be  assumed  by  the  judge.  The  party 
presenting  the  objectionable  bill  could  be  required  by  the 
judge  to  put  it  in  proper  shape,  giving  a  reasonable  time  for 
8uch  purpose.^' 

§  444.    Skeleton  statements  permissible. 

No  inference  should  be  drawn  from  what  is  said  in  the 
next  preceding  section  derogatory  of  the  right  to  propose  and 
have  settled  what  is  properly  and  legitimately  a  skeleton  state* 
ment.  If  the  evidence  in  a  case  consisted  entirely  of  docu- 
mentary evidence  and  exhibits  in  the  hands  of  the  court,  a 
statement  or  bill,  as  proposed  and  settled,  mighty  legally,  and 
greatly  to  the  convenience  of  the  parties,  consist  almost  en- 
tirely of  suggestions  for  insertions.  In  Beclamation  District 
Y.  HamiKon.^^  the  court  held  that  the  trial  court  was  not 

SIT  112  Cal.  603,  607,  44  Pac.  1074.  It  is  not  necessary  that  ap- 
peDant  in  preparing  Ms  proposed  statement,  incorporate  therein 
eopies  of  the  exhibits  in  evidence  and  in  the  clerk's  poBsession,  but 
it  10  enough  that  it  refer  to  them,  and  that  the  judge  in  settling  the 
■tatament  directs  the  clerk  to  attach  them  thereto,  and  after  they 
are  attached  the  judge  makes  a  further  certificate  o^  their  correct- 
ness: Pennsylvania  Mortg.  Iny.  Co.  y.  Oilberti  18  Wash.  667,  52 
Pae.  246. 

New  Trial,  VoL  H— «6 
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warranted  in  refusing  to  settle  a  skeleton  statement  which  was 
otherwise  unobjectionable,  saying:  "It  is  further  objected 
that  reference  is  made  to  certain  records,  thus:  ^In  minute- 
book  of  said  board  appears  the  following  order  on  page  331 
(here  insert)/  This  is  common  practice  in  preparing  proposed 
statements.  It  is  seldom  that  proposed  statements  are  not 
amended,  and  almost  invariably  it  becomes  necessary  to  re- 
write them.  The  reference  to  the  documents  or  record,  with 
the  remark  liere  insert,'  notifies  the  opposite  party  that  it  in 
to  become  part  of  the  statement.  Such  reference  would,  of 
course,  not  be  sufficient  in  the  engrossed  statement  The 
closing  sentence  of  this  quotation  cannot  be*  considered  author- 
itative in  view  of  a  later  decision  on  the  subject  to  the  con- 
trary.**® When,  however,  the  judge  certifies  that  the  ai- 
grossed  statement  on  motion  for  a  new  trial  is  a  mere 
skeleton,  and  also  that  it  does  not  contain  all  the  evidence 
offered  at  the  trial  tending  to  prove  the  allegations  of  the 
answer,  and  where  it  appears  that  it  does  not  adequately  pre- 
sent the  evidence  in  respect  to  which  errors  are  claimed,  the 
statement  may  be  disregarded.**^ 

§  445.    Extensive  poweiv  of  trial  oourts  over  settlement  of 
statements  and  bills. 

Each  of  the  steps  to  be  taken  in  connection  with  a  motion 
for  a  new  trial,  as  well  as  the  settlement  of  a  bill  of  exceptions 
for  use  on  appeal  from  the  judgment,  in  a  nisi  prius  court 
constitutes  a  "proceeding^'  within,  the  meaning  of  statutes  per- 
mitting amendments  and  relief  from  surprise,  mistake,  excus- 
able neglect,  etc.**^  CJonsequently,  reasonable,  and  in  some  in- 
stances a  wide  latitude  of,  discretion  has  been  conceded  to  them 
in  the  matter  of  amending  statements  and  bills,  and  in  reliev- 
ing parties  from  the  consequences  which  would  otherwise  result 

&18  Lakesbore  Oattle  Co.  ▼.  Modoc  Land  Co.,  127  Cal.  37,  39,  59 
Pac.  206, 

219  Brind  v.  Gregory,  122  CaL  480,  65  Pac.  250. 

230  Stonsifer  v.  Kilbum,  94  CaL  33,  29  Pac.  332;  Banta  ▼.  BiUer, 
121  Cal.  414,  416,  53  Pac.  935. 
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horn  a  failure  to  take  essential  steps  in  the  proceeding  within 
the  legal  time. 

The  question  of  the  power  of  the  court  to  permit  an  amend- 
ment first  arose  in  California  prior  to  the  adoption  of  the  new 
constitution  of  1879^  abolishing  terms  of  court,  in  the  case 
of  Spanagel  v.  Dellinger,^^  and  the  conclusions  there  reached 
are  still  important  in  all  states  where  stated  terms  of  courc 
are  held.  The  case  has  been  often  cited  and  its  doctrine 
adopted  in. other  states.  The  respondent  on  appeal  moved  to 
strike  out  the  statement  on  motion  for  new  trial,  upon  the 
groimd  that  it  was  not  filed  within  the  proper  time.  The 
facts  upon  which  the  motion  was  based  were  as  follows:  On 
the  day  upon  which  the  finding  or  decision  wae  filed,  counsel 
for  respondent  served  counsel  for  appellant  with  notice  of  such 
filing.  Within  ten  days  thereafter  the  latter  served  upon  the 
former  notice  of  intention  to  move  for  a  new  trial.  Within 
five  days  after  notice  of  motion  for  new  trial  counsel  for  ap- 
pellant applied  to  the  court  for  an  order  allowing  twenty  days 
in  addition  to  the  time  allowed  by  the  statutes  for  that  pur- 
pose, in  which  to  prepare  and  file  a  statement  on  motion  for 
new  trial  which  was  allowed,  but  by  mistake  the  order  was 
entered  as  allowing  the  additional  time  for  the  purpose  of  pre- 
paring and  filing  a  statement  "on  appeal,'*  instead  of  "new 
trial.*'  Subsequent  to  this  order,  and  before  any  further  action 
on  the  part  of  the  court  was  called  for,  the  court  adjourned. 
At  the  next  term  the  mistake  having  been  discovered  in  the 
meantime,  coimsel  for  appellant  moved  the  court  to  amend 
the  order,  so  as  to  make  it  conform  to  the  truth,  as  alleged 
by  him.  The  court  sustained  the  motion,  and  the  order  waa 
amended  accordingly.  Upon  these  facts,  the  statement  was 
filed  in  time  if  the  court  had  power  to  make  the  order  amend- 
ing its  order,  otherwise  not.     Sanderson,  C.  J.,  delivering  the 

231  34  Cal.  476,  482  (citing  authorities).  Cited  and  approved  on 
same  point  in  Marshall  v.  Golden  Fleece  M.  Co.,  16  Nov.  156,  170. 
In  LabdeU  ▼.  Hall,  3  Nev.  507,  522,  wiU  be  found  an  able  opinion 
hj  Chief  Jnstiee  Beatty  on  the  same  question  upon  a  rehearing. 
It  is  in  substantial  accord  with  the  opinion  in  Sponagel  v.  Bellinger, 
34  Cal.  476,  and  both  decisions  were  rendered  at  the  January  term, 
1868,  of  the  respective  courts. 
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opinion  of  the  court,  overruling  a  former  decision,*^^  sustain- 
ing the  power  of  the  lower  court  to  make  the  amendment  and 
denying  the  motion  to  strike  out  the  statement,  said:  "The 
general  rule  that  a  court  cannot  amend  its  record  after  the 
adjournment  of  the  term  at  which  it  was  made,  except  where 
the  record  contains  matter  to  amend  by,  announced  in  that 
case,  is  correct;  but  we  erred  in  considering  proceedings  in- 
augurated or  taken  for  the  purpose  of  setting  aside  the  ?erdic7 
and  obtaining  a  new  trial  as  constituting  a  part  of  the  record 
of  the  term  at  which  the  judgment  was  entered  ■  within  the 
sense  of  that  rule,  which  was  due  doubtless  to  the  fact  that 
the  difference  wliich  exists  between  the  making  of  the  record 
at  conunon  law  and  under  our  practice  was  overlooked.  We 
said:  ^At  common  law,  when  the  proceedings  have  been  en* 
tered,  the  court  would  allow  no  further  amendments;  but  by 
the  statutes  of  jeofails  and  amendments  a  still  further  right 
of  amendment  was  given.  The  making  up  of  the  judg- 
ment-roll is  the  equivalent,  under  our  Practice  Act,  of  the  en- 
try of  record  at  common  law.'  The  former  proposition  is 
correct,  but  the  latter  is  too  broad  and  therein  lies  the  vice  of 
our  decision  in  that  case.  In  respect  to  the  general  purpose 
and  effect  of  a  record,  the  making  up  of  the  judgment-roll 
under  our  practice  and  the  entry  of  record  at  common  law 
are  doubtless  equivalents;  but  in  respect  to  proceedings  taken 
for  the  purpose  of  obtaining  a  new  trial,  they  are  not  the 
equivalents  of  each  other.  The  difference  lies  in  the  fact  that 
at  common  law  the  judgment  was  not  entered  or  signed  until 
after  the  motion  for  new  trial  had  been  heard  and  determined. 
Hence  the  record  was  not  made,  in  the  sense  of  the  rule  under 
consideration,  until  the  court  had  finally  disposed  of  the  whole 
case,  including  the  motion  for  a  new  trial ;  so  that  the  proceed- 
ings on  the  motion  for  a  new  trial  did  not  reach  beyond  or 
succeed  the  entry  of  judgment  and  the  adjournment  of  the 
term,  therefore,  did  not  thereafter  continue  'in  the  breast  or 
memory  of  the  judge,'  but  like  all  other  proceedings  in  the 
case,  existed  in  the  record  already  made,  which  could  not  there- 
after be  altered  or  amended,  except  as  already  suggested. 
Under  our  practice  the  rule  is  otherwise.     The  motion  for  new 

222  De  Castro  v.  Bichardson,  25  Cal.  49. 
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trial  may  be  made  before  and  after  the  entry  of  judgment  ox 
the  making  of  the  roll^  but  in  either  events  as  we  held  in  the 
cases  cited^  the  motion  proceeds  independently  of  the  judg- 
ment^ and  mainly  upon  a  record  of  its  own,  which  may  or 
may  not  be  made  at  the  term  at  which  the  judgment  was 
entered  and  may  be  made  out  of  term  as  well  as  in.  It  is 
unaffected  by  an  adjournment  of  the  term,  but  proceeds  all 
the  same,  whether  in  term  or  vacation,  and  remains  in  fieri 
until  the  final  order  granting  or  denying  it  is  made;  and  until 
that  time,  at  leaat,  the  record  cannot  be  said  to  have  been 
made,  in  the  sense  of  the  rule  under  consideration.  Until  then, 
the  proceedings  must  be  considered  as  being  ^in  paper,'  or 
in  the  breast  of  the  judge,'  in  the  common-law  sense  of 
those  terms^  and,  therefore,  within  the  judge's  control  on  the 
score  of  amendment.  In  sense  of  the  rule  in  hand,  as  to  a 
motion  for  a  new  trial,  it  begins  and  ends  with  the  motion.'' 
The  liberality  of  view  as  to  acts  of  the  trial  judge  herein, 
in  the  exercise  of  jurisdiction  under  section  473  of  the 
California  Code  of  Civil  Procedure  (like  provisions  being 
found  in  statutes  elsewhere)  was  shown  in  Banta  v.  Siller.^'''^ 
The  case  is  instructive  both  for  its  doctrine  and  with  reference 
to  the  practice  suggested,  where  by  inadvertence  the  time  had 
lapsed.  In  that  case,  the  statement  was  prepared  in  proper 
time  and  amendments  duly  proposed,  and  the  defendants  gave 
notice  to  the  plaintiff  that  they  would  present  the  statement, 
with  the  amendments,  to  the  judge  for  settlement  on  the 
twenty-seventh  day  of  February,  1896,  which  was  within  the 
ten  days  prescribed  by  the  code.  They  were  not  presented  to 
the  judge  on  that  day,  but  were  left  with  the  clerk  for  him 
two  days  afterward.  Subsequently,  on  March  16th,  the  pro- 
posed statement  and  amendments  came  up  for  settlement, 
and  upon  objection  of  plaintiff,  the  court  refused  to  settle 
the  same.  On  the  same  day  the  defendants  served  notice  of 
a  motion  to  be  relieved  from  the  order  refusing  to  settle  the 
statement  on  the  ground  of  inadvertence,  excusable  neglect, 
etc.  The  court  granted  the  motion,  and  thereafter,  against 
the  plaintiff's  objection,  settled  the  statement  as  presented  in 
the  supreme  court  on  appeal  from  an  order  denying  the  de- 

223  121  Cal.  414,  53  Pac.  935. 
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fendants'  motion  for  a  new  trial.    The  plaintiff  (respondent) 
objected  to  a  consideration  of  the  statement  on  the  ground 
that  it  had  neither  been  presented  to  the  judge  nor  left  for 
him  with   the  clerk   within   the  time   limited   by   law.    The 
court  upheld  the  power  of  the  trial  judge  to  relieve  the  de- 
fendants in  the  manner  shown  as  the  exercise  of  jurisdiction 
under  section  473  of  the  Code  of  Civil  Procedure,  and  said 
that  '^imder  that  section  the  release  of  a  party  from  a  pro- 
ceeding taken  against  him  through  mistake,  inadvertence,  etc., 
is  a  matter  largely  within  the  discretion  of  the  trial  court. 
An  order  granting  such  release  wiU  not  be  disturbed  here,  un- 
less it  clearly  appears  that  the  court  or  judge  was  guilty  of 
gross  abuse  of  discretion  in  making  it.    Indeed,  it  has  been 
frequently  said  that,  in  cases  of  doubt,  the  court  ought  to  re- 
solve the  doubt  in  favor  of  the  application,  so  that  the  full 
merits  of  the  litigation  might  be  presented.'*    The  decision 
was  rested  upon  the  authority  of  a  prior  decision  in  which 
the  trial  judge  had  refused  to  relieve  the  party  on  the  ground 
of  a  want  of  jurisdiction,  though  admitting  that  the  show- 
ing upon  the  application  for  relief  was  sufficient,  and  the  su- 
preme court  had  reversed  his  ruling.^*    The  true  basis  for 
the  doctrine  of  these  decisions  is  that,  in  order  to  prevent  the 
proceeding  proving  abortive,  by  reason  of  some  slip,  oversight, 
mistake  or  excusable  neglect,  the  trial  court  may  resort  to 
the  power  conferred  by  section  473  for  such  occasions.    They 
are  not  in  conflict  with  the  decisions  found  in  California  and 
other  states  to  the  effect  that  once  the  court  loses  jurisdiction, 
it  cannot.be  restored,  and  that  the  court  has  no  jurisdiction 
to  grant  an  extension  of  time  after  the  expiration  of  the  time 
limited  by  law  or  previous  extensions  thereof.     In  the  later 
case.  Justice  Temple  filed  a  concurring  opinion  in  which  he 
stated  that  he  concurred  only  by  reason  of  the  former  decision, 
which  he  vigorously  assailed.     The  decision  was  rendered  in 
department.     The  chief  justice  dissented  from  an  order  de- 
nying a  hearing  in  bank.    But  it  should  be  noted  that  in  the 
earlier  case,  thus  criticised,  the  court  distinguishes  decisions 
prior  thereto  from  the  case  then  before  the  court  in  these  words : 
"It  is  contended  that  the  court  had  no  power  to  relieve  ap- 

224  Stonsifer  v.  Kilburn,  94  Cal.  33,  29  Pac.  32. 
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pdlants  from  the  legal  effect  of  their  failure  to  serve  their 
propofied  bill  of  exceptions  in  time^  even  though  their  default 
was  caused  by  their  excusable  mistake^  and  the  relief  asked 
be  deemed  just.  But  the  cases  cited  in  support  of  this  point 
seems  to  go  no  further  than  to  determine  what  is  the  legal 
effect  of  the  defaxdt  in  the  absence  of  a  proper  and  well- 
grounded  proceeding  to  be  relieved  from  it^  and  do  not  deter- 
mine that  the  court  has  no  power^  imder  any  circumstanced, 
to  relieve  a  party  from  such  legal  effect.  The  distinction 
seems  quite  as  clear  as  that  between  determining  the  legal 
effect  of  a  judgment  by  default,  and  adjudging  that,  under 
no  circumstances,  can  a  party  be  relieved  from  the  legal  ef- 
feet  of  such  judgjnent''**^ 

§  446.  Exteniive  powen  of  trial  courts  over  engronment 
and  amendment. 
Much  more  liberal  views  have  recently  prevailed  than 
formerly  with  respect  to  the  power  of  trial  judges  subsequent 
to  settlement,  engrossment  and  filing  statements  and  bills. 
There  is  scarcely  any  limit  to  the  power  thus  conceded  to 
them,  upon  proper  motion  made  in  due  time  in  cases  where 
the  due  form  of  settling  the  statement  has  been  observed,  how« 
ever  defective  the  performance.  But  the  principle  stated  in 
an  early  case**®  does  not  require,  nor  has  it  received  any 
criticism  or  modification — ^namely,  that  the  statement  should 
not  be  amended  except  upon  a  very  clear  showing. 

It  appears  to  be  now  settled  that  the  specifications  in  a 
statement  may  be  amended  by  the  moving  party  on  the  hear* 
ing  of  the  motion,  if  the  adverse  party  will  not  be  injured  by 
the  amendment.^^    This  power  to  amend  the  specifications 

225  Stoneaifer  v.  Kilburn,  94  Cal.  33,  29  Pac.  332. 

226  Hutehinsoii  v.  Boars,  13  Cal.  50. 

2*T  Low  v.  McCallan,  64  Cal.  2,  27  Pac.  787,  cited  in  Alameda 
Maeadamizing  Co«  v.  Williams,  70  Cal.  534,  538,  12  Pac.  ?30,  also 
holding  that  specifications  mav  be  amended  after  the  time  for 
settling  statement  fias  passed:  Scott  v.  Bourne,  13  Wash.  471,  43 
Pac  372.  This  right  was  denied  in  Levy  v.  Gettleon,  27  Cal.  686. 
But  that  case  cannot  be  regarded  as  authority  at  the  present  day. 
A  bill  of  exceptions  which  has  been  settled,  allowed,  and  signed  by 
the  trial  judge  can  be  amended  by  order  nunc  pro  tunc  at  a  sub- 
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includes  the  right  to  insert  additional  specifications.'^^  Sq 
if^  upon  proper  showing^  there  is  no  error  in  setting  aside  the 
settlement  and  allowance  of  a  statement  and  allowing  it  to 
be  reingrossed  so  as  to  include  exhibits  referred  to  therein, 
which  had  not  been  engrossed  at  length;  and^  for  the  purpose 
of  determining  what  exhibits  were  in  reality  referred  to  in 
the  statement,  the  court  is  authorized  to  make  such  investigaf- 
tion  as  may  enable  it  to  settle  the  statement  according  to  the 
facts.***  And  in  Jackson  v,  Puget  Sound  Lumber  Co.  *■*  the 
right  to  have  a  bill  of  exceptions  certified  and  signed  by  the 
judge  after  it  was  filed,  and  after  the  time  for  its  settlement 
had  passed,  he  having  inadyertenfly  omitted  to  do  so  before 
filing,  was  established,  a  request  therefor  having  been  made 
before  the  time  for  filing  the  bill  had  elapsed.  Beatty,  C.  J., 
delivering  the  opinion,  said:  ''The  defendant  had  done  all 
that  the  law  required  him  to  do,  and  was  entitled  to  have  his 
bill  of  exceptions  certified,  for  otherwise  it  could  not  avail 
him  in  this  court.  The  statute,  it  is  true,  directs  that  the  bill 
shall  be  filed  after  it  is  signed  by  the  judge  or  referee,  with 
his  certificate  that  it  is  allowed,  but  it  is  not  to  be  concluded 
from  this  provision  that,  if  the  settled  and  engrossed  bill  of 
exceptions  happens  to  be  filed  with  the  clerk,  by  inadvertence 
of  the  judge  or  referee,  or  even  of  the  party  seeking  its  al- 

sequent  tenn,  and  after  an  appeal  has  been  taken  and  perfected,  so 
as  to  make  the  bills  agree  with  the  real  facts:  State  v.  Estes,  34  Or. 
196,  51  Pac.  77,  52  Pac.  571,  55  Pac.  25.  In  South  Dakota  a  bill  of 
exceptions  from  which  something  material  has  been  omitted,  or  in- 
serted by  mistake  or  inadvertence  msj  be  returned  to  the  lower 
court  upon  order  of  the  appellate  court  for  correction:  Gomp.  Laws, 
§  4938;  Laws  1897,  c.  34;  Hedlun  v.  Holy  Terror  Min.  Co.,  14  S.  Dak. 
369;  85  N.  W.  861;  Foley  &  Wadsworth  Co.  v.  Porteaus,  7  S.  Dak. 
34,  63  N.  W.  155. 

228  Gill  V.  Hecht,  13  Utah  5,  43  Pac.  626.  See  Dutton  v.  Seevers, 
89  Iowa,  302,  56  N.  W.  398;  Seagrove  v.  Hall,  10  Ohio  Civ.  bt.  Eep. 
395,  Davis  v.  Cook,  9  8.  Dak.  819,  69  N.  W.  18. 

229  Warner  v.  Thomas  (The  F.)  Parisian  D.  &  C.  Works^  105  CaL 
409,  39  Pac  960. 

280  115  Cal.  632,  634,  47  Pac.  603.  In  Richardson  v.  Eureka  (City 
of),  96  Cal.  443,  31  Pac.  458,  the  action  of  the  trial  court  in  per- 
mitting attorney  for  movant  to  sign  statement  at  settlement;  also 
in  permitting  a  further  amendment  after  the  time  for  filing  it  had 
elapsed  was  sustained. 
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lowance,  before  it  has  been  properly  certified,  the  right  to  a 
proper  certificate  is  forever  lost.  On  the  contrary,  it  ought 
to  b^  considered  that  such  filing  is  premature  and  unauthor- 
ized, and,  if  a  timely  request  is  made  for  the  certificate  of  al- 
lowance, it  should  be  granted,  and  the  bill  refiled.'^  But  the 
power  to  amend  a  statement  or  bill  of  exceptions  terminates 
upon  the  disposal  of  the  motion  for  a  new  trial.*'* 

Ai  this  point  must  be  noted  one  of  those  technical  differ- 
ences— this  time  not  between  statements  and  bills  of  excep- 
tions— but  between  two  kinds  of  bills  of  exceptions — ^result- 
ing  from  divergences  from  uniformity  in  the  respective  pro- 
visions in  the  code  governing  herein.  The  following  language 
of  the  court  per  the  chief  justice  in  Baker  v.  Borelli*^  will 
be  quoted  to  make  the  distinction:  ''We  are  brought  then,  to 
the  question  whether  it  was  competent  for  the  superior  court 
to  correct  this  bill  of  exceptions  after  the  entry  of  the  order 
denying  a  new  trial,  and  an  appeal  to  this  court,  and  the  filing 
of  the  record  here.  This  bill  of  exceptions  being  the  basii) 
of  the  motion  for  a  new  trial,  and  the  record  upon  which  the 
order  overruling  that  motion  rests,  cannot  be  changed  with- 
out first  setting  aside  that  order.  And  can  that  order  be  set 
aside  by  the  superior  court  after  it  has  been  appealed  to  thii 
court?  We  have  no  doubt  that  a  bill  of  exceptions,  or  state- 
ment which  has  been  settled  after  appeal  taken,  may  be  cor- 

SSI  Baker  v.  Borelli,  181  Cal.  615,  617,  63  Pac  914,  foUowed  and 
adopted  in  same  ease,  136  Cal.  160,  166,  68  Pac.  591;  Grand  Orove 
etc.  T.  Garibaldi  Grove  ete.,  180  Cal.  116,  80  Am.  St.  Bep.  80,  62  Pac. 
486,  limited  In  its  application,  131  Cal.  p.  618,  63  Pac.  1017. 

ssy  131  CaL  615,  617,  68  Pac.  914.  In  support  of  the  proposition 
that  "a  bill  of  exceptions,  or  statement  which  has  been  settled 
after  an  appeal  taken  may  be  corrected  by  a  proper  proceeding  under 
seetion  473  of  the  Code  of  Civil  Procedure.  Commenced  within  six 
months  after  the  settlement,  the  court  cited  Flynn  v.  Cottle,  47  Cal. 
526;  Sprigg  v.  Barber,  118  Cal.  592,  '50  Pac.  682,  and  In  re  Lamb; 
05  Cal.  408,  30  Pac.  568.  In  support  of  the  proposition  that  where  a 
new  trial  has  been  granted  by  an  order  improvidently  or  prematurely 
made  before  the  record  was  properly  settled  and  certified,  the 
supreme  court,  npon  reversal  of  the  order,  may  remand  the  cause 
for  further  and  orderly  proceedings  upon  the  motion,  the  court 
fited  Morris  v.  DeCelis,  41  CaL  331,  and  Thomas  v.  Sullivan,  11  Nev. 
280. 
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rected  by  a  proper  proceeding  under  section  473  of  the  Code 
of  Civil  Procedure,  commenced,  as  this  was,  within  six  monthd 
after  the  settlement,  for,  in  such  cases,  the  superior  court  is 
empowered  to  settle  the  bill  or  statement— i.  e.,  to  complete 
the  record — after  and  for  the  purpose  of  the  appeal.  But  a 
bill  of  exceptions,  prepared  and  settled  beforehand,  to  be  used 
in  support  of  a  motion  for  a  new  trial,  after  the  denial  of  thd 
motion,  raised  a  different  question.  We  are  of  the  opinion 
that  in  such  case,  the  record  cannot  be  amended,  and  this  for 
reasons  which,  though  technical,  are  nevertheless  conclusive. 
The  appeal  deprives  the  superior  court  of  jurisdiction  to  set 
aside  its  order  denying  a  new  trial,  and  while  that  order  is  in 
force,  the  record  upon  which  it  is  based  cannot  be  changed, 
and  this  court  must  review  the  order  upon  the  same  record 
upon  which  it  was  made.  It  has  been  held,  and  we  have  no 
doubt  correctly  held,  that  where  a  new  trial  had  been  granted 
by  an  order  improvidently  or  prematurely  made  before  the  rec- 
ord was  properly  settled  and  certified,  this  court,  upon  re- 
versal of  the  order,  may  remand  the  cause  for  further  and  or- 
derly proceedings  upon  the  motion;  but  this  rule  of  practice 
does  not  meet  the  exigencies  of  this  case.'*  In  California,  the 
supreme  court  went  so  far  in  one  case  as  to  hold  that  the 
amendment  may  amount  to  the  insertion  of  an  entire  list  of 
specifications,  at  any  reasonable  time  after  its  proposal,  and 
that  in  such  case,  the  limitation  of  six  months  fixed  in  sec- 
tion 473  of  the  Code  of  Civil  Procedure  for  applications  for 
relief  from  result  of  mistake,  inadvertence,  etc.,  does  not  ap- 
pjy  238  However,  as  the  statement  had  never  been  certified 
or  signed,  it  is  doubtful  whether  the  six  months  period  of  lim- 
itation had  commenced  to  run  against  it.  The  general  rule  is 
that  six  months  bars  the  right  to  amend.^* 

The  party  desiring  to  amend  a  statement  or  bill  which  has 
been  already  settled  and  filed  should  include  an  application  to 
set  aside  and  reopen  the  settlement,  without  which  the  court 

288  Smith  V.  Stockton  (City  of),  73  Cal.  204,  41  Pac.  675.  As  to 
right  to  adH  grounds  of  motion  after  time  for  filing  statement  was 
passed,  under  the  old  Practice  Act,  see  Valentine  v.  Stewart,  15 
Cal.  396;  Loucks  v.  Edmondson,  18  Cal.  203. 

234  Sprigg  V.  Barber,  118  Cal.  591,  50  Pac.  682;  Flynn  v.  Cottle, 
47  Cal.  526. 
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has  no  power  to  alter  or  amend.  This  is  also  necessary  to 
enable  the  opposite  party  to  suggest  amendments  to  meet  those 
proposed  by  the  movant.  Such  right  was  thus  explained  where 
.*'n  amendment  was  sought  in  order  to  insert  an  additional  spec- 
ification in  a  statement  settled  by  stipulation  under  the  Cali« 
fomia  Practice  Act  of  1851 :  '^e  think  that,  notwithstanding 
the  stipulation,  such  specification  might  be  added,  and  that 
the  plaintiff,  too,  was  at  liberty,  notwithstanding  the  stipula- 
tion,  to  propose  such  amendments  to  the  statement  as  might 
appear  necessary  in  view  of  the  specifications  subsequently  ap- 
pearing to  be  relied  upon  in  support  of  the  motion.  Upon  any 
other  construction,  it  would  result  that,  upon  the  one  hand, 
the  motion  must  necessarily  be  defeated  altogether  for  the  want 
of  specifications,  or  upon  the  other  hand,  the  plaintiff  be  de- 
prived of  the  opportunity  of  suggesting  amendments  rendered 
necessary  in  view  of  the  particular  specifications  presented.*'^^ 

There  should,  of  course,  not  be  two  statements  or 
bills  in  the  same  case  and  for  the  same  purpose; 
and  the  court  should  not,  while  one  is  before  it  or 
on  file,  settle  or  participate  in  the  making  of  an- 
other.*^  And  it  was  recognized  as  the  proper  practice  prior 
to  the  code  for  the  court  to  order  a  cancellation  of  its  certifi- 
cate to  a  statement  or  bill  already  settled  and  filed,  prelim- 
inarily to  amendment.**^  The  practice  must  be  the  same  un- 
der the  code,  for  the  provisions  are  the  same  in  the  two  pro- 
cedure acts. 

It  is  immaterial  with  respect  to  appeals  from  the  judgment 
upon  which  a  bill  of  exceptions  is  to  be  used  that  the  applica- 
tion is  made  after  the  appeal  is  perfected;  but  it  is  otherwise 
if  the  appeal  was  from  the  order  on  a  motion  for  new  trial  as 
previously  explained.**®  In  any  event,  the  application  for  re- 
lief by  amendment  should  be  made  in  the  lower  court.*^ 

S86  Tineas  ▼.  Maryflville  (City  of),  44  Cal.  210,  212. 

286  People  V.  Boniero,  18  Gal.  90,  92. 

287  Flynn  ▼.  Cottle,  47  Cal.  526,  a  case  decided  after  the  adoption 
of  the  code,  bnt  governed  by  the  Practice  Act  because  tried  before 
Code  of  Civil  Procedure  became  effective. 

238  The  case  of  Baker  v.  Borelli,  131  Cal.  615,  63  Pac.  914,  would 
appear  not  to  be  authoritative  under  the  former  Montana  statute: 
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§  447.    Engroument. 

The  subject  of  engrossment  of  statements  and  bills  seldom 
comes  before  appellate  courts  in  direct  connection  with  the 
appeal  where,  as  in  California,  the  rules  require  printed  tran- 
scripts. In  that  state,  it  is  one  to  be  dealt  with  almost  ex- 
clusively in  the  lower  court  In  some  states,  however,  the  orig- 
inal files,  including  any  settled  statements  or  bills  of  excep- 
tion, or  certified  manuscript  copies  thereof  are  still  in  use  on 
appeal.  In  such  states,  a  proper,  correct^  and  legible  engross 
ment  is  usually  exacted.  The  engrossment  means  not  only  a 
preparation  of  the  record  so  that  its  contents  may  be  read, 
but  a  convenient  arrangement  of  its  parte;  and  it  was  held 
that  a  statement  on  motion  for  a  new  trial,  the  beginning  or 
ending  of  which  was  not  indicated  in  the  record,  and  which 
was  a  transcript  of  the  stenographer's  notes  by  question  and 
answer,  and  was  never  settled  by  the  trial  judge,  nor  the  pa- 
pers therein  arranged  in  chronological  order,  would  not  be  con- 
sidered by  the  court  on  appeal.**^  But  the  same  court  held 
that  a  statement  on  motion  for  a  new  trial  would  not  be  dis- 
regarded because  amendments  thereto  were  not  engrossed  in 
the  record,  but  occupied  separate  position  at  the  close  of  the 

Williams  Mercantile  Co.  ▼.  Fussy,  18  Mont.  401,  84  Pae.  189.  But 
as  the  code  provisions  are  now  mbstantially  the  same  herein  9ta 
those  of  California,  the  same  view  would  probably  prevail  there- 
under as  in  that  casa  See,  also,  James  v.  Leport,  19  Nev.  ITS,  8 
8  Pac.  47;  Coulter  v.  Great  Northern  Co.,  5  N,  Dak.  585,  67  N.  W. 
1046. 

289  For  court's  powers  with  respect  to  engrossment  and  amend- 
ment of  bills,  see  next  succeeding  section. 

240  Becker  v.  Yellowstone  County,  10  Mont.  87,  24  Pac.  700.  In 
Gallatin  Canal  Co.  v.  Lay,  10  Mont.  528,  26  Pac.  1001,  it  was  held 
that  amendments  which  had  been  allowed  to  a  statement  would  not 
be  considered  by  the  court  on  appeal,  when  such  amendments  did  not 
ftppear  in  their  appropriate  places,  but  were  tacked  to  the  end  of 
the  statement  in  their  original  language  with  references  to  pages 
and  lines  in  the  original  draft.  See,  also,  Dyea  Elec.  L.  Co.  v. 
Eastern,  15  S.  D.  572,  90  N.  W.  859;  Hattabaugh  v.  Vollmer,  5 
Idaho,  23,  46  Pac.  831.  The  trial  judge  owes  no  duties  with  refer- 
ence to  the  engrossment  of  the  hill  after  deciding  what  it  shall  con- 
tain: Edwards  v.  Baker,  3  N.  Dak.  170,  54  N.  W.  1026. 
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statement,  where  such  amendments  comprised  additional  mat- 
ter which  was  complete  and  intelligible  Id  itself.*** 

m  Pefim  Plaeer  Min.  Co.  ▼.  Schreiner,  14  Mont.  121,  85  Pac.  878, 
and  tfie  Washington  court  held  that  where  a  statement  of  facts 
proposed  by  appellant  and  an  amended  statement  proposed  by  re- 
spondent, were  certified  by  the  trial  court  as  together  containing  the 
matters  and  proceedings  occurring  in  the  cause,  the  supreme  court 
would  treat  the  combined  statements  as  constituting  properly  a  part 
of  the  record,  especialy  when  no  objection  was  made  in  the  court 
below  against  both  proposed  statements  being  made  a  part  of  the 
record:  Herrman  v.  Great  Northern  By.  Co.,  27  Wash.  472,  68  Pac. 
82.  The  facts  and  views  of  the  court  in  this  case  are  thus  stated: 
''Bespondent  moves  to  strike  the  statement  of  fact,  for  the  reason, 
as  urged,  that  the  court  has  settled  two  separate  and  complete 
statements  which  are  inconsistent  and  conflicting  with  each  other. 
From  the  record  it  appears  that  appellant  duly  filed  a  proposed 
statement.  The  evidence  is  not  set  out  in  the  form  of  questions  and 
answers  as  taken  by  the  stenographer,  but  is  set  forth  in  narrative 
form,  and  purports  to  contain  all  the  material  facts,  matters,  and 
proceedings  which  occurred  at  the  trial.  In  due  time  respondent 
filed  what  is  denominated  as  amended  statements  of  facts,  proposed 
by  respondent  as  a  substitute  for  the  original  statement  proposed  by 
appellant.  In  the  latter  proposed  statement  the  evidence  is  also  set 
out  in  narrative  form,  and  purports  to  'be  a  complete  statement  of 
all  the  evidence^  and  of  all  that  occurred  at  the  trial.  The  certifi- 
cate of  the  court  is  to  the  effect  that  the  matters  and  proceedings 
embodied  in  the  appellants'  proposed  statement  and  in  the  respond- 
ent's proposed  amended  statement,  combined,  are  matters  and  pro- 
ceedings which  appeared  in  the  cause,  and  they  are  made  a  part  of 
the  record.  The  court,  in  its  certificate,  also  refers  to  the  combined 
statements  as  'the  foregoing  statement,'  thus  treating  them  as  a 
unit,  and  as  comprising  one  statement  in  the  case.  Bespondent  con- 
tends that  appellant's  proposed  statement  is  distorted,  garbled  and 
incomplete;  and  appellant  makes  a  like  charge  against  the  amended 
statement  proposed  by  respondent.  It  is  manifest  that  this  court 
bae  no  means  of  determining  the  accuracy  of  the  respective  con- 
tentions, and  must  rely  upon  the  certificate  of  the  trial  court.  That 
certificate  recites,  in  effect,  that  the  contents  of  each  of  the  pro- 
posed statements  are  truthful  accounts  of  matters  which  occurred  at 
the  trial,  and  both  are  therefore  approved  and  made  a  part  of  the 
record.  It  is  doubtless  the  court's  view  that  omissions  in  one  pro- 
posed statement  were  supplied  by  the  other.  In  any  event,  repond- 
ent.'s  motion  to  strike  the  whole  statement  as  settled  seems  to  us  in- 
consistent, since  the  motion  includes  respondent's  own  proposed 
amended  statement,  submitted  by  itself  for  certification,  which  pur- 
ports to  be  complete  in  itself,  and  which  the  court  had  made  a  part  of 
the  record.    Moreover,  we  are  unable  to  find  in  the  record  any  objec- 
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In  California,  a  prevalent  and  convenient  practice  of  omit- 
ting to  copy  exliibits  and  documentary  evidence  generally  into 
the  skeleton  statement,  but  filing  the  latter  and  furnishing  the 
former  to  the  printer  came  before  the  supreme  court  in  Lake 
Shore  Cattle  Co.  v.  Modoc  Land  Co.,***  and  was  sanctioned. 
In  overruling  an  objection  presented  by  the  respondent  to  the 
course  there  pursued,  in  filing  the  skeleton  statement  as  signed 
and  certified  for  the  engrossed  statement,  the  court  said :  ^'The 
alleged  defect  in  the  engrossed  statement  was  that  certain  doc* 
uments  on  file  in  the  action  had  not  been  transcribed  at  length  ; 
but  exact  reference  had  been  made  to  them  as  exhibits,  with 
the  direction  'here  insert.'  But  as  to  documents  on  file,  thin 
is  sufficient  engrossment  for  the  purposes  of  the  hearing  be- 
fore the  trial  court.  It  is  a  procedure  countenanced  by  the 
code,  and  justified  by  our  decisions.  Of  course,  in  printing 
the  transcript  on  appeal  to  this  court,  documents  must  be 
inserted  at  length.''  In  this  case,  the  court  referred  to  section 
648  of  the  Code  of  Civil  Procedure  for  a  provision  authorize 
ing  the  practice  there  adopted.  That  section  governs  the  set- 
tlement of  bills  of  exceptions,  but  by  analogy  is  held  applicable 
to  the  settlement  of  the  statement  to  be  used  on  the  motion, 
there  being  no  corresponding  provision  in  section  659  govern- 
ing the  latter.  But  where  the  hearing  is  on  the  minutes,  sec- 
tion 660,  providing  that  "where  the  motion  is  made  on  the 
minutes,  reference  may  also  be  had  to  any  depositions,  docu- 
mentary evidence,  and  phonographic  report  of  the  testimony 
on  file"  applies.  Both  sections  refer  to  documentary  evidence, 
which  means  paper  exhibits,  "on  file."  As  has  been  previously 
explained,***  the  fact  that  the  phonographic  notes  are  on 
file  does  not  justify  their  incorporation  in  the  statement  by 
way  of  engrossment,  in  the  original  form  of  a  transcription 
thereof,  nor  does  the  fact  that  documentary  evidence  is  on  file 

tion  made  in  the  court  belaw  to  the  signing  of  the  ooort's  certificate 
as  it  was  signed,  making  both  proposed  statements  a  part  of  the  reo^ 
ord.  For  the  foregoing  reasons  we  must  treat  that  which  the  court 
has  made  a  part  of  the  record  as  constituting  the  statement  of  facts 
for  the  case,  and  the  motion  to  strike  is  denied." 

242  127  Cal.  37,  39,  59  Pac.  206.     Citing  Code  Civ.  Proc,  i  6i8; 
Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  131. 

243  See  ante,  §  431. 
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necessitate  its  insertion  in  the  engrossed  statement.  It  may 
be  simply  referred  to,  as,  for  instance,  *'a  power  of  attorney 
authorizing  A.  B.  to  lease'*  a  certain  tract  of  land,  there  be- 
ing no  dispute  as  to  its  sufficiency  as  authority,  would  be  suf- 
ficient; and  if  the  party  using  the  statement  makes  no  point 
as  to  the  admissibility  of  a  document,  it  is  sufficient  to  say 
that  such  and  such  an  instrument,  or  paper  ^was  read  in  evi- 
dence*'  by  plaintiff,  or  by  defendant,  according  to  the  fact. 

It  is  not  the  usual  practice  to  have  the  file  marks  actually 
placed  upon  exhibits,  though,  strictly  speaking,  that  is  what 
the  statute  contemplates.  It  is  sufficient  for  the  purposes  of 
engrossment  after  the  manner  of  a  skeleton  statement  that 
they  be  actually  deliyered  to  the  clerk  and  marked  as  exhibits, 
or  perhaps  even  though  they  be  not  so  marked.  Though  the 
law  contemplates  that  they  shall  remain  in  custody  of  the 
court,  it  is  the  usual  practice  for  them  to  be  withdrawn  by  con- 
sent, or  by  permission  of  the  court  Without  such  consent  or 
order,  copies  may  be  made  before  or  after  their  being  intro- 
duced in  evidence  for  the  purposes  of  preparing  statements  and 
bills  of  exceptions,  or  having  them  printed  as  part  of  the  tran- 
script on  appeaL 


§448. 

With  reference  to  the  time  within  which  service  of  the  draft 
of  the  proposed  statement  or  bill,  and  of  the  amendments 
thereto,  should  be  made,  little  need  be  added  to  the  require- 
ments of  statutes.  These  are  usually  clear  and  explicit.  The 
provision  in  the  California  Code  of  Civil  Procedure  is  as  fol- 
lows: ''If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service  of 
the  notice,  or  such  further  time  as  the  court  in  which  the  ac- 
tion is  pending,  or  the  judge  thereof,  may  allow,  prepare  a 
draft  of  the  statement,  and  serve  the  same,  or  a  copy  thereof, 
upon  adverse  party.^^*^*  The  provision  is  now  as  amended  in 
1874.  Prior  to  the  code,  the  practice  varied  with  successive 
amendments  to  the  Practice  Act  of  1851,  so  that  many  de- 
cisions will  be  found  inapplicable  under  the  provision  as  it 
stands  at  present  except  as  supporting  the  general  proposition 

244  f  659,  subd.  8. 
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that  the  statutory  requirements  must  be  substantially  complied 
with.  As  first  adopted,  the  Practice  Act  of  1851  required  the 
proposed  statement  to  be  filed,  but  did  not  require  it  to  be 
served.***  It  will  be  observed  that  the  present  code  provision 
reverses  the  former  practice.  It  requires  the  proposed  state- 
ment to  be  served,  but  does  not  require  it  to  be  filed  until  after 
settlement  and  ODgrossment.  The  superior  advantage  and  con- 
venience  of  the  present  system  is  common  knowledge  and  need 
not  be  enlarged  upon. 

The  party  has  ten  full  days  after  service  of  his  notice  of  in- 
tention, and  such  further  time  as  the  parties  may  agree  upon 
or  as  may  be  legally  given  by  the  court  within  which  to  serve 
the  draft  of  his  proposed  statement.  The  time  and  all  the  de- 
tails correspond  exactly  with  the  provisions  for  proposing  and 
serving  drafts  of  bills  of  exceptions.**®  Taken  as  a  whole,  it 
amounts  to  just  the  same  as  if  the  words  *T}ill  of  exceptions'* 
had  been  used  conjunctively  with  the  word-  "statement"  in 
subdivision  3,  instead  of  incorporating  the  provisions  of  sec- 
tion 650  by  reference  in  subdivision  2  of  section  659. 

The  provision  tiiat  "the  time  within  which  any  act  provided 
by  law  to  be  done  is  computed  by  excluding  the  first  day  and 
including  the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded"**^  applies  here. 

That  if  the  tenth  day  after  the  day  of  service  of  the  notice 
of  intention  is  a  holiday,  the  statement  need  not  be  served  un- 
til the  eleventh  day  thereafter,  is  so  well  settled  as  scarcely 
to  require  the  citation  of  authority.  Still  it  was  held  that  the 
fact  that  the  service  of  the  draft  was  made  on  a  legal  holiday, 
to  wit,  the  day  of  a  general  election,  did  not  invalidate  the  ser- 

245  9  195,  see  Brandage  v.  Adams,  41  Cal.  619,  621.  In  Washing- 
ton the  filing  must  precede  service;  and  service  before  filing  is  a 
nullity:  Erickson  v.  Erickson,  11  Wash.  76,  39  Pac.  241;  Barkley  v. 
Karton,  15  Wash.  33,  45  Pac.  654;  First  Nat.  Bank  v.  Andrews,  11 
Wash.  409,  39  Pac.  672;  Laws  1893,  c.  60,  §  9.  The  rule  seems  to  be 
the  same  in  North  Dakota  and  South  Dakota:  See  McGillicuddy  v. 
Morris,  7  S.  Dak.  692,  65  N.  W.  14;  Moe  v.  Eailway  Co.,  2  N.  Dak. 
>82,  50  N.  W.  715. 

246  Cal.  Code  Civ.  Proc,  f  650. 

247  Cal.  Code  Civ.  Proc,  §  12. 
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Tice,  it  not  being  considered  judicial  business  within  the  mean- 
ing of  the  constitution.**® 

It  would  appear  that^  b;  analogy  and  for  the  same  reasons 
which  govern  where  the  service  of  the  notice  of  intention  is 
involved**®  the  court  would  be  without  the  power  to  restore 
the  right    to  serve  the  statement,  after  the   legal    time  had 
passed,  by  an  order  extending  time^  or  in  other  form.    It  will 
be  presently  shown^  however,  that  a  party,  upon  proper  show- 
ing in  a  proper  proceeding,  may  b^  relieved  from  the  conse- 
quences of  such  failure.*^    The  result  of  the  principle  estab- 
lished in  the  cases  there  considered  is  to  render  prior  decisions 
authoritative,  merely  as  to  the  legal  effect  of  a  failure  to  serve 
the  statement  within  the  legal  time,  unless  relieved  by  the  pro- 
oeeding  resorted  to  in  those  cases.    Although  the  decision  in 
Henry  v.  Merguire^*^^  was  rendered  subsequently  to  Stonsifcr 
T,  Kilbum,**^  the  latter  case  was  not  referred  to  on  the  ques- 
tion of  whether  the  failure  to  serve  the  statement  could  be  in 
any  form  excused  by  the  court;  but,  probably,  in  view  of  what 
had  been  decided  in  that  case,  the  court  was  somewhat  guarded 
in  its  expressions,  as  if  leaving  open  the  question  of  relief  to 
a  party  in  default.    But  in  Henry  v.  Merguire,  the  court,  with 
emphasis  equal  to  that  characterizing  its  expressions  on  former 
occasions,  declared  the  legal  effect  of  a  failure  to  serve  the 
statement  or  present  it  for  settlement  in  proper  time.    It  was 
a  case  of  failure  to  present  a  statement  to  the  judge  within 
ten  days  after  service,  but  the  question  was  the  same  as  in  ca^e 
of  failure  to  serve.     The  conclusion  is  clearly  deducible  from 
all  the  cases,  and  especially  from  that  just  mentioned,  that 
the  trial  judge  cannot  give  any  effect  to  excuses  or  grounds 
for  relief  from  neglect  or  failure  to  serve  or  present  the  state- 
ment within  legal  time  at  the  settlement  of  the  motion;  it 
can  only  act  upon  motion  under  section  473.    The  proper  prac- 
tice is  shown  in  Stonsifer  v.  Kilburn  above  cited.     Equally 
emphatic  have  been  the  expressions  of  the  same  court  as  to 

S48  Beelamation  Dist.  v.  Hamilton,  112  Cal.  603,  44  Pae.  1074. 
240  See  ante,  f  872. 
»o  See  post,  9  ^51. 
951  106  GaL  142,  39  Pae.  699. 
26sr  94  Cal.  33,  29  Pae.  332. 
New  Trial,  Vol.  11—67 
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such  legal  effect  in  otBer  cases.^"*  In  Tregambo  v.  Comanche 
etc.  Co.,^*^  the  strongest  reasons  are  given  in  the  most  em- 
phatic language  against  the  power  of  trial  judges  to  disre- 
gard the  mandatory  terms  of  the  statute  herein^  the  various 
statutes  and  authorities  on  the  subject  being  considered  and 
discussed.  It  was  a  case  involving  a  bill  of  exceptions^  and 
is^  of  course,  equally  authoritative  as  if  a  statement  had  been 
involved.  Among  other  expressions  is  found  the  following: 
^'If  a  statute  absolutely  fixes  the  time  within  which  an  act 
must  be  done,  it  is  peremptory.  The  act  cannot  be  done  at 
any  other  time,  imless  during  the  existence  of  the  prescribed 
time,  it  has  been  extended  by  an  order  made  for  that  purpose 
under  authority  of  law/*  In  Wheeler  v.  Karnes**  there  is 
a  dictum,  following  a  dictum  in  a  former  case,'^  which  is  well 

268  See  WiUa  ▼.  Bhen  Kong,  70  CaL  548,  11  Pae.  780;  Bannel  ▼. 
Stockton,  83  Cal.319,23  Pac.301;  Buckley  v.Althorf,  86  Cal.  643,  25 
Pac.  134;  Connor  v.  Southern  California  etc.  Co.,  101  CaL  429,  35 
Pac.  990;  Higgins  ▼.  Mahoney,  50  Cal.  444;  Tre^^ambo  v.  Comanche 
etc  Co.,  57  Cal.  503;  Powers  v.  Lenoir,  22  Mont.  169,  56  Pac  106. 
Under  the  Practice  Act,  while  it  required  the  draft  to  be  filed,  the 
same  strict  rule  applied  to  filing  as  is  applied  to  serving  under  the 
code:  See  Munch  v.  Wniiamson,  24  Cal.  167;  Easterby  ▼.  Larco,  24 
Cal.  179.  This  matter  as  presented  by  the  record,  and  the  conclu- 
sions of  the  court  thereupon  in  the  first  case  cited,  appear  in  the 
opinion  as  follows:  "Prior  to  the  refusal  of  the  judge  to  settle  the 
statement,  amendments  had  been  proposed  to  it  by  the  plaintiff, 
After  such  refusal,  defendant  engrosMd  the  statement  with  the  pro- 
posed amendments,  and  presented  the  engrossed  statement  to  the 
judge  for  settlement,  and  the  judge,  against  the  objections  of  the 
plaintiff,  settled  and  allowed  the  statement.  The  judge  having  once 
refused  to  settle  the  statement,  the  matter  was  ended  so  far  as  that 
officer  was  empowered  to  settle  it.  The  engrossed  statement  was  then 
a  new  statement  presented  for  allowance,  and  the  time  for  the  ser- 
vice of  a  statement  having  long  passed,  the  judge  was  not  authorized 
by  the  statute  to  settle  and  allow  it."  In  Connor  v.  Southern  CaL 
etc.  Co.,  101  Cal.  429,  35  Pac.  990;  the  court  said:  ''To  hold  that  a 
statement  may  \>e  settled  when  no  steps  were  taken  until  after  the 
expiration  of  the  ten  days,  the  time  for  doing  so  not  having  been 
extended,  and  respondent  objecting  thereto,  would  be  a  judicial  abro- 
gation of  the  statute." 

254  57  CaL  501,  503. 

250  125  CaL  51,  53,  57  'Pac  893,  opinion  by  Commissioner  Cooper. 

256  Higgins  v.  Mahoney,  50  CaL  444. 
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calculated  to  mislead  for  lack  of  qualification  or  rather  ex- 
planation. The  court  there  assiunes^  rather  than  states^  that 
a  showing  in  the  statement  that  excuses  were  offered  for  failure 
to  comply  with  the  statutory  requirement  as  to  time,  might 
be  effective  for  the  purpose  of  avoiding  its  consequences.  The 
court  quoted  with  approval  from  the  prior  case  as  follow»: 
''The  right  of  the  appellant  to  present  a  bill  of  exceptions/ 
after  the  entry  of  the  judgment,  is  limited  in  point  of  time  to 
the  period  of  thirty  days.  After  the  expiration  of  that  period, 
unless  further  time  had  been  in  the  meantime  obtained,  the 
right  to  present  the  bill  of  exceptions  is  taken  away.  If,  there- 
fore, the  respondents,  objecting  to  the  settlement  of  the  bill 
of  exceptions,  rely  upon  the  lapse  of  the  period  limited  by  the 
statute,  it  becomes  the  duty  of  the  appellant,  in  answer  to  the 
objection,  to  incorporate  into  the  bill  the  matter,  if  any,  going 
to  excuse  his  apparent  delay;  otherwise,  the  exceptions,  though 
settled,  cannot  be  considered  here.''  Following  the  quotation, 
the  court  proceeded  to  say:  'In  this  case,  the  objection  being 
made,  and  there  being  nothing  in  the  bill  or  record  accounting 
for  or  excusing  the  delay,  we  must  follow  the  rule  laid  down 
in  Higgins  v.  Mahoney,  supra.*'  But  in  the  case  referred  to, 
the  intimation  that  the  mere  insertion  in  the  bill  of  matter, 
explanatory  of  the  delay,  isdicta  on  the  face  of  it.  The  rule 
that,  in  order  to  obtain  relief  from  the  consequences  of  de^ 
fault,  resort  must  be  had  to  a  motion  under  section  473,  had 
not  then  been  established,  as  it  had  when  Wheeler  v.  Kamos 
was  decided.  The  explanatory  matter  must,  however,  appear 
in  the  statement  or  bill,  but  not  in  the  crude  form  of  mere 
statements  of  counsel  or  affidavits.  It  should  appear  in  the 
form  of  an  order  of  the  court  made  upon  the  application  for 
relief. 

If  either  the  party  opposing  the  application  for  the  relief 
desires  the  evidence  upon  which  it  is  granted,  or  the  party 
applying  in  case  it  is  refused  desires  such  order  reviewed  on 
appeal  from  the  order  on  motion  for  new  trial,  he  may  incor- 
porate in  the  statement  the  evidence  and  proceedings  there- 
under. 

It  is  scarcely  necessary  to  enter  into  a  discussion  of  tho 
manner  of  serving  statements,  amendments,  notices  of  settle- 
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jicnt^  etc.  The  general  statutory  provisions,  governing  ser- 
vice of  notice  and  papers  apply.  But  there  is  a  peculiarity  in 
the  expression  used  in  the  respective  sections,  the  one  relat« 
ing  to  statements  and  the  other  to  bills  of  exceptions,  which 
may  be  properly  noticed  here.**^  The  party  may  "serve  tho 
same,  or  a  copy  thereof,  upon  the  adverse  party/'  It  is  now 
and  here  suggested  that  this  was  intended  to  relieve  a  party 
desiring  such  relief  of  the  task  of  preparing  both  an  original 
and  a  copy  of  the  original  draft,  and  that  he  mighty  if  he 
chose,  serve  the  adverse  party  by  simply  delivering  to  and  leav- 
ing with,  him  the  original  for  the  period  within  which  he  must 
propose  amendments.  The  Montana  court  has  decided  such 
to  be  good  service  under  the  same  statutory  provisions  as  those 
found  in  California  and  other  code  states.^^  But  as  there 
is  no  other  decision  directly  in  point,  the  above  should  be  re- 
ceived as  a  suggestion-  merely. 

The  statement  need  only  be  served  upon  one  of  the  attorneys 
of  record  representing  the  adverse  party.  It  need  not  be 
served  upon  more  than  one  where  there  are  several  represent- 
ing the  same  party,  if  served  upon  attorneys  representing  ail 
who  are  entitled  to  service.*^®  This  is  a  general  rule  on  the 
subject  of  service  of  notices  and  papers.  As  the  statement 
or  bill  follows  the  notice,  the  rules  governing  service  of  the 
notice  govern  here.  If  the  notice  of  intention  has  not  been 
served  on  a  party,  it  would,  of  course,  be  idle  to  serve  him  with 
the  proposed  statement.  All  questions  relating  to  those  upon 
whom  service  is  to  be  had  should  be  considered  and  settled  at 
the  time  of  service  of  the  notice.  Supposing,  in  the  instance 
above  noted,  there  being  separate  attorneys  for  individual  par- 
ties, and  one  representing  all,  a  notice  of  intention  or  of  tho 
motion  has  been  served  upon  all,  it  would  be  only  fair  to  fol- 
low such  service  by  service  of  the  statement  upon  all,  and  a 

217  Cal.  Code  Civ.  Proc,  S§  650,  659,  subd.  3. 

258  Wulf  V.  Manuel,  9  Mont.  276,  23  Pac.  723. 

219  Walsh  V.  Mueller,  14  Mont.  76,  35  Pac.  226.  In  this  case  a 
firm  had  appeared  generally  for  all  the  defendants.  Various  other 
attorneys  appeared  for  individual  defendants.  Held,  that  service 
upon  the  firm  and  upon  none  of  the  others  was  sufficient:  See  ante, 
§§  359,  372,  post,  §  536. 
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failnre  to  do  so  might,  at  least,  cause  delay  in  bringing  on  a 
settlement  and  hearing. 

§  449.    Eztension  of  time— By  stipulation. 

Beasonable  extensions  of  time  by  stipulations  between  coun- 
sel, for  preparing  and  serving  statements  and  bills,  without  the 
sanction,  concurrence  or  act  of  the  court,  have  often  been  rec- 
ognized as  binding  and  effectual  for  that  purpose  and  never 
questioned.  And  they  may  extend  the  time  beyond  that  al- 
lowed by  the  statute  and  that  which  it  is  within  the  power 
of  the  court  to  add  thereto  by  order.  This  was  decided  in 
Simpson  v.  Budd,^^  a  proceeding  for  a  writ  of  mandate 
against  the  superior  court,  where  the  court  said:  ^^e  are  of 
the  opinion  that  the  party  may,  within  the  time  allowed  by 
the  law  to  give  notice  of  intention  to  move  for  a  new  trial, 
stipulate  that  the  time  for  giving  such  notice  may  be  ex- 
tended, and  that  such  stipulation  has  effect  without  any  order 
of  the  court  ratifying  the  same.  The  question  in  such  cases 
is  one  which  most  immediately  concerns  the  parties  to  the  ac- 
tion, aod  attorneys  may  be  safely  intrusted  to  look  after  the 
rights  of  their  respective  clients  in  such  matters.  The  court 
here  only  mentions  the  notice  of  intention,  but  the  stipulation 
under  consideration  was  for  thirty  days  from  its  date  within 
which  to  prepare,  serve,  and  file  a  bill  of  exceptions,  notice 
of  motion  for  a  new  trial,  and  statement  on  motion  for  a  new 
trial.  This  stipulation  was  not  filed  with  the  clerk  of  the 
court  until  April  15,  1891,  nor  was  there  any  order  of  the 
court,  or  of  the  judge  thereof,  extending  the  time  within  which 
the  act  named  in  the  stipulation  might  be  done.  The  notice 
of  motion  for  new  trial  was  filed  and  served  within  the  tima 
given  by  the  stipulation;  and  within  ten  days  thereafter,  to 
wit,  on  February  14,  1891,  the  petitioners  prepared  and  served 
a  proposed  bill  of  exceptions,  and  the  defendants  in  that  action 
prepared  amendments  thereto,  and  the  same  afterward  came 
before  the  respondent  for  settlement.  No  objection  was  made 
bv  the  attorneys  for  the  defendants  to  the  settlement  of  the 
bill  of  exceptions,  for  the  reason  that  the  notice  of  motion  was 
not  given  in  time,  but  objection  was  made  to  such  action  upon 

200  91  Cal.  488,  491,  27  Pac.  758. 
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the  ground  that  the  copy  of  said  notice  served  upon  them  was 
not  signed  by  the  attorneys  for  petitioners.  The  respondent 
refused  to  settle  the  bill  of  exceptions  upon  the  ground  that 
the  notice  of  intention  to  move  for  a  new  trial  was  not  served 
and  filed  in  time,  and  that  the  proposed  bill  of  exceptions  was 
not  prepared  and  presented  in  time.  The  court  had  no  doubt 
of  the  power  of  counsel,  thus  to  extend  the  time  beyond  the 
statutory  period^  without  filing  the  stipulation. 

§  460.    Extension  of  time — ^By  order  of  court. 

There  are  three  distinct  steps  recognized  by  the  Practice 
Act  in  a  proceeding  to  obtain  a  new  trial,  for  the  taking  of 
each  of  which,  except  the  last,  a  particular  period  of  time  is 
allowed;  First.  A  notice  of  intention  to  move  for  a  new 
trial;  secondly.  Serving  statement  or  affidavits,  or  both; 
thirdly.  The  motion  for  a  new  trial.  An  order  extending  the 
time  for  taking  either  of  these  steps  should  express  with  pre- 
cision the  object  to  be  attained.**^  The  full  measure  of  the 
Courtis  power  to  extend  the  time  for  taking  either  of  the  first 
two  steps  is  the  statutes  giving  such  power.  The  statutes  of 
Montana  on  the  subject  may  be  taken  as  representative  of  those 
of  California,  and  other  code  states.  They  provide***  that 
when  a  motion  for  new  trial  is  made  on  a  bill  of  exceptions, 
the  party  shall  have  the  same  time  after  service  of  the  notice 
of  intention  to  move  for  a  new  trial  to  serve  such  bill  as  is 

261  See  Jenkins  v.  Frink,  27  Cal.  337.  While  the  Practice  Act  of 
1851  was  in  force,  the  court  made  the  following  order— the  day  after 
the  rendition  of  judgment:  "It  is  ordered  that  all  proceedings  under 
the  judgment  recovered  by  plaintiff  against  defendants  be  and  they 
are  hereby  stayed  and  superseded  until  the  fifth  day  of  May  next, 
in  order  that  counsel  may  present  and  prepare  his  statement  on  mo- 
tion for  new  trial."  Held,  that  this  order  did  not  extend  the  statu- 
tory time  within  which  to  file  a  statement:  Bear  Biver  etc.  Min.  Co. 
V.  Boles,  24  Cal.  354. 

262'  Mont.  Code  Civ.  Proc,  S  1173.  Similar  provision  is  made  in 
probably  all  the  code  states.  In  Washington  it  seems  that  the  time 
limited  by  statute  cannot  be  extended  by  the  judge  except  upon  no- 
tice and  for  good  cause  shown  or  upon  stipulation:  Wollin  v.  Smith, 
27  Wash.  349,  67  Pac.  561;  McQuesten  v.  MorrUl,  12  Wash.  335,  41 
Pac.  56. 
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provided  after  entry  of  judgment*^ — ^that  is,  ten  days — ^and 
ten  days  after  service  of  snch  notice  to  serve  a  statement  of 
the  case,  and  in  either  case  the  judge  may  extend  the  time  for 
thirty  days  in  addition  to  the  statutory  time.  Under  these 
statutes,  it  was  held  that  where  a  judgment  was  entered  on 
June  9th,  notice  of  intention  to  move  for  new  trial  was  served 
on  the  16th,  and  on  the  25th  the  judge  extended  the  time  to 
serve  the  bill  of  exceptions  to  July  26th,  the  service  of  the 
bill  on  July  24th  was  in  time,  and  that  it  might  be  used  on 
appeal  from  the  judgment.'^  The  order  made  in  that  case 
was  void  for  the  excess,  but  valid  within  the  time  named  ia 
the  statute  for  which  he  might  grant  an  extension.  It  was 
held  that  an  order  allowing  a  party  a  given  number  of  days 
within  which  to  file  a  statement  on  motion  for  new  trial  must 
be  construed  as  giving  the  number  of  days  from  the  date  of 
the  order.**  But  it  was  held  with  reference  to  an  order 
which  "extended^*  the  time  to  give  notice  of  a  motion  for  a 
new  trial  thirty  days  that  it  should  be  construed  to  extend 
the  time  thirty  days  beyond  the  time  given  by  the  statute.**® 
And  as  such  orders  are  liberally  construed  under  the  codes, 
gnch  an  order  as  that  made  in  Jenkins  v.  Frink  ^^'^  would  prob- 
ably now  be  construed  to  give  the  number  of  days  jn  addition 
to  those  already  given  by  law,  as  to  which  there  would  be  no 
purpose  or  necessity  for  procuring  an  order.  It  is  an  easy 
matter,  however,  to  so  prepare  such  orders  as  to  leave  no  room 
for  doubt. 

When  the  time  has  been  extended  by  stipulation,  the  power 
of  the  court  to  extend  the  time  is  simply  held  in  abeyance  dur« 

SB3  Mont.  Ck>de  Civ.  Proe.,  §  1155. 

SM  Wlialen  v.  Harrison,  26  Mont.  316,  67  Pac.  934.  To  same  effect, 
Dojrle  V.  Gove,  13  Mont.  471,  34  Pae.  846;  S.  0.,  36  Pac.  762;  Cottle 
V.  Lieiteli,  43  Cal.  320.  As  to  extension  of  time  for  settlement  of  biU 
of  exceptions,  see  Moer  v.  Bailway  Co.,  2  N.  Dak.  282,  50  N.  W.  715; 
MiUer  v.  Way,  3  S.  Dak.  627,  54  N.  W.  814. 

8»5  Jenkins  v.  Frink,  27  Cal.  337. 

see  Emerie  y.  Alvarado,  64  Cal.  529,  541,  2  Pae.  418.  An  order 
extending  the  time  within  which  to  prepare  a  statement  on  motion 
for  a  new  trial  carries  with  it  the  same  extension  of  time  to  serve 
the  statement:  Bryant  v.  Sternfeld,  89  Cal.  611,  26  Pac  1091. 

267  27  CaL  337. 
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ing  the  period  covered  by  the  stipulation;  and  where  the  time 
for  the  preparation  of  a  ettatement  on  motion  for  a  new  trial 
has  been  extended  by  stipulation  between  the  parties,  the  court 
has  power  to  grant  a  further  extension,  not  exceeding  thirty 
days,  if  the  application  therefor  be  made  before  the  time  as 
extended  by  stipulation  has  expired.^^ 

The  same  liberality  of  construction  prevails  in  determining 
the  date  to  which  such  orders  run.  It  was  held  that,  if  the 
time  for  filing  a  statement  on  motion  for  a  new  trial,  or  for 
doing  any  act  of  court  practice,  is  extended  "to**  a  certain  date, 
the  date  named  is  included  within  the  period  prescribed.*** 
It  would  appear  that  in  Muir  ▼.  Qalloway,*^®  the  judge  had 
attempted  to  extend  the  time  eleven  days  by  the  last  order,  and 
thirty-one  days  by  the  three  orders;  but  the  court  held  other- 
wise. As  the  intervention  of  Sundays  and  other  holidays  in 
liable  to  present  the  same  question  again,  it  may  be  worth 
while  to  state  the  case  in  some  detail.  October  20,  1880,  the 
verdict  was  rendered.  Notice  of  intention  to  move  for  new 
trial  was  filed  and  served  by  defendants  October  S9th.  No- 
vember 8th  defendants  obtained  from  the  judge  of  the  court 
below  an  order  granting  ten  days  from  date  in  which  to  pre- 
pare and  serve  their  proposed  statement  on  motion  for  new 
trial.  On  November  18th,  another  extension  of  ten  days  wad 
granted  by  the  judge.  November  28,  1880,  was  Sunday; 
November  27th,  the  judge  made  an  order  allowing  defendants 

MS  Cvrtifl  ▼.  Superior  Court  of  Tolo  County,  70  Cal.  890,  11  Plae. 
662. 

810O  Penn.  Placer  Min.  Co.  v.  Sehreiner,  1  Mont.  121;  State  ▼• 
Benson,  21  Wash.  865,  58  Pae.  217.  Under  an  order  made  in  term, 
setting  a  motion  for  a  new  trial  for  hearing  on  a  day  named  in  var 
eation,  ''or  sach  other  time  as  the  eourt  may  hereafter  fix,"  and 
directing  that  it  ''be  heard  at  chambers,  and  that  movants  have 
until  the  hearing  to  make  out  and  perfect  their  brief  of  evidence, 
and  file  the  same  without  prejudice,  and  that  at  the  said  hearing  all 
things  may  be  done,  to  all  intents  and  purposes,  as  if  the  said  case 
was  heard  and  determined  at  and  during  the  present  term  of  the 
court,"  the  movants  had,  until  the  hearing  actually  took  place,  the 
right  to  present  a  brief  of  evidence  and  have  the  same  approved 
and  filed:  Hightower  ▼.  Brazeal,  101  Ga.  871,  29  S.  E.  18.  See,  also, 
Brunswick  Light  etc.  Co.  v.  Gale,  91  Ga.  813,  18  S.  B.  11. 

270  61  Cal.  498. 
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ten  days  further  time  from  November  29th,  within  which  to 
prepare  and  serve  their  proposed  statement.  The  proposed 
statement  was  on  December  9,  1880,  served  on  plaintiff's  at- 
torney without  waiver  by  him  as  to  time  of  service.  It  was 
held  (1)  that  the  orders  of  the  judge  did  not  extend  time 
for  preparing  and  serving  the  statement  more  than  thirty  days ; 
(2)  that  the  last  day  of  the  period  of  extension  fixed  by  one 
of  the  orders  being  Sunday,  it  was  not  to  be  computed  as  any 
portion  of  the  time  granted  by  the  order,  but  was  a  supple- 
ment was  served  in  time.  The  soundness  of  this  decision 
mentary  day  superadded  by  law;  (3)  that  the  proposed  state- 
may  well  be  doubted  in  view  of  the  criticism  of  it  in  a  later 
ease,  in  which,  however,  the  court  did  not  paiss  upon  tho 
point.*'^*  It  is  well  settled,  however,  that  an  order  extending 
time  is  of  no  force  after  the  lapse  of  time  fixed  by  law  or 
previous  extensions  granted  by  the  court,*'"  and  this  holds 
good  even  though  had  the  application  been  made  earlier  the 
court  still  had  power  to  have  given  a  further  extension.^^ 

171  Beay  v.  Butler,  99  Cal.  477,  480,  33  Pae.  1184. 

272  Bnniiel  v.  Stockton  (City  of),  83  Cal.  319,  23  Pac.  301;  Wheeler 
V.  Karnes,  125  CaL  51,  57  Pac.  893;  Cameron  ▼.  Areata  etc.  Bb  B.  Co., 
129  CaL  279,  61  Pac.  955;  Freese  ▼.  Freese,  134  Cal.  48,  66  Pao.  43; 
I>oyle  ▼.  Gore,  13  Mont.  471,  34  Pac.  846. 

S73  Freese  ▼.  Freeee,  134  CaL  48,  66  Pae.  43;  Clark  y.  Crane,  57 
CaL  629.  Under  the  Washuigton  code  a  motion  for  an  extension  of 
time  to  file  a  statement  of  facts,  need  not  be  made  within  the  thirty 
days  next  succeeding  the  entry  of  judgment:  Crowley  ▼.  McDonough 
(Wash.),  70  Pac.  261;  Ballinger's  Ann.  Codes  &  Stats.,  ft  5062,  <'it  is 
also  essential  that  any  order  extending  the  time  shall  be  made  before 
the  party  seeking  such  extension  is  in  default.  If  he  permits  the 
time  within  which  he  may  act  to  elapse  without  acting,  any  subse- 
c^aent  order  giving  him  time  to  act  will  not  avail  to  revive  his  right 
to  do  the  act";  Freese  v.  Freese,  supra.  In  Bunnel  v.  Stockton, 
83  Cal.  319,  320,  23  Pac.  301,  the  court  said:  "The  motion  for  a  new 
trial  was  properly  denied,  for  the  reason  that  no  statement  of  the 
eaae  was  filed  in  time.  The  code  requires  that  the  statement  be 
served  within  ten  days  after  the  service  of  notice  of  intention  to 
move  for  a  new  trial:  Code  Civ.  Proc,  §  659,  subd.  3.  The  moving 
party  must  prepare  and  serve  his  statement  within  the  time  allowed 
by  law  for  that  purpose,  or  it  cannot  be  settled,  or  if  settled  cannot 
be  considered  either  at  the  hearing  of  the  motion  or  on  appeal  to 
thia  court:  Quivey  v.  Gambert,  32  Cal.  304,  309;  Chaae  v.  Evoy,  63 
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The  same  rule  of  law,  in  this  regard,  applies  to  bills  of  ex- 
ceptions as  to  statements.*^* 

The  judge  who  tried  the  case,  though  from  another  county, 
may  make  the  order  extending  time,*''*  though  any  judge  of 
the  court  in  which  the  case  was  tried  may  also  make  it  *^^ 

CaL  348;  Cooney  ▼.  Furlong,  66  Oal.  520,  6  Pac.  388.  The  time  al- 
lowed by  Bection  659  may  be  extended  by  the  court  or  judge,  but 
not  longer  than  thirty  days,  without  the  consent  of  the  adverse  party: 
Code  Ciy.  Proc.,  «  1054.  In  this  case  the  judge  of  the  court  below 
extended  the  time  for  the  full  thirty  days,  and  then,  upon  a  stipula- 
tion of  the  adverse  party,  extended  it  an  additional  twenty  days, 
and  then  again,  without  the  consent  of  the  adverse  party,  gave  the 
appellant  another  twenty  days,  and  the  statement  was  not  filed  until 
the  last  day  of  the  last  extension  of  time.  This  was  too  late.  The 
judge  of  the  court  below  exhausted  his  power  when  he  extended  the 
time  thirty  dayi^  and  the  last  extension  by  him  was  unauthorized. 
The  fact  that  the  respondent  had  consented  to  one  extension  of  time 
beyond  the  thirty  days  did  not  give  the  judge  any  additional  au- 
thority," 

274  Stonesifer  v.  Armstrong,  86  Cal.  594,  596,  25  Pac.  60. 

275  Parleigh  v.  Kelly,  24  Mont.  369,  62  Pac.  495,  685.  Same  prin- 
ciple, Matthews  v.  Superior  Court,  68  Cal.  638,  10  Pac  128.  See 
Cal.  Code  Civ.  Proc,  ft  1004,  providing  that  "orders  made  out  of 
court  may  be  made  by  the  judge  of  the  court  in  any  part  of  the 
state";  Ex  parte  Nelson,  62  Ala.  376;  Gould  v.  Duluth  &  Dakota 
EL  Co.,  3  N.  Dak.  96,  54  N.  W.  316;  Holden  v.  Haserodt,  2  S.  Dak. 
220,  49  N.  W.  97,  3  S.  Dak.  4,  SI  N.  W.  340. 

276  IVallace  v.  Oceanic  Packing  Co.,  25  Wash.  143,  64  Pac.  938* 
State  V.  Benson,  21  Wash.  365,  58  Pac  217.  In  the  first  of  these 
cases  one  of  the  grounds  urged  for  dismissal  of  the  appeal  was:  "Be- 
cause the  time  for  filing  the  statement  of  facts  was  extended  by  a 
judge  who  did  not  preside  at  the  trial  of  the  cause  and  the  same 
was  extended  without  any  authority  under  the  law."  As  to  which 
the  court  said:  "We  think  the  order  extending  the  time  was  au- 
thorized by  the  terms  of  sections  4669,  6062  of  Ballinger's  Code, 
section  5062,  provides  that  such  extension  may  be  made  'by  an  order 
of  the  court  or  judge  wherein  or  before  whom  the  cause  is  pending 
or  was  tried.'  It  seems  to  us  clear  that  the  statute  contemplates 
that  either  the  court  wherein  the  cause  is  pending  or  the  judge  be- 
fore whom  the  cause  was  tried  may  extend  the  time:  State  ex  reL 
Bickford  v.  Benson,  21  Wash.  365,  58  Pac  217.  One  of  the  judges 
presiding  over  the  superior  court  of  King  county  entered  the  order 
extending  the  time,  but  he  was  not  the  judge  who  tried  the  cause. 
The  statement  of  facts  itself  is,  however,  duly  certified  by  the  judge 


907  STATEMENTS  AND  BILLS  OF  EXCEPTIONS.  §450 

And  such  judge  from  another  county  may  make  the  order  in 
the  county  in  which  he  resides,*'^    It  appears  to  be  unneces- 
sary, in  the  absence  of  a  statutory  provision  requiring  it,  to 
either  file  or  serve  an  order  extending  time.       In  Swift  v. 
Corcoran,*'®  a  party  had  obtained  an  order  extending  time 
to  file  an  answer  to  a  complaint,  but  neither  filed  nor  served 
it  on  the  opposite   party.     During   the  period   given  by  the 
order,  but  after  the  time  given  by  law  for  answering  had  ex- 
pired, the  plaintiflf  took  judgment  by  default.     On  defendant's 
motion,  and  production  of  the  order,  the  court  made  an  order 
setting  aside  the  default,  and  allowed  an  answer  to.  be  filed. 
Upon  appeal  from  this  order  the  court  aflSrmed  it  saying:  "The 
more  correct  practice  certainly  is  to  file  or  serve  the  order 
extending  the  time  to  answer.    But  we  are  not  aware  of  any 
provision  of  law  requiring  it  to  be  filed  or  served.*'    This  de- 
cision would  be  held  equally  applicable  to  orders  extending 
time  for  any    purpose.     Generally,    however,    there    will    be 
found  rules  of  court  on  the  subject.    A  common  provision  of 
such  rules  is  that  orders  must  be  filed  on  or  before  a  given 
day  after  being  made,  the  hour  of  the  day  being  sometimes 
named,  and  that  if  not  so  filed,  they  shall  be  void,  or  of  no 
effect.    They  usually  also  require  in  cases  of  orders  extending 
time,  service  of  the  orders,  prior  to  the  time  for  doing  the 
thing  for  which  tiie  time  is  extended    would  expire  in  the 
absence  of  an  order.    The  terms  and  provisions  of  such  rules 
should  be  held  to  enter  into  and  constitute  a  part  of  each  order 
made  by  the  court  where  they  are  in  force.    But  aside  from 
any  law  or  rule  of  court  requiring  it,  it  is  due  to  opposing 
counsel  that  they  be  served,  as  such  service  may  dispense  with 
the  doing  of  acts  under  the  presumption  that  the  prosecution 
of  the  proceeding  has  been  abandoned. 

wbo  tried  the  cause.    The  motion  to  dismiss  the  appeal  is  in  all 
particulars  denied." 

^T  Matthews  v.  Superior  Court,  68  Oal.  638,  10  Pac.  128,  as  to 
when  the  order  may  be  made  by  a  eourt  commissioner,  see  CariUo  v. 
Smith,  37  Cal.  337. 

278  47  Cal.  86.  Approved  and  followed  in  Elliot  v.  Whitmore,  10 
UUh,  258,  37  Pac.  463, 
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§  461.    Belief  on  motion  from  failure  to  tenre  or  obtain  ok- 
tension. 

It  was  held  in  Campbell  ▼.  Jones  *^  that  when  a  judge  by 
oversight  had  failed  to  have  entered  in  the  minutes  of  the 
court  an  order  extending  time^  as  he  had  promised  lo  do,  the 
time  was  not  extended.  There  was  not,  however,  any  intima- 
tion in  the  decision  that  by  proper  showing  upon  motion  the 
party  could  not  have  been  relieved  on  the  ground  of  inadver* 
tence  or  excusable  neglect.  But  it  is  at  present  well  settled 
that  where  the  failure  of  a  party  to  procure  additional  time 
in  which  to  prepare  and  serve  his  proposed  statement  on  mo- 
tion for  a  new  trial  is  the  result  of  excusable  neglect  or  mis- 
take, the  court  has  power  to  relieve  him  from  the  eflPect  thereof, 
and  whether  it  is  the  result  of  such  mistake  or  excusable  neg- 
lect is  to  be  determined  in  the  exercise  of  its  discretion  by 
the  court  to  which  the  application  is  made.*®^  This  is  simply 
an  extension  to  such  cases  of  a  general  principle. 

§  468.    Proposal  of  amendment*— Herein  of  waiver  tf  lervioe 
in  legal  time. 

It  appears  to  be  well  settled  that  the  objection  that  a  pro- 
posed statement  is  not  served  in  time  as  well  as  that  the  notice 
was  not  served  in  time,  must  be  reserved  before  or  at  the  time 
of  offering  amendments  thereto,  and  that  if  not  so  reserved^ 

rrs  41  Cal.  515.  See,  also,  Clark  v.  Stroiue,  11  Nev.  76,  to  the 
point  that  such  orders  must  not  onlv  be  signed,  bnt  must  be  filed 
with  the  papers  in  the  ease,  or  entered  of  record  in  the  minutes  of 
the  court,  within  the  time  prescribed  hj  statute. 

2B0  Cole  v.  Wilcox,  99  Cal.  549,  34  Pac.  114.  Citing  and  foll6wing 
Stonsifer  v.  Kilburn,  94  Cal.  33,  29  Pac.  332.  In  the  first  of  the 
above  cases  the  court  said:  "If  the  failure  of  the  plaintiff  to  pro- 
cure the  additional  time  was  the  result  of  an  excusable  neglect  or 
mistake,  the  court  had  the  power  to  relieve  him  fr(Mn  the  effect 
thereof,  and  whether  it  was  the  result  of  such  mistake  or  excusable 
neglect  was  to  be  determined  in  the  exercise  of  its  discretion  by  the 
court  to  which  the  application  was  made.  The  facts  stated  in  the 
order  must  be  accepted  by  us  as  having  been  fully  shown  to  the 
court  by  competent  evidence,  and  upon  these  facts  it  must  be  con- 
ceded that  the  court  acted  in  the  exercise  of  a  wise  discretion  iik 
making  the  order.'' 
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such  objection  is  forever  waived.*®^  But  it  was  held  that  the 
giving  of  a  notice  declining  to  allow  amendments  to  a  pro- 
posed statement  did  not  operate  as  a  waiver  of  the  objection 
that  they  had  not  been  filed  in  time.*®*  The  court  reasoned 
that  at   the  stage  at  which  The  notice  of   nonacceptance  was 

281  Beaeh  ▼.  Spokane  etc.  Water  Co.,  21  Mont.  187,  58  Pae.  493. 
On  question  of  waiver,  see  also,  Walsh  y.  Mueller,  14  Mont.  76,  35 
Pae.  226;  Sehl  ▼.  Oraves,  14  Mont.  341,  36  Pac.  354;  Savings  and 
Loan  Assn.  y.  Moore,  68  CaL  156,  158,  8  Pac.  824.  But  by  merely 
agreeing  to  submit  a  motion  for  a  new  trial  without  the  statement 
having  been  settled  or  authenticated,  the  party  resisting  a  new  trial 
does  not  waive  his  right  to  object  to  the  want  of  a  properly  an- 
thentieated  statement:  Cosgrove  v.  Johnson,  30  Cal.  509.  See  Munch 
V.  Williamson,  24  CaL  167,  where  it  was  held,  that  a  minute  entry 
as  follows:  "Now,  on  this  day,  in  open  court,  comes  on  to  be  heard 
defendants'  motion  for  a  new  trial;  and  thereupon,  after  having 
heard  the  arguments  of  counsel,  the  court  overrules  the  same,  to 
which  ruling  of  the  court  defendants,  by  counsel,  except"— did  not 
show  an  appearance  of  the  counsel  of  the  plaintiff  at  the  argument 
of  the  motion,  and  therefore  did  not  show  a  waiver  of  the  objec- 
tion to  the  filing  of  the  statement.  As  to  waiver  of  fact  that  pro- 
posed statement  was  not  signed  by  the  moving  party  by  admitting 
service  without  objection,  see  Pearce  v.  Boggs,  99  Cal.  340,  33  Pac 

906. 

282  State  ex  rel.  etc.  v.  Cheney,  24  Nev.  21,  22,  228,  52  Pac.  12.    The 
reasoning  upon  which  the  conclusion  was  reached  in  this  case  was 
in  part  as  follows:  ''It  is  not  necessary  to  discuss  the  proposition  that 
such  right  might  be  waived,  but  we  are  of  the  opinion  that  the  facts 
shown  do  not  make  such  a  case  as  would  justify  the  court  in  so 
holding.    It  appears  that  the  bank  took  such  steps  as  it  was  author- 
ized by  law  to  make  its  proposed  statement  a  part  of  the  record,  and 
that  the  objection  to  the  proposed  amendments,  for  the  reason  that 
the  same  were  not  filed  within  the  time  required,  was  made  at  the 
first  opportunity.    It  can  hardly  be  said  that  making  an  objection 
to  the  allowance  of  the  proposed  amendments,  in  the  manner  and  at 
the  time  required  by  statute,  would  operate  as  a  waiver  of  a  right 
to  make  further  objections  to  the  amendments,  which  could  only  be 
made  at  a  subsequent  time  and  which  were  made  at  the  first  oppor- 
tunity.   The  bank,  as  shown  by  the  record,  used  due  diligence  in 
its  attempt  to  preserve  all  its  righta     If  the  statute  had  required 
the  bank  to  make  the  objection  to  the  proposed  amendments^  that 
the  same  had  not  been  filed  within  the  time  required,  in  other  manner 
and  at  other  times  than  it  was  made,  and  had  failed  in  that  respect, 
then  there  would  be  merit  in  relator's  contention.*' 
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given,  objection  was  premature;  that  the  first  opportnnily  to 
object  to  amendments  is  afforded  at  the  settlement. 

§  463.  Bring^g  on  settlement — ^Notice  of  time  and  place  of 
settlement. 
"So  less  important  than  the  preceding  steps  in  the  process 
of  perfecting  a  statement  or  bill  is  the  final  act  that  in  which 
the  court  participates  and  wherein  the  court  control.  It  is 
the  duty  of  the  party  moving  for  a  new  trial  to  prosecute  the 
motion,  and  it  is  not  the  duty  of  the  party  who  has  served  his 
proposed  amendments  to  the  other's  statement  to  take  any 
further  proceedings  toward  its  settlement.*** 

2S8  Boon  y.  Tesh,  131  Cal.  406,  63  Pae.  764.  For  a  case  of  failure 
to  proceed  with  due  diligence,  see  Moore  v.  Kendall,  121  CaL  145, 
53  Pac.  647.  In  ease  a  statement  of  facts  has  been  stricken  from 
the  record  on  appeal,  for  the  reason  that  the  same  was  settled  by 
the  judge  trying  the  cause  after  the  expiration  of  his  term  of  office, 
a  new  trial  will  not  be  granted  appellant,  where  he  has  two  months 
between  the  rendition  of  judgment  and  the  expiration  of  the  judge's 
term  in  which  to  have  the  facts  settled,  and  where  he  made  no  ap* 
plication  to  the  superior  court,  after  the  judge  trying  the.  cause,  had 
gone  out  of  office,  to  have  the  facts  settled  by  the  court:  Ounderson 
V.  Cochrane^  3  Wash.  476,  28  Pac.  1105.  The  relative  duties  ot  the 
parties  was  very  clearly  stated  in  the  first  of  the  above  cases,  as  fol- 
lows: "When  a  motion  for  a  new  trial  is  to  be  made  on  a  statement 
of  the  case,  the  moving  party  must  serve  the  proposed  statement  on 
the  adverse  party  within  a  certain  time  and  if  the  statement  is  not 
agreed  to  by  the  adverse  party,  the  latter  must,  within  a  certain 
time  serve  his  proposed  amendments.  If  the  amendments  are  adopted, 
the  statement  shall  be  amended  accordingly,  and  then  jHresented  to 
the  judge  for  settlement;  if  not  adopted,  the  moving  party  must 
present  the  proposed  statement  and  amendments  to  the  judge  (Code 
Civ.  Proc,  §  659,  subd.  3);  and  thereupon  the  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  the  parties  as  are 
required  for  the  settlement  of  bills  of  exceptions  by  section  650. 
This  latter  section  requires  the  moving  party  to  present  the  proposed 
bill  and  the  amendments  to  the  judge  who  heard  the  case^  and  it 
becomes  the  duty  of  the  judge  to  fix  the  time  to  settle  the  bill  and 
notify  the  parties^  and  he  must  then  settle  the  bilL  If  he  should 
neglect  or  refuse  to  do  so>  the  party  desiring  the  bill  settled  may 
then  come  to  this  court  and  have  the  bill  settled:  Code  Civ.  Proc., 
§  652.  Section  660  requires  an  application  for  a  new  trial  to  be 
heard,  after  the  statement  is  filed,  'at  the  earliest  practicable  period 
after  notice  of  the  motion;  .  .  •  .  and  may  be  brought  to  a  hearing 
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The  settlement  of  the  statement  or  bill  by  stipulation  of 
comisel  which  was  once  not  only  tolerated  but  expressly  sanc- 
tioned by  statute,  is  no  longer  permissible  in  California.  To  a 
limited  extent,  it  is  otherwise  in  If evada  and  some  other 
states.*®*  A  statement  or  bill  not  settled  or  allowed  and  au- 
thenticated by  the  judge  as  being  such,  must  be  disregarded. 

The  proceeding  for  initiating  this  final  act  of  settlement 
is  clearly  pointed  out  by  statutes  and  code  provisions  where, 
as  in  California  the  participation  of  the  court  is  required* 
The  provisions  thus  enacted  must  be  substantially  complied 
with.  The  practice  in  California  has  varied  imder  amendments 
made  from  time  to  time.  At  one  time  the  original  statement, 
if  not  agreed  to,  could  be  filed  and  th^i  presented  for  settle- 
ment without  notice  to  the  adverse  party.  At  a  later  period 
it  had  to  be  filed  in  addition  to  giving  notice  of  the  time  and 
place  of  settlement.*®*  At  present,  it  is  retained  in  the  pos- 
session of  the  attorney  proposing  it  until  the  time  has  passed 
for  the  proposing  of  amendments  by  the  opposite  party,  or 
until  amendments  are  proposed.  If  any  are  served,  notice  of 
a  time  and  place  of  settlement  is  required.  If  none  are  pro- 
posed or  served  within  the  time  given  for  them  by  the  code, 
no  notice  is  required  to  be  given  to  the  other  party  and  the 
judge  may  make  the  settlement  without  notice.*®®    The  Cali- 

upon  motion  of  either  party'  after  the  statement  is  filed.  In  the 
present  case  the  proposed  statement  was  served,  and  so  also  were 
proposed  amendments,  bat  there  the  proceedings  ended.  Whether 
the  proposed  amendments  were  adopted  or  not  it  was  the  duty  of 
the  moving  party  to  present  the  statement  and  amendments  to  the 
jndge.  Defendants  did  all  they  were  required  to  do  when  they  pre- 
sented their  proposed  amendments  They  have  no  opportunity  to 
call  up  the  motion  for  a  hearing,  as  the  statement  was  not  filed  with 
the  judge." 

ZB4  See  Nevada  Bev.  Laws  (Cutting),  §  3292;  also,  State  ez  rel. 
▼.  Cheney,  24  Nev.  222,  52  Pac.  12,  for  explanation  of  proper  practice 
in  that  state. 

285  Barbaires  v.  Gregory,  64  Cal.  230,  30  Pac.  805.  This  case  holds 
that  the  mere  fact  that  the  movant  inadvertently  files  the  statement 
pending  a  settlement  thereof  on  his  notice  does  not  affect  the  re- 
lative rights  or  responsibilities  of  the  parties. 

286  Maney  ▼.  Hart,  11  Wash.  67,  39  Pac.  268;  Home  Savings  etc. 
Assn.  V.  Burton,  20  Wash.  688,  56  Pac.  940;  Bruce  v.  Foley,  18  Wash. 
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fornia  Code  of  Civil  Procedure  provides  two  methods  of  bring- 
ing on  a  settlement.  These  methods  are  distinctly  pre- 
scribed— that  for  bills  of  exceptions  in  section  650,  and  that  for 
statements  in  subdivision  3  of  section  659.  The  provisions 
are  identical  in  meaning,  and  literally  almost  identical.  Eithei 
method^  of  course,  may  be  resorted  to,  but  that  of  giving  direct 
notice  of  a  time  and  place  of  settlement  is  usually  the  mo:»t 
convenient  and  satisfactory,  inasmuch  as  the  judge  and  clerk 
usually  expect  the  attorney  to  attend  to  the  preparation  and 
service  of  the  notice,  or  otherwise  sometimes  neglect  it,  causing 
delay,  annoyance  and  uncertainty. 

There  are  special  requirements  with  respect  to  the  notice. 
It  is  a  common  practice  to  add  to  the  designation  of  a  time 
and  place  of  settlement  a  statement  to  the  effect  that  ^unend- 
ments  which  have  been  served  are  rejected,  or  accepted,  or 
that  some  are  rejected  and  others  accepted.  But  no  such  ad- 
ditional  matter   is   necessary.*®^    But    if   the  moving  party 

96,  50  Pac.  935.  Under  Laws  1893,  page  115,  providing  if  no  amend- 
ment to  appellant 's  statement  of  facts  is  made  within  ten  days  after  it 
lias  been  filed  and  served,  such  statement  may  be  certified  at  the 
instance  of  either  party,  a  notice  to  respondent  that  appellant  would 
apply  to  the  court  to  certify  his  statement  is  without  force,  where 
no  previous  service  of  such  statement  was  made  on  respondent: 
Erickson  y.  Erickson,  11  Wash.  76,  39  Pac.  241. 

!eB7  Mellor  y.  Grouch,  76  Gal.  694,  18  Pac.  685.  The  practice  on 
settlement,  and  proceedings  preliminary  thereto  in  Nevada  differ 
somewhat  both  from  the  present  and  the  former  practice  in  Gali- 
fornia:  See  Nevada  Gomp.  Laws  (Gutting),  §  3292;  State  ex  reL 
y.  Gheney,  24  Nev.  222,  52  Pac  12.  In  the  first  case  cited  the  court 
said:  "The  point  that  petitioner  did  not  notify  plaintiff  in  the  said 
action  of  his  refusal  to  adopt  the  amendments,  and  that  he  thereby 
elected  to  adopt  them,  cannot  be  maintained.  The  code  provides 
for  no  method  of  signifying  a  refusal  to  adopt  other  than  the  de- 
livery of  the  statement  and  amendments  to  the  clerk  or  judge." 
la  the  same  case  the  court  gave  the  following  explanation  of  the 
proper  practice  under  the  code  provisions  governing  herein  (after 
quoting  sections  659  and  650  of  the  Gode  of  Givil  Procedure):  "The 
obvious  purpose  of  these  provisions  is,  that  the  parties  may  have 
notice  of  the  time  when  the  statement  wiU  be  settled.  When  the 
statement  and  amendments  are  presented  directly  to  the  judge,  there 
is  no  provision  for  any  notice  of  the  time  of  settlement  to  be  there- 
after given  by  either  the  judge  or  clerk;  and  in  such  case,  therefore^ 
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fails  either  to  ddiver  the  statement  and  amendments  to  the 
derky  or  to  give  notice  of  presentation  to  the  judge  for  settle- 
loent^  and  after  the  time  for  sneh  delivery  or  notice  has  ex* 
piredy  proceeds  to  have  the  same  settled  by  either  method,  he 
is  presumed  to  have  aocepted  and  adopted,  subject,  of  course, 
to  the  rerisory  power  of  the  judge^  all  sudi  proposed  amend* 
mentsi*^^  In  such  case  the  question  of  adoption  or  non- 
adoption  cannot  arise  if  the  adverse  party  urges  the  objection 
that  the  proceeding  has  lapsed  by  reason  of  such  failure  to 
deliver  or  give  notice.  Whether  the  presumption  would  hold 
good  in  caae  the  movant  was  relieved  from  his  default  by 
motion  under  section  473  appears  not  to  have  been  decided. 
It  stands  to  reason,  however,  that  he  would  be  so  relieved, 
once  the  presumption  is  simply  a  oonsequenee  of  the  default 
from  whidk  he  seeks  relief. 

But  where  the  party  who  prepared  a  statement  failed  either 
to  present  it  to  tiie  derk  for  the  judge  within  ten  days,  to- 
gether with  amendments  which  had  been  proposed  by  the  op- 
posite party,  or  to  give  notice  of  a  time  and  place  of  settle- 
ment, and  the  opposite  party,  instead  of  taking  advantage  of 
such  failure  to  object  to  any  settlement,  himsdf  took  steps 
to  have  the  statement  settled  and  his  proposed  amendments  in- 
corporated in  the  settled  statement,  it  was  held  that  the  party 
thus  in  default  should  be  presumed  to  have  adopted  said 

ike  five  dajs'  aoties  mentioned  in  section  659  mast  be  given  hj  the 
ptrty  himself.  Bnt  when  the  papers  are  delivered  to  the  olerk  for 
the  JQdgOy  the  porpose  of  the  code  is  effected  throngfa  the  reqnire* 
Bsnt  tiiat'  then  the  jndge  mnst  designate  a  time  for  the  settlement, 
and  the  clerk  most  give  notice  of  it.  The  provision  about  the  five 
days'  notice  in  section  059,  qualifies,  we  think,  only  the  preceding 
clause  of  the  sentence^  and  is  not  appiioable  to  the  case  when  the 
statement  and  amendments  are  delivered  to  the  derk  for  the  judge." 

ns  PendergrasB  ▼.  Cross,  78  CaL  475,  15  Pac.  63;  Black  v.  Hilliker, 
ISO  CaL  190,  192,  62  Pac  481.  There  is  a  strong  intimation  in  the 
opinion  in  this  last  case^  to  the  effect  that  a  notice  of  rejection  of 
ameodments  is  necessary  in  all  cases  in  order  to  escape  the  presump- 
tion mentioneil  in  the  text.  It  should  be  regarded  as  obiter  dictum 
and  erroneous. 

m  Black  V.  HiUiker,  130  CaL  190,  192,  62  Pac  481. 

N«w  Trial,  YoL  U— M 
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Five  days'  notice  to  the  adverse  party  of  the  presentation 
of  a  proposed  statement  or  bill  of  exceptions^  and  the  amend- 
ments thereto,  to  the  judge  for  settlement,  pursuant  to  section 
650  of  the  California  Code  of  Civil  Procedure,  is  essential  to 
the  validity  of  the  presentation.  Subsequent  notices  of  tbd 
fact  of  presentation  after  it  has  been  made,  and  of  a  time  for 
settlement,  are  too  late;  and,  in  such  case,  it  is  error  for  tiie 
judge  to  settle  the  statement  or  bill  against  the  objection  of 
the  adverse  party.*®^  But  objection  to  a  defective  notice  of 
settlement  of  a  bill  of  exceptions,  which  failed  co  specify  that 
the  proposed  amendments  would  be  presented  to  the  judge 
with  the  bill,  is  waived,  if  the  bill  and  amendments  were  in 
fact  presented  to  the  judge  in  the  presence  of  both  parties  at 
the  time  specified,  and  the  hearing  was  postponed  from  time 
to  time  by  consent,  and  without  objection  urged  prior  to  the 
final  hearing.*®* 

'^f  no  amendments  are  served,  or  if  served,  are  allowed,  the 
proposed  bill  may  be  presented,  with  the  amendments,  if  any^ 
to  the  judge  or  referee,  for  settlement,  without  notice  to  the 
adverse  party.'' ^*^  Identically  the  same  language  is  em« 
ployed  with  reference  to  the  statement  where  no  amendments 
are  served  or  if  served  are  adopted.*®*  It  will  be  observed 
that  neither  a  bill  nor  statement  is  to  be  delivered  to  the 
judge  simply  for  authentication^  but  for  settlement.  It  is  the 
duty  of  the  latter  to  settle  the  statement.  The  duty  is  cast 
upon  him  by  the  statute  to  settle  it,  the  true  meaning  of  which 
has  been  previously  explained.*®*    In  Santa  Ana  (City  of)  v. 

sto  Witter  V.  An^ews,  122  Cal.  1,  64  Pae.  276.  See  Burns  y. 
Napton,  26  Mont.  360,  68  Pae.  17;  Whipple  y.  Hopkins,  119  Oal.  849, 
51  Pae.  535;  SeU  y.  Graves.  14  Mont.  341',  36  Pae.  354. 

201  O'Brien  y.  O'Brien,  124  Gal.  422,  57  Pae.  225;  Hieks  y.  Masten, 
101  Cal.  651,  36  Pae.  130;  Horton  y.  Jaek,  115  Cal.  29,  46  Pae.  920; 
Hansen  v.  Nilson,  17  Wash.  606,  50  Pae.  511.  Where  appeUaat's 
notice  of  filing  the  statement  of  facts  fails  to  name  the  place  at 
which  he  will  ask  its  settlement,  as  required  by  Code  of  Procedure, 
section  1422,  a  motion  to  strike  the  statement  on  appeal  wiU  be  bus- 
tained;  Merchants'  Nat.  Bank  y.  Ault,  14  Wash.  701,  44  Pae.  129; 
Kroeaert  v.  Gustafson,  19  Wash.  373,  53  Pae.  340. 

2W  Cal.  Code  Civ.  Proc,  ft  650. 

203  Cal.  Code  Civ.  Proc,  ft  659,  subd.  3. 

204  Ante,  §  445. 
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Ballard,*®'^  the  court  said:  *T[t  is  the  duty  of  the  judge  to 
settle  a  bill  of  exceptions  or  statement  when  properly  pre- 
sented;  and^  if  it  contains  redundant  or  useless  matter^  it  ia 
his  duty  to  strike  it  out  or  order  it  to  be  stricken  out,  whether 
the  parties  assent  thereto  or  not,  and  to  make  the  sfcatement 
truly  represent  the  case/'  He  may,  of  course,  and  sometimes 
does,  of  his  own  accord,  fix  a  time  and  place  for  settlement 
and  bring  the  attorneys  of  the  respective  parties  before  him 
for  that  purpose  notwithstanding  their  agreement  between 
themselyes.  But  he  is  not  required  to  notify  either  party.*®* 
In  case  of  no  amendments  being  served,  or  of  the  acceptance 
of  all  those  served,  the  code  fixes  no  time  within  which  the 
bill  or  statement  is  to  be  presented  to  the  judge.  In  such  case 
a  reasonable  time  is  allowed  to  be  determined  according  to 
drcmnstances.^^ 

Service  of  the  statement  within  legal  time  may  be  waived 
in  many  ways  not  necessary  to  enumerate  or  mention.  But 
ihe  opposing  party  in  the  motion  may  propose  and  serve 
amendments  to  a  statement,  or  bill,  which  has  not  been  served 
in  time  without  waiving  his  right  to  object  that  the  same  was 
not  served  in  time,  by  a  preface  that  he  does  so  without  preju- 

S»5  126  CaL  677,  678,  59  Pao.  133.  In  Leach  ▼.  Pierce,  93  Cal. 
618,  29  P&e.  235,  which  was  a  proceeding  for  writ  of  mandate,  the 
court  said:  **0f  course,  the  exercise  of  respondent's  discretion  can- 
not be  controlled  or  reviewed  in  this  proceeding.  He  cannot  be 
compelled  to  settle  any  particular  bill  or  to  insert  or  exclude  any 
|iarticular  facts;  but  if  the  petitioner  is  entitled  to  move  for  a  new 
trial,  and  has  taken  the  proper  steps  within  time,  or  if  she  had  ten- 
dered a  biU  of  exceptions  to  be  used  on  appeal  from  the  order  within 
the  time  allowed  by  law,  respondent  cannot  refuse  to  settle  and  sign 
a  bill  containing  a  record  of  the  proceedings.  It  is  an  act  which 
the  law  requires  him  to  perform— a  duty  resulting  from  his  office"; 
See,  also,  Winters  v.  Buck,  121  Cal.  279,  53  Pac.  799. 

3»6  Wulf  y.  Manuel,  9  Mont.  276,  23  Pac.  723. 

«t7  See  Woodard  v.  Webster,  20  Mont.  279,  50  Pac.  791,  holding 
also  that  delay  of  fifty-seven  days  unreasonable,  and  being  unex- 
plained fatal  to  an  order  granting  a  new  trial:  Miller  v.  Hunt 
(Idaho),  63  Pac.  803.  See  to  same  effect,  Connor  v.  Railroad  Co., 
101  Cal.  429,  35  Pac.  990;  also  Warden  v.  Mendocino  County,  32  Cal. 
655,  holding  that  a  reasonable  time  to  prepare  and  file  amendments 
to  a  statement  on  motion  for  a  new  trial  is  five  days. 
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dice  to  his  right  to  objeet  at  the  hearing  to  the  Btatement  on 
these  grounds.  No  particular  form  of  reserving  the  objection 
is  required.  In  some  form,  however,  the  objection  that  th3 
proposed  statement  was  not  served  in  time  must  be  reserved. 

§  454.    ProceedingB  before  juc^  or  referee  at  lettlement — 
Appearance  and  nonappearance  of  parties. 

Having  given  notice  of  the  time  and  place  of  settlement,  or 
if  the  statement  and  proposed  amendments  have  been  left 
with  the  clerk  for  the  judge,  the  latter  haa  fixed  a  time  and 
place,  it  is  usually  to  the  interest  of  the  party  proposing  the 
statement  or  bill  to  be  represented  at  the  settlement. 

No  case  can  now  be  cited  in  which  it  was  distinctly  held 
that  the  proceeding  entirely  lapsed  by  a  persistent  failure  of 
either  or  both  parties  to  be  represented  at  the  settlement, 
though  the  provisions  requiring  notice  to  the  adverse  party  in  the 
one  form  of  presentation  and  to  both  parties  in  the  other  form, 
suggests  at  least  the  propriety  of  their  attendance.  It  is  cer- 
tain, however,  that  the  party  adverse  to  the  moving  party  is 
imder  no  legal  obligation  to  attend.  Unless,  however,  the 
settlement  is  a  very  simple  matter  or  there  is  no  difference  in 
fact  between  counsel  as  to  what  the  statement  or  bill  should 
contain,  nor  any  room  for  a  difference  between  counsel  and 
the  judge,  it  is  difficult  to  see  how  it  is  practical  for  the  latter 
to  proceed  with  the  settlement  in  the  absence  of  the  movant. 
The  judge  is  not  supposed  to  make  the  necessary  additions  in- 
sertions and  eliminations,  Sut  merely  to  direct  them  to  be 
made.  There  is  no  legal  reason,  however,  why  he  may  not 
do  so  if  he  prefers  to  do  so.  And  the  judge  may  settle  the 
statement  although  the  moving  party  abandons  it.^^® 

§  455.    Proceedings  before  judge  or  referee  at  settlement — 
Waiver  of  neglect. 

If  the  party  adverse  to  the  movant  fails  to  attend  the  settle- 
ment, he  takes  the  risk  of  a  failure  of  the  judge  to  take  cogni- 
zance of  any  lapse  in  the  proceeding  and  for  such  reason    to 

298  Black  V.  Hillikor,  130  Cal.  190,  192,  62  Pac.  481.  When  aban- 
donment of  motion  presumed:  Darke  v.  Ireland,  4  Utah,  192,  7  Pac. 
714. 
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refuse  to  settle  the  statement.  The  court  should,  perhaps,  up- 
on the  fact  of  a  dear  lapse  in  any  respect  coming  or  being 
caUed  to  its  attention  refuse,  of  its  own  motion  to  proceed 
with  the  settlement.  But  if  it  does  not,  and  allows  and  certi- 
fies the  statement^  without  inserting  therein  the  facts  consti- 
tuting such  lapse,  all  right  of  objection  thereto,  for  that 
cause,  is  gone.** 

It  was  formerly  held  in  California  tHat  if  the  order  denying 
a  motion  for  a  new  iarial  stated  that  the  motion  was  submitted 
upon  the  statement  and  affidavits  by  consent  of  the  respective 
attorneys,  the  respondent  was  precluded  in  the  appellate  court 
from  saying  that  the  statement  was  not  filed  in  time,  or  that 
the  notice  of  intention  to  move  for  a  new  trial  was  not  filed  or 
serred.^^^*  But  that  doctrine  cannot  be  considered  sound  un- 
der the  code,  if  indeed  it  was  ever  so.  Counsel  may  appear 
at  the  hearing  of  the  motion  for  the  purposes  of  argument, 
but  there  is  no  way  provided  for  making  the  character  of  ar- 
gument there  presented  appear  in  the  record.  The  argument 
may  consist  principally  or  entirely  of  objections  to  the  grant- 
ing of  the  motion  based  on  the  failure  to  serve  the  notice,  or 
statement,  or  to  take  some  other  step  within  legal  time.    And 

2»t  Yilkae  ▼.  Biven,  28  Cal.  409;  also  ante,  SS  382,  383.  The  court 
here  said:  ''The  statute  does  not  specify  the  time  in  which  pro- 
posed amendments  to  a  statement  prepared  and  filed  to  be  nsed  on 
motion  for  a  new  trial  shaU  be  made  or  filed.  As  the  statute  is 
silent  on  the  subject,  the  practice  in  such  cases  must  necessarily  be 
reflated  by  the  court.  In  respect  to  the  service  of  proposed  amend- 
ments or  a  copy  thereof,  the  statute  makes  no  provision.  The  stat- 
vte  provides  that  when  the  moving  party's  statement  is  not  agreed 
to  by  the  adverse  party,  it  shaU  be  settled  by  the  judge  upon  no- 
tice. The  appellants  do  not  show  that  the  statement  was  not  settled 
by  the  judge  upon  notice,  but  they  say  the  engrossed  statement  was 
never  submitted  to  them  or  their  counsel,  and  that  they,  as  well  as 
their  counsel,  were  wholly  ignorant  of  its  existence.  It  was  to  be 
presumed  the  judge  was  judicially  satisfied  that  defendants'  counsel 
had  notice  of  the  time  and  place  when  and  where  the  statement  would 
be  settled.  If,  after  having  had  notice,  the  defendants'  counsel 
neglected  for  any  cause  to  attend  before  the  judge  upon  the  settle- 
ment of  the  statement,  or  afterward  remained  ignorant  of  the  exist- 
ence of  the  engrossed  statement,  they  have  no  cause  of  complaint. 
They  must  bear  the  consequences  of  their  own  negligence.'' 

SCO  Millard  v.  Hathaway,  27  Cal.  119. 
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if  such  argument  does  not  prevail,  the  motion  must  necessarily 
be  submitted  on  the  statement.  Consent  is  entirely  imma^ 
terial.  Moreover,  a  party  who  claims  the  benefit  of  waiver  of 
a  failure  to  file  the  statement  in  due  time  must  prove  it  be- 
yond doubt,  and  not  leave  it  to  be  ascertained  by  conjecture  or 
doubtful  inference.*®^  At  any  rate,  it  is  well  settled  that  such 
lapses  are  not  waived  by  participation  of  counsel  in  the  argu- 
ment at  the  hearing.*^ 


§  466.  ProceediiLgB  before  judge  or  referee  at  settlement — 
Objections,  excuses  and  explanationSi  how  made  to  ap- 
pear— ^Proper  practice  herein. 

There  has  been  in  times  past  great  imcertainty  and  almost 
endless  discussion,  as  well  as  considerable  conflict  of  judicial 
opinion,  pertaining  to  various  questions  which  arose  in  connec- 
tion with  the  immediate  act  of  settling  the  statement.     The 
questions  which  arose  pertained  principally  to  the  power  and 
duty  of  the  court  where  objections  were  made  to  the  settlement 
and  the  proper  practice  in  dealing  with  and  disposing  of  such 
objections,  as  well  as  the  remedies  of  the  parties— of  the  movant 
if  the  objections  were  sustained  on  the  one  hand,  and  of  the 
adverse  party,  if  they  were  overruled  on  the  other.    The  whole 
subject  will  be  here  discussed  under  two  heads:  First,  righta 
and  remedies  of  the  moving  party;  secondly,  rights  and  reme- 
dies of  the  opposition.     In  the  first  place,  if  the  movant  con- 
siders that  the  objections  are  well  taken,  that  is  an  end  of  the 
matter  so  far  as  his  motion  rests  on  a  statement  or  bill  of 
exceptions.       The  statutes  describe  the  statement  or  bill  aa 
the  record  upon  which  certain  grounds  for  the  motion  may  be 
heard.  It  is  one  proposed,  served,  settled,  allowed,  engrossed  and 
filed  as  therein  prescribed,  without  which  there  is  no  record 
before  the  court  upon  which  to  be  heard,  and  none  upon  which 
to  appeal.     In  case  the  party  proposing  the  statement  or  bill 
anticipates  objections  which  are  prima  facie  sufficient  to  jus- 
tify a  refusal  to  settle  the  statement  or  bill,  or  in  case  such 
objections  are  made,  and  they  appear  to  him  to  be  well  taken, 

801  Munch   V.   Williamson,   24   Cal.    167:    State   ex   rel.   Keane   ▼. 
Murphy,  19  Nev.  96,  6  Pac.  840. 

802  See  Baumer  v.  French,  8  N.  Dak.  319,  79  N.  W.  340. 
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notwithstanding  that  the  court  may  overrule  them,  and  yet 
reasons  exist  upon  which  he  may  rely  to  obviate  the  objections 
by  proceeding  by  motion  under  section  473  of  the  California 
Code  of  Civil  Procedure,  he  may,  pending  the  settlement,  ap- 
ply for  relief  under  that  section.*^  The  order  made  on  such 
application  is  itself  appealable,  as  one  made  after  judgment.*^* 
But  the  usual  and  proper  practice  is  to  make  the  motion,  and 
obtain  an  order  broad  enough  to  cover  not  only  the  special 
matter  of  granting  relief  from  the  inadvertence,  mistake,  etc., 
but  the  other  matter  to  which  the  application  is  merely  in- 
eidental,  and  prosecute  the  appeal  from  such  order,  which  in- 
cludes the  order  refusing  to  settle  the  bill  or  statement.  Such 
was  the  course  pursued  in  Stonesifer  v.  Kilbum,®^  in  which 
the  order  appealed  from  was  (after  certain  recitals)  that  ^^the 
said  motion  be,  and  the  same  is,  for  the  reason  aforesaid,  here- 
by denied,  and  the  application  for  settlement  of  the  said  bill 
of  exceptions  is  refused/'  The  proceedings  on  the  motion 
for  new  trial  in  case  of  the  denial  of  the  motion  are  suspended 
until' the  appeal  is  disposed  of;  and  if  the  supreme  court  reverses 
the  order,  it  will,  as  it  did  in  the  case  just  cited  remand  the 
cause  for  further  proceeding. 

808  See  Sprigg  ▼.  Barber,  118  Gal.  591,  50  Pac.  682,  holding  the 
relief  could  not  be  granted  after  six  months;  Kowalsky  v.  Kerrigan, 
134  Cal.  590,  66  Pae.  850,  strong  showing  required  to  authorize  in- 
teorferenee  with  discretion  of  trial  judge;  Jugsin  V.  Eptperson,  137 
CaL  370,  70  Pac.  165,  holding  party  had  not  shown  his  neglect  ex- 
eoisable. 

804  Cal.  Code  Civ.  Proc,  S  939. 

805  94  Cal.  33,  42,  29  Pac.  332.  See  Haehnan  v.  New  York  D.  G. 
Co.  (Idaho),  67  Pac.  796;  Idaho  Eev.  Stats.,  f  4441,  subd.  3.  In 
Murphy  v.  Stelling,  138  Cal.  641,  72  Pac.  176,  the  doctrines  of  the 
decisions  on  the  subject  was  reviewed  in  an  opinion  of  the  court  in 
bank  by  Chief  Justice  Beatty,  denying  a  motion  to  dismiss.  The 
appealability  of  orders  under  section  473  was  reaffirmed  as  was  the 
nonappealability  of  orders  refusing  to  settle  statements  and  bills 
of  ezceptionsu  The  opinion  was  in  part  as  follows:  ''In  the  printed 
briefs  the  motion  to  dismiss  is  based  upon  two  grounds:  1.  That  the 
refusal  to  settle  a  statement  is  not  an  appealable  order,  and,  a 
fortiori,  that  a  refusal  to  vacate  such  an  order  cannot  be  appeal- 
able; and  2.  That  if  a  refusal  to  settle  is  appealable  the  appeal  must 
be  taken  therefrom  directly,  and  cannot  be  prosecuted  from  the  order 
in  question  herein,  which,  it  is  claimed,  is  in  substance  merely  a  re- 
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If  an  order  denying  the  application  and  settlement  be 
affirmed  on  appeal,  that  ends  the  matter  in  so  far  as  concerns 
the  motion  based  upon  the  bill  or  statement.      In  case  the 

fusal  to  set  aside  an  order  itself  appealable.  In  the  oral  argument 
respondent  abandoned  the  first  proposition,  and  contended,  on  the  au- 
thority of  Stonesifer  y.  Armstrong,  86  Oal.  594,  25  Pae.  SO,  and  of 
Stonesif er  y.  Kilburn,  94  GaL  33,  29  Pac.  332,  that  the  refusal  to 
settle  a  statement  is  an  appealable  order.  We  regard  those  decisions, 
however,  as  resting  upon  a  ground  which  distinguishes  them  from 
a  long  series  of  earlier  and  later  decisions  in  which  we  have  held 
that  mandamus  is  the  proper  and  ezdusiyie  remedy  when  a  trial 
judge  refuses  to  settle  a  statement  which  it  is  his  duty  to  settle;^ 
that  is  to  say,  in  a  case  where  the  moving  party  has  strictly  and* 
fully  complied  with  the  requirements  of  the  statute  in  i»roposing 
snd  presenting  the  statement  for  settlement:  See  Pendergrass  v. 
(Jross,  73  GaL  475,  16  Pae.  63;  Landers  ▼.  Landers,  82  GaL  480,  23 
Pac.  126;  Hudson  v.  Hudson,  129  GaL  141,  61  Pac.  773;  Hachado  v. 
Kinney,  135  Gal.  354,  67  Pac  331;  Whipple  v.  Hopkins,  119  GaL  349, 
51  Pac  535.  These  decisions  we  consider  decisive  of  the  proposition 
that  a  wrongful  refusal  to  settle  a  statement  is  not  the  subject  of 
appeal,  but  is  to  be  corrected  by  a  writ  of  mandate  But  when  the 
party  seeking  the  settlement  has  not  strictly  and  fully  complied  with 
the  statutory  requirements  and  appeals  to  the  court  for  relief  upon 
the  ground  that  his  failure  has  been  caused  by  surprise,  accident  or 
excusable  neglect,  and  'v^en  necessarily  the  granting  of  relief  rests 
in  the  sound  discretion  of  the  court,  a  different  case  is  presented. 
In  such  a  case  the  mandamus  is  a  wholly  inadequate  remedy,  because 
the  discretion  of  the  trial  court  may  not  be  coerced:  Stonesifer  v. 
Armstrong,  86  GaL  594,  25  Pac  50.  Its  exercise  of  discretion  may, 
however,  be  reviewed  on  appeal  from  the  order  denying  relief: 
Stonesifer  v.  Eilburn,  94  Gal.  33,  29  Pac  332;  Banta  v,  Smer,  121 
Gal.  4li,  53  Pac  935.  The  last  cited  case  was  in  every  essential 
particular  the  exact  parallel  of  this,  the  only  difference  being,  that 
there  the  motion  for  relief  was  granted  by  the  trial  court,  and  the 
statement  settled.  The  motion  for  a  new  trial  was,  however,  denied. 
On  appeal  from  the  latter  order  both  orders  were  reviewed,  the 
former  affirmed  and  the  latter  reversed.  In  the  case  of  Kaltschmidt 
V.  Weber,  136  Gal.  675,  69  Pac  497,  an  appeal  from  an  order  grant- 
ing relief  on  the  ground  of  excusable  neglect,  and  settling  a  state- 
ment was  dismissed  upon  the  ground  that  it  was  reviewable  only 
upon  an  appeal  from  an  order  granting  or  refusing  a  new  triaL  This 
was  in  accordance  with  numerous  decisions  of  this  court  based  upon 
the  obvious  distinction  between  the  effect  of  settling  and  refusing 
to  settle  a  statement  on  motion  for  a  new  triaL  The  latter  is  neces- 
sarily final,  and  must  be  corrected,  if  at  all,  by  mandamus^  where  it 
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application  is  granted  and  the  settlement  consummated  the 
movant  may  proceed  with  his  motion.  Whether  the  opposite 
party  may  by  appealing  from  such  order  suspend  the  pro* 
ceedings  on  the  motion  is  a  question  presently  to  be  considered. 
On  the  other  hand^  if  the  movant  considers  that  the  facts 
shown  by  the  opposition  do  not  make  a  prima  fade  showing  of 
a  fatal  lapse,  he  need  not  resort  to  an  application  for  relief 
under  section  i7S,  nor,  if  the  judge  considers  the  objections 
sufScient  and  refuses  to  make  settlement,  undertake  to  appeal 
from  sueh  ruling,  but  should  petition  the  supreme  court  for 
a  writ  of  mandate  or  in  case  the  matter  is  bef <Mre  a  referee 
he  may  apply  to  the  superior  court  for  relief.  The  question 
of  the  appealaMlity  of  the  ruling  on  objections  was  long  an 
unsettled  and  much  controyarted  one  which  has  been  at  length 
settled  so  as  to  ccmserve  the  convenience  of  parties  to  the  liti- 
gation and  promote  justice.  It  was  declared  in  Whipple  v. 
Hopkins^^^  that,  although  the  action  of  the  lower  court  in  re« 
fusing  to  settle  a  bill  of  ezceptiona,  from  which  an  appeal  had 
been  taken  along  with  appeals  from  the  judgment  and  from 
an  order  denying  a  new  trial,  had  been  discussed  in  the  briefs, 
the  court  did  not  wish  to  be  considered  as  holding  that  the 
order  was  appealable.  The  court  then  proceeded  to  assign 
reasons  of  such  general  scope  thai,  if  literally  accepted  and 
without  qualification,  would  render  the  decision  directly  con* 
flicting  with  the  cases  of  Stonesif  er  v.  Kilbum.  But  the  cases 
are,  in  their  facts,  clearly  distinguishable.  The  important  fact 
should  not  be  lost  sight  of  that,  in  cases  showing  a  lapse  on 
the  face  of  the  proceeding,  like  Stonesifer  v.  Kilbum,  unless  an 
appeal  be  permitted,  the  movant  has  no  remedy  for  an  arbi- 
trary or  erroneous  refusal  to  settle  his  bill  or  statement.  The 
context  shows  that  the  remark  was  meant  more  as  an  expres- 
sion of  the  ordinary  inutility  and  inadequacy  of  an  appeal 

will  lie,  or  by  an  appeal,  where  mandamus  is  not  available.  The 
former  is  bnt  an  intermediate  step  in  the  proceeding  which  ealminates 
in  an  order  granting  or  refusing  a  new  trial,  and  can  only  be  re- 
viewed on  appeal  from  the  final  order.  There  is  no  want  of  harmony 
in  these  various  decisions  if  the  plain  distinction  between  the  cases 
is  observed,  and  the  right  of  defendant  to  prosecute  this  appeal  is 
clearly  sustained  by  the  decision  in  Stonesifer  v.  Kilbum,  Banta  v. 
SiUer,  and  Ealtschmidt  v.  Weber,  supra.'' 

SOS  119  CaL  340,  351,  51  Pac.  535. 
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than  that  for  which  it  literally  stood.  The  remedy  by  appeal 
was  in  California  first  denied^  then  declared  to  be  the  appro- 
priate remedy^  then  doubted^  then  held  inadequate  as  compared 
with  the  more  effective  and  speedy  remedy  by  mandamus,*^^ 
since  which  it  has  almost  entirely  gone  ont  of  use. 

But  notwithstanding  the  incidental  and  somewhat  irrelevant 
character  of  the  expression  in  Whipple  v.  Hopkins^  as  to  the 
nonappealability  of  such  orders^  it  was  viewed  seriously  and 
reiterated  in  a  subsequent  case.*^^ 

A  rehearsal  of  all  the  reasoning  by  which  various  and  some- 
times inconsistent  conclusions  were  reached  as  to  the  proper 
practice  herein  would  prove  to  be  tedious  reading  and  of  no 
value.  Those  desiring  to  trace  the  judicial  history  of  the  sub- 
ject should  begin  with  the  elaborate  and  learned  opinions  in 
some  of  the  earlieif  cases^  large  parts  of  which  had  reference 
to  statutory  provisions  that  have  been  superseded  or  consid- 
erably modified  by  existing  code  provisions.*^*® 

The  inadequacy  of  the  remedy  by  appeal  was  thus,  pointed 
out  in  Careaga  v.  Femald:**^  "It  is  plain  that  an  appeal 
from  the  action  of  the  referee  refusing  to  settle  the  statement, 
conceding  the  right  of  appeal  existed,  would  not  have  afforded 
the  defendant  an  adequate  remedy;  for  if  on  such  appeal  the 
order  should  be  reversed,  it  would  not  secure  the  aggrieved 
party  the  right  erroneously  denied  him,  namely,  the  settlement 
of  the  statement.  The  referee  might  still  refuse  to  settle  it, 
and  defendant  at  last  be  compelled  to  resort  to  mandamus.^* 

807  Careaga  ▼.  Fernald,  66  Gal.  351,  5  Pac.  615;  Maehada  v.  Kenney, 
135  Cal.  354,  67  Pac.  331;  Leach  v.  Pierce,  93  Gal.  618,  29  Pac.  235; 
Winters  v.  Buck,  121  Gal.  279,  53  Pac.  799;  Tibbcts  v.  Biversido 
Banking  Go.,  97  Gal.  258,  32  Pac.  174;  Malcomson  v,  Harris,  90  CaL 
262,  27  Pac.  -206;  Glark  v.  Grane,  57  Gal.  629;  Santa  Ana  (Gity  of) 
V.  Ballard,  126  Cal.  677,  59  Pac.  133;  In  re  Application  of  Plume, 
23  Mont.  41,  57  Pac.  408;  Keane  v.  Murphy,  19  Nev.  89,  95,  6  Pac. 
840.  But  unreasonable  delay  will  bar  the  application  for  the  writ: 
McConoughey  v.  Torrence,  124  Cal.  330,  57  Pac.  81. 

808  Murphy  v.  Stalling,  138  Cal.  641,  72  Pac.  176.  An  eztenmTe 
quotation  from  the  opinion  will  be  found  in  a  preceding  note. 

809  See  Quivey  v.  Gambert,  32  Cal.  304;  Calderwood  v.  Peyser, 
42  Cal.  110. 

810  66  Cal.  351,  3-53,  5  Pac.  512. 
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But  the  case  of  an  order  made  after,  or  in  conjunction  with,  a 
resort  to  the  provisions  of  section  473  is  clearly  distinguishable 
from  one  made  simply  upon  the  presentation  of  objections  to 
the  settlement  without  such  resort.  In  the  former  case  man- 
damus cannot  be  resorted  to;  and  if  the  judge  denies  the  ap- 
plication for  relief  and  persists  in  his  refusal  to  make  settle- 
ment, the  movant  must  either  abandon  the  proceeding  or  ap- 
peaL  In  Stonesifer  v.  Armstrong,*^^  a  writ  of  mandate 
against  the  judge  of  the  superior  court  to  compel  him  to  settle 
a  bill  of  exceptions  in  the  case  of  Stonesifer  v.  Kilburn,  not- 
withstanding his  order,  before  quoted,  was  applied  for  and 
refused  because  the  decision  upon  the  application  involved  the 
exercise  of  discretion  and  the  decision  of  an  issue  of  fact  as 
well  as  one  of  law,  and  that  if  the  court  erred  or  abused  \U 
discretion,  its  action  could  be  reviewed  on  appeal.  The  mov- 
ing party,  upon  the  denial  of  his  application  for  the  writ,  ap- 
pealed from  the  order.  It  was  objected  by  the  respondents 
that  the  order  was  not  appealable,  citing  certain  early  casce. 
But  the  court  said  the  cases  cited  had  been  overruled  on  the 
point  to  which  they  were  cited.*^  The  respective  uses  of  tho 
two  remedies  was  again  pointed  out  in  Hicks  v.  Masten,®^*** 
when  a  writ  of  mandate  was  applied  for  and  granted,  and  the 
court,  after  a  reference  to  the  cases  above  cited,  said:  "In 
those  cases  the  bill  of  exceptions  was  confessedly  not  prepared 
in  time,  and  the  moving  party  applied  to  the  court  below  to 
be  relieved  upon  the  ground  of  mistake  and  excusable  neglect; 
and,  as  that  question  was  one  requiring  the  exercise  of  judicial 
discretion,  it  is  obvious  that  mandamus  would  not  lie  requii- 
ing  the  court  to  relieve  against  the  mistake  or  neglect,  and 
that  an  appeal  was  the  proper  remedy.*'  If  notwithstanding 
an  order  relieving  the  movant  from  his  default  the  bill  or 
statement,  at  the  request    of  the  opposition  is  made  to  show 

811  86  CaL  594,  25  Pae.  50. 

812  Stoneeifer  y.  Kilburn,  94  CaL  33,  42,  29  Pae.  332.  The  over- 
ruling authorities  referred  to  by  the  court  are;  Calderwooa  v.  Peyser, 
42  CaL  110;  Morris  v.  De  Celis,  41  CaL  331;  Dooly  v.  Norton,  41  Cal. 
440;  Clark  v.  Crane,  57  CaL  630;  Empire  Co.  v.  Bonanza  Co.,  67  Cal. 
406,  7  Pac  810. 

818  101  CaL  651,  654,  36  Pae.  130. 
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the  default  and  his  objections^  the  movant  should  see  that  in 
also  contains  at  least  the  substance  of  such  order  with  suffi* 
cient  recitals  to  show  that  it  was  made  upon  a  proper  motion 
supported  by  evidence.  If  the  opposition  takes  no  such  course, 
and  the  bill  of  statement  shows  no  lapse  or  default^  it  is  un- 
necessary to  insert  any  reference  to  such  order.*^* 

It  sometimes  happens  that,  although  the  facts  adduced  in 
support  of  an  objection  to  the  settlement  make  a  showing  suffi- 
cient to  warrant  the  court  in  refusing  a  settiement^  yet  fact« 
exist  amounting  to  a  waiver  in  some  way  not  shown  upon  the 
papers  before  the  court.  Of  course,  if  amendmen);B  have  been 
proposed,  it  is  incumbent  upon  the  opposition  to  show  a  reserva- 
tion of  objections;  but  the  objection  may  be  directed  to  a 
lapse,  subsequent  to  the  service  of  amendments,  in  which  case 
it  would  be  within  the  knowledge  of  the  court  or  derk  of 
the  court.  If  not  within  the  court's  knowledge,  or  if  the 
judge  refused  to  insert  the  facts  according  to  his  knowledge, 
the  opposition  would  have  to  make  them  appear  by  affidavits. 
These  would  have  to  be  met  by  evidence  on  the  part  of  the 
movant,  setting  forth  any  existing  facte  constituting  a  waiver 
of  the  neglect  or  defaidt.  If  the  court  then  ruled  that  the 
objection  had  been  waived  and  proceeded  with  the  settlement, 
that  would  dispose  of  the  matter  in  so  far  as  it  concerned 
the  movant.  But  if  the  opposition  procures  the  insertion  of 
his  objection,  and  the  evidence  of  the  facts  upon  which  they 
are  based,  and  his  exceptions  in  the  bill  or  statement,  it  be- 
hooves the  movant  to  also  see  to  the  insertion  of  the  evidence 
which  he  claims  proves  a  waiver.***    It  has  been  seen  that 

814  Cole  V.  Wilcox,  99  Oal.  451,  549,  34  Pac.  114. 

81  s  Beach  v.  Spokane  B.  &  W.  Co.,  25  Mont  367,  370,  65  Pac.  106; 
Higgins  V.  Mahoney,  50  Cal.  444;  Wheeler  v.  Karnes,  125  Gal.  51, 
57  Pac.  893;  Henry  v.  Merguire,  106  Cal.  142,  145,  39  Pac.  699.  In 
the  first  of  these  cases  the  court  said:  "If  the  jadge  is  willing  to 
settle  the  bill  or  statement,  he  should,  before  certifying  it,  pennit 
to  be  incorporated  into  it  any  objections  to  the  settlement  together 
with  the  matter  in  support  of  the  objections;  for  example,  if  the 
defendant  has  served  his  proposed  statement  on  the  eleventh  day 
after  filing  and  serving  notice  of  intention  to  move  for  a  new  trial, 
and  the  plaintiff,  before  or  at  the  time  he  offers  amendments,  objects 
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where  amendmentB  are  adopted,  the  movant  has  a  reasonable 
time  for  the  presentation  for  settlement,  not  positively  fixed 
by  law.  Where  the  court  has  once  held  that  the  delay  in 
the  presentation  of  a  statement  and  amendments  which  are 
accepted  was  nnreaaonable,  this  objection  to  the  settlement  hav- 
ing been  properly  preserved  and  presented  when  the  motion  was 
heard,  the  mere  granting  of  a  new  trial  was  held  not  to  nullify 
the  finding  that  the  delay  was  unreasonable,***  so  that  if  the 
moTant,  under  such  circumstances,  when  confronted  with  such 
objection,  has  any  excuse  for,  or  explanation  of,  the  delay,  he 
should  see  that  it  is  put  in  proper  form  and  inserted  in  the 

or  preserves  his  right  to  object,  to  a  settlement  beeause  of  delay 
in  service  or  to  urge  the  delay  as  a  reaeon  why  a  new  trial  should 
be  denied,  the  objections  should  be  embraced  in  the  statement  when 
settled.'' 

SIS  Woodard  ▼.  Webster,  20  Mont.  279,  SO  Pac.  791.  To  same 
effect,  Estate  of  Kmger,  130  CaL  621,  625,  63  Pac.  31.  In  the  first 
ease  the  court,  evidently  using  the  term  "respondent''  for  "appel- 
lant" through  inadvertence,  said:  "Bespondent  insists  that  under 
said  statute  no  time  is  specified  for  presenting  a  statement  with  ac- 
cepted amendments  for  settlement,  and  that,  such  being  the  case,  a 
reasonable  time  alone  is  required  within  which  this  shall  be  done. 
We  agree  with  this.  But  was  the  time  within  which  the  statement 
and  amendments  were  presented  to  th«  judge,  namely,  fifty-seven 
days^  a  reasonable  time  9  The  lower  court  expressly  held  that  it  was 
not,  and  there  is  absolutely  nothing  in  the  record  to  indicate  any 
excuse  for  the  delay  in  the  presentation  of  the  statement  and  amend- 
ments for  settlement.  Under  these  conditions,  did  the  trial  judge 
have  a  proper  statement  before  him  when  he  granted  a  new  trial  9 
We  are  of  the  opinion  that  he  did  not.  If  the  respondent  had  of- 
jpered  any  excuse  for  the  delay  in  the  presentation  of  the  statement 
and  amendments  for  settlement,  and  the  trial  court  had  held  such 
excuse  sufficient,  then  this  appeal  would  have  a  different  phase.  In 
the  absence  of  such  a  showing  in  the  record,  it  cannot  be  presumed 
that  there  was  any  excuse  or  justification  for  the  delay.  The  lower 
court  should  have  denied  the  motion  for  a  new  trial.  Bespondent 
urges  that  by  its  order  granting  a  new  trial  the  previous  conclusion 
that  the  delay  had  been  unreasonable  was  nullified.  We  cannot  as- 
sent to  this.  Having  once  held  that  the  delay  was  unreasonable,  the 
objection  to  the  settlement  having  been  properly  preserved  and  pre- 
sented by  appellant  when  the  motion  for  a  new  trial  was  heard,  it 
cannot  be  inferred  that  the  lower  court  nullified  its  previous  delib- 
erate holding." 
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bill  or  statemeni**''^  But  suppose  the  judge  holds  the  objec- 
tion not  to  have  been  waived  and  refuses  to  settle  the  state- 
ment or  bill^  and  the  movant  considers  this  ruling  erroneous? 
In  that  case-  would  he  have  a  remedy  by  appeal^  would  he  have 
a  remedy  by  mandamus,  or  be  without  remedy?  The  last- 
named  condition  is  hardly  supposable.  The  case  would  not 
be  in  line  with  Stonesifer  v.  Kilbum,  because  the  question 
presented  would  be  simply  one  of  law  and  fact  without  in- 
volving the  exercise  of  discretion.  The  writ  of  mandate  would 
probably  issue  in  such  case  if  the  facts  established  at  the 
hearing  on  petition  therefor  warranted  it. 

In  the  second  place,  the  rights  and  remedies  of  the  party 
adverse  to  the  party  proposing  the  bill  or  statement  with  refer- 
ence to  his  objections  to  the  settlement  thereof  are  to  be  con- 
sidered. It  was  once  held,  under  the  old  Practice  Act,  which 
required  the  proposed  statement  to  be  filed  in  the  first  in- 
stance, that  if  it  were  not  filed  within  the  time  fixed  by 
that  statute  or  given  by  order  of  the  court,  that  the 
party  objecting  was  entitled  to  have  it  stricken  from  the 
files.^^^  But  that  feature  of  the  decision  in  that  case  was  soon 
afterward  overruled  and  condemned,  even  under  that  statute^ 
as  sanctioning  a  vicious  practice  fraught  with  mischievous  oon- 
sequences.**^  The  condemnatory'  language  was  annlied,  how- 
ever, to  the  striking  out  of  statements  which  had  been  filed 
in  good  faith,  and  in  the  line  of  orderly  procedure,  on 
the  ground  that  for  any  cause  the  proceeding  had  lapsed. 

If  a  statement  or  bill  should  be  be  surreptitiously  or  irregu- 
larly filed,  there  would  exist  the  same  reasons  for  striking  it 
from  the  files  as  in  the  case  of  any  other  paper.  At  any  rate 
an  order  striking  out  a  statement  is  appealable,'**^  and  will 

817  Estate  of  Kruger,  130  Cal.  621,  625,  63  Pac.  31,  holding  it  also 
to  be  actionable  negligence  for  attorney  to  fail  to  have  incorporated 
excuse  for  delay  if  existing. 

818  Jenkins  v.  Frink,  27  Cal.  337. 

81 »  Quivey  v.  Gambert,  32  Cal.  304;  Calderwood  v.  Peyser,  42  Cal. 
117. 

820  Sutton  V.  Symonds,  100  Cal.  576,  35  Pac.  158;  Calderwood  ▼. 
Peyser,  42  Cal.  110;  Clark  v.  Crane,  57  Cal.  633;  Beach  v.  Spokane 
Banch  &  Water  Co.,  21  Mont.  7,  52  Pac.  560. 
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be  reversed,  upon  appeal  taken  in  due  time,  probably  in  every 
case,  unless  it  appear  that  it  was  not  filed  regularly,  and  in 
good  faith.^* 

The  striking  out  of  the  statement  at  the  hearing  and  thus 
depriving  the  movant  of  a  record  upon  which  to  appeal,  in- 
stead of  denying  his  motion  for  new  trial,  was  emphatically 
condemned  in  Quivey  v.  Qambert,^**"  where  the  evil  conse- 
quences of  so  doing  were  shown  by  Chief  Justice  Sanderson. 
Notwithstanding  the  repeated  condemnations  of  such  orders, 
one  was  made  a  quarter  of  a  century  later,  and  the  benefit  of 
a  review  in  the  supreme  court  of  that  order,  as  well  as  of 
the  order  on  the  motion  for  a  new  trial,  thereby  lost.*** 

The  supreme  court  of  Montana  has  also  had  occasion  to 
condemn  the  acts  of  trial  courts  in  striking  out  bills  and 
statements.  In  Beach  v.  Spokane  B.  &  W.  Co.***  that 
court,  per  Piggott,  J.,  said :  "In  the  case  at  bar  the  statement 
on  the  motion  for  a  new  trial  was  settled,  certified  as  allowed, 
and  filed.  It  was  a  record  of  the  district  court  of  the  same 
dignity  as  a  bill  of  exceptions  and  performed  a  like  office,  it 
was  the  basis  of  the  application  for  a  new  trial.  It,  together 
with  such  parts  of  the  judgment-roll  as  were  proper  to  be  con- 
sidered in  determining  whether  a  re-examination  of  the  issues 
of  fact  ought  to  be  had,  constituted  the  record  upon  which 
the  court  below  was  authorized  to  act  Nothing  else  could 
properly  be  used  on  the  hearing  of  the  motion.  The  statement 
the  court  below  struck  out  upon  the  ground  that  the  draft  of 
the  proposed  statement  was  not  served  in  time.  The  court 
erred.  If  the  statement  was  out  of  time  as  to  service, 
proper  practice  required  the  judge  to  refuse  a  settlement,  or 
to  settle  it  and  then  deny  the  motion  for  a  new  trial  for  the 
reason  that  timely  service  had  not  been  made — we  do  not 
mean  to  say  that  the  order  denying  such  motion  expressly  in- 

321  See  opinion  on  application  for  rehearing  in  Calderwood  v. 
Peyser,  42  Cal.  110,  121;  Lucas  v.  Marysville  (City  of),  44  Cal.  210; 
Beach  v.  Spokane  R.  &  W.  Co.,  25  Mont.  367,  374,  65  Pac.  106. 

S22  32  Cal.  304. 

323  Sutton  V.  Symonds,  100  Cal.  576,  35  Pac.  158. 

324  25  Mont.  367,  373,  65  Pac.  106.  See,  also,  Sweeney  v.  (ireat 
FaUs  By.  Co.,  11  Mont.  34,  27  Pac.  347. 
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dicates  the  ground  upon  which  it  is  made,  for  every  legitimato 
intendment  will  be  indulged  in  support  of  the  order;  but  to 
strike  from  the  record  or  files  the  certified  statement^  because 
not  served  in  time  is  always  erroneous  and  necessarily  pre- 
judicial to  the  party  mtoving  for  a  new  trial/* 

But  the  law  does  not^  however^  by  any  means  leave  the  op- 
position remediless  in  case  the  movant  has  allowed  the  pro- 
ceeding to  lapse  at  any  stage.  But  a  degree  of  diligence  and 
attention  to  details  is  required  of  him  if  he  would  preserve 
his  rights  and  avoid  a  waiver  of  his  objections.  In  the  first 
place^  as  has  been  shown^  he  must  not  propose  amendments 
to  the  draft  served  or  filed  without,  in  some  appropriate  f orm, 
reserving  his  objections  founded  upon  any  default  or  lapse 
which  may  have  accrued  up  to  that  stage  ;^^  still  such  reser- 
vation merely  preserves  his  objection  until  the  settlement  is- 
reached  before  the  judge.  If  the  bill  or  statement  is  per- 
mitted to  be  settled  in  silence  as  to  any  objections  directed 
at  any  failure  to  comply  with  the  statutory  requirements,  either 
as  to  the  time  of  compliance,  or  in  other  respects,  except 
omissions  which  invalidate  or  weaken  the  force  of  the  bill  or 
statement  as  such,  it  is  at  every  subsequent  stage,  just  the  same 
BB  if  no  such  grounds  for  objecting  had  ever  existed. 

It  is  not  necessary,  as  previously  explained,  that  the  state- 
ment or  bill  should  in  any  way  or  form  recite  that  it  wa? 
served  or  filed  or  presented  upon  notice  or  in  time.  In 
Murray  v.  Hauser*^  the  court  said:  "Defendant  insists  that 
the  statement  on  motion  for  a  new  trial  must  be  disregarded, 
for  the  reason  that  it  was  never  served,  and  service  was  not; 
waived.  The  record  does  not  expressly  disclose  service,  or 
waiver  thereof,  but  the  judge  below  has  settled  the  statement, 
and  certified  that  it  is  correct.  Subdivision  3,  section  1173, 
of  the  Code  of  Civil  Procedure,  requires  the  party  moving  for 
a  new  trial  to  serve  a  draft  of  the  proposed  statement  upon 
the  adverse  party,  as  a  prerequisite  to  its  settlement.  Settle- 
ment without  such  service,  or  a  waiver  thereof,  would  have 

82%  For  a  full  discussion  of  respective  rights  and  duties  of  parties 
at  settlement,  see  chapter  19. 

820  21  Mont.  120,  125,  53  Pac.  99. 
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been,  at  the  least,  an  irregularity.  In  the  absence  of  evidence 
to  the  contrary,  the  presumption  of  regularity  and  due  per- 
formance attends  oflScial  acts.  When,  therefore,  the  judge  or 
court  has  allowed  and  settled  a  statement  on  motion  for  a  new 
trial,  the  presumption  arises  that  service  was  made,  and  that 
all  steps  prescribed  for  settlement  were  taken.  Of  course, 
this  presumption  is  inconclusive,  and  may  be  rebutted  by 
proof  in  the  record  to  the  contrary.  No  such  proof  appearing 
in  this  case,  the  presumption  prevails  that  the  statement  was 
served  in  proper  time,  and  was  settled  upon  due  notice.^' 

Nor  is  it  sufficient  for  the  party  opposing  the  settlement 
merely  to  have  inserted  his  objection.  He  must  have  inserted 
in  connection  therewith  the  facts  upon  which  he  bases  his  ob- 
jectioDS.  And  the  same  condition  arises  with  reference  to 
objecting  and  excepting  to  the  court's  rulings  as  at  the  trial 
There  must  be  not  only  objection,  but  exception  as  well.  In 
Cole  V.  Wilcox,**'^  the  opposition  got  into  the  statement  a 
recital  simply  that  ^^the  defendant  objected  to  the  settlement 
of  statement  upon  the  ground  that  the  same  was  not  served 
in  time.*'  It  also  appeared  (the  report  does  not  explain  how) 
that  when  the  motion  for  a  new  trial  came  on  for  hearing, 
the  defendant  (opposition)  objected  to  the  court  hearing  the 
same  upon  the  ground  that  the  statement  of  the  case  proposed 
for  settlement  by  the  court  was  not  served  upon  him  by  the 
plaintiff  (movant)  within  the  time  allowed  by  law,  and  that 
the  court  had  lost  jurisdiction  to  settle  any  statement  in  the 
case.  The  same  matter  was  urged  on  appeal.  The  court  said 
in  answer:  "If  there  were  any  reasons  in  support  of  this  ob- 
jection on  the  part  of  the  defendant,  the  proper  practice  would 
have  been  to  present  them  at  that  time  so  that  the  judge  could 
pass  upon  their  sufficiency,  ani  to  have  the  objections,  with 
the  ruling  of  the  judge  thereon  and  any  exception  thereto,  in- 
corporated into  the  statement.     A  mere  objection  to  the  settle- 

827  99  Cal.  549,  542,  34  Pac.  114.  See,  also,  Hook  ▼.  HaU.  68  Cal. 
22,  8  Pac.  596;  Arnold  v.  Sinclair,  12  Mont.  248,  261,  29  Pac. 
1164;  Kahn  v.  Wilson,  120  Cal.  643,  53  Pac.  24;  Schieffery  v. 
Tapia,  68  Cal.  184,  8  Pac.  878;  Christy  v.  Spring  Valley  Water  Works, 
68  CaL  73,  8  Pac.  849. 

New  Trial,  Vol.  11—69 
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ment  of  the  statement^  without  pointing  out  the  basis  or  the 
ground  of  the  objection^  or  presenting  the  facts  upon  which 
it  was  made^  was  not  fair  to  either  the  judge  or  the  opposite 
party;  and  even  if  an  exception  had  been  taken  to  the  ruling 
of  the  judge  upon  such  objection,  the  party  taking  the  excep- 
tion would  not  have  the  right  to  its  consideration  upon  appeal 
When  the  motion  for  a  new  trial  came  on  to  be  heard,  the 
court,  in  its  action  thereon,  was  limited  to  considering  the 
matters  contained  in  the  statement,  and  was  not  at  liberty  to 
go  outside  of  the  statement,  for  the  purpose  of  determining 
whether  the  new  trial  should  be  granted  or  refused.'' 

What  the  opposition  should  do  to  fully  preserve  his  objec- 
tions, and  the  duty  of  the  judge  in  the  premises,  are  thus  ex- 
plained in  a  late  Montana  case:^^^  '^If  the  judge  is  willing 
to  settle  the  bill  or  statement,  he  should,  before  certifying  it, 
permit  to  be  incorporated  into  it  any  objections  to  the  settle- 
ment, together  with  the  matter  in  support  of  tlie  objections: 
for  example,  if  the  defendant  has  served  his  proposed  state- 
ment on  the  eleventh  day  after  filing  and  serving  notice  of 
intention  to  move  for  a  new  trial,  and  the  plaintiff,  before  or 
at  the  time  he  offers  amendments,  objects,  or  preserves  his 
right  to  object,  to  a  settlement  because  of  delay  in  service  or 
to  urge  the  delay  as  a  reason  why  a  new  trial  should  be  de- 
nied, the  objections  should  be  embraced  in  the  statement  when 
settled/' 

There  appears  to  be  no  remedy  for  making  objections  well 
taken,  but  overruled  by  the  court,  effective  by  any  original  pro- 
ceeding.    No  appeal  is  allowed  from  the  judge's  certificate  of 

sas  Beach  v.  Spokane  R.  &  W.  Co.,  25  Mont.  367,  370,  65  Pac.  106. 
Proper  practice  suggested  as  in  text  in  Wheeler  v.  Karnes,  125  Cal. 
51,  57  Pac.  893.  See,  also,  Higgins  v.  Mahoney,  50  Cal.  445;  Wills 
V.  Rhen  Kong,  70  Cal.  548,  11  Pac.  780;  Bunnel  v.  Stockton,  83  Cal. 
319,  23  Pac.  301;  Connor  v.  Southern  Cal.  etc.  Co.  101  Cal.  429,  35 
Pac.  990;  Tregambo  v.  Comanche  etc.  Co.,  57  Cal.  503;  Henry  v. 
Merguire,  106  Cal.  144,  39  Pac.  599.  It  was  held  that  where  the  rec- 
ord shows  that  the  parties  proposing  the  amendments  appeared  and 
objected  to  the  settlement  of  the  statement,  it  appears  they  had 
notice  thereof,  and  they  should  then  have  presented  aU  valid  objec- 
tions which  they  had  to  the  settlement  of  the  statement:  Standard 
Quicksilver  Co.  v.  Habishaw,  132  Cal.  115,  64  Pac.  113. 
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€ettleineiit  and  allowance;**^  nor  would  it  be  of  any  available 
advantage  or  of  any  value  to  him  if  provided.  He  has  a  speedy 
and  effective  remedy  in  hand.  He  merely  has  to  await  the 
hearing  of  the  motion  and  then  renew  his  objections  as  ground 
for  denying  the  motion,  and  if  the  court  again  rules  against 
him,  then  appeal  from  the  order  granting  a  new  trial.**^  He 
need  not  await  the  pleasure  of  the  movant^  for  either  party 
may  bring  on  the  hearing. 

§  457.    Mandate  to  compel  settlement. 

If  a  proposed  statement  does  not  as  such  entirely  omit  any 
essentials,  and  there  has  been  no  lapse  in  the  proceeding,  it  is 
the  duty  of  the  court  to  settle  it,  however  indifferently  or  in- 
formally it  has  been  prepared;  and  the  writ  of  mandate  will 
be  awarded  notwithstanding  the  neglect  of  the  attorney  pro- 
posing it  to  reduce  the  evidence  taken  at  the  trial  to  proper 
form  and  dimensions.*®^    In   Santa  Ana    (City  of)    v.  Bal- 

329  Henry  v.  Mergnire,  106  OaL  142,  39  Pae.  590;  Wheeler  v. 
Karnes^  125  CaL  51,  57  Pae«  893;  Beach  v.  Spokane  B.  &  W.  Co.,  25 
Mont.  367,  369,  65  Pae.  106.  In  Henry  v.  Merguire,  supra,  the  court 
explains  why  an  order  settling  is  distinguishable  on  the  score  of  ap- 
pealability from  one  settling*  a  bill  or  statement   (see  p.  145). 

3S0  Henry  v.  Merg:uire>  106  Gal.  142,  39  Pae.  599;  Wills  v.  Bhen 
Kong,  70  Cal.  548,  11  Pae  780;  Bunnel  v.  Stockton,  83  Cal.  319,  23 
Pae,  301;  Connor  v.  Southern  California  etc.  Co.,  101  Cal.  429,  35 
Pae  990. 

331  Hicks  V.  Masten,  101  Cal.  651,  36  Pae.  130;  Estate  of  Herteman, 
73  Cal.  545,  15  Pae.  121;  Leach  v.  Pierce,  93  Cal.  627,  29  Pae.  239; 
Van  Eman  v.  Superior  Court,  106  Cal.  643,  40  Pae  14.  Laches  is  a 
^ood  defense  to  the  proceeding  for  mandate:  McConoughey  v.  Tor- 
rence,  124  CaL  330,  57  Pae.  81.  Also  failure  to  prosecute  the  pro- 
ceeding for  settlement:  Coffey  v.  Grand  Council,  87  Cal.  367,  25  Pae. 
547.  See  Leach  v.  Aiken,  91  Cal.  484,  28  Pae.  777,  holding  that  the 
judge  before  whom  an  action  is  tried  cannot  be  compelled  by  a  writ 
of  mandamus  to  settle  a  bill  of  exceptions  in  the  action  after  the 
expiration  of  his  term  of  o£flce,  although  he  is  authorized  by  statute 
to  settle  such  bill;  Gutierrez  v.  Hebberd,  106  Cal.  167,  39  Pae.  529, 
holding  fact  that  some  of  the  parties  entitled  to  be  served  were  not 
served  with  draft  no  ground  for  refusal  to  settle  the  bill;  Thornton 
V.  Hoge,  84  Cal.  231,  23  Pae.  1112  holding  that  correctness  of  settled 
bill  of  exceptions  cannot  be  tested  in  the  mandamus  proceeding;  and 
this  court  will  not  order  a  reference  in  order  that  evidence  may  be 
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lard,®*^  when  the  statement  came  before  the  judge  for  settle- 
ment, the  opposite  party  objected  to  the  settlement  on  the 
ground  that  it  contained  a  literal  transcription  of  the  re- 
porter's notes  taken  at  the  trial,  but  it  was  not  objected  that  it 
had  not  been  served  or  presented  in  time,  or  that  the  proceed- 
ing had  otherwise  lapsed.  Thereupon  the  attorney  for  the 
moving  party  (petitioner  for  the  writ)  asked  leave  to  amend 
the  statement  in  the  particular  mentioned,  or  in  any  other  par- 
ticular in  which  said  statement  might  be  informal,  deficient,  or 
inaccurate,  or  in  which  it  did  not  comply  with  any  law  or 
rule  of  practice.  But  the  judge  declined  to  allow  him  to  so 
amend  the  statement  by  condensing  from  questions  and  an- 
swers to  a  narrative  form,  and  refused  to  allow  him  to  amend 
the  statement  in  any  respect,  or  at  all,  and  refused  to  settle 
the  same,  and  retained  the  same  unallowed,  unsettled  and  un- 
signed. These  facts  were  set  forth  in  the  petition,  which  was 
presented  upon  notice  for  a  peremptory  writ.  Beatty,  C.  J., 
delivering  the  decision  awarding  the  writ  as  prayed,  said:  ''It 
is  the  duty  of  the  judge  to  settle  a  bill  of  exceptions  or  state- 
ment when  properly  presented  and,  if  it  contains  redundant 
or  useless  matter,  it  is  his  duty  to  strike  it  out  or  order  it  to 
be  stricken  out,  whether  the  parties  assent  thereto  or  not,  and 

to  make  the  statement  truly  represent  the  case From 

the  facts  stated  in  the  petition  in  this  case,  which  are  not  con- 
troverted, the  petitioner  should  have  been  allowed  to  amend 
his  statement  as  proposed  so  as  to  avoid  the  objection  raised, 
and  then  have  said  statement  settled  and  allowed.'^  In  San- 
some  v.  Myers^®  it  was  said:  "It  was  not  the  duty  of  the 
judge  to  prepare  a  statement,  but  it  was  his  duty  to  see  that 

taken  on  that  issue;  Visher  v.  Smith,  92  Gal.  60,  28  Pac.  94,  holding 
that  refusal  of  trial  judge  to  settle  bill  is  an  adjudication  that  the 
bill  ought  not  to  be  settled.  Same  case  asserts  apparently  contrary 
to  settled  rule  that  any  legal  excuse  for  neglect  in  preparing  and 
serving  a  bill  of  exceptions  must  be  presented  to  the  judge  for  his 
determination,  and  an  erroneous  ruling  thereon  may  be  corrected 
under  a  mandamus  from  this  court. 

332  126  Cal.  677,  59  Pac.  133.  Winters  v.  Buck,  121  Cal.  279,  53 
Pac.  799,  was  a  similar  case.  Writ  granted.  See,  also,  Cohen  v. 
Wallace,  107  Cal.  133,  40  Pac.  101. 

333  80  Cal.  486,  22  Pac.  212. 
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one  was  properly  prepared^  and  then  to  sign  it.  If  the  at« 
tomey  for  the  petitioner  had  omitted  anything  material,  the 
judge  should  haye  directed  and  required  him  to  insert  it  or 
if  the  matter  was  incorrectly  stated,  he  should  have  required 
him  to  correct  it.  ....  If  the  petitioner  had  refused  or 
neglected  to  so  amend  the  proposed  statement  as  directed,  the 
judge  no  doubt  would  have  been  justified  in  refusing  to  settle 
the  same,  but  not  otherwise/'  In  that  case,  the  judge  re- 
fused to  settle  the  statement  in  the  first  instance,  and  the  court 
say:  **This  we  think  he  had  no  right  to  do.  To  so  hold  would 
place  it  in  the  power  of  the  trial  judge  to  deprive  a  litigant 
of  his  right  of  appeal  by  simply  refusing  to  perform  a  plain 
duty."  In  Careaga  v.  Femald,^**  the  court  after  explaining 
the  propriety  of  mandamus  in  such  cases,  said :  "The  statement 
in  question,  having  been  presented  in  due  time,  the  law  en- 
jomed  upon  the  referee  the  duty  to  settle  it,  and  the  writ  of 
mandate  will  issue  to  compel  the  discharge  of  the  duty.'* 

Of  course,  the  exercise  of  the  discretion  of  the  judge  or 
referee  as  to  the  manner  of  settlement  cannot  be  controlled  or 
reviewed  in  the  proceeding  of  mandamus.  He  cannot,  in  such 
proceeding,  be  compelled  to  insert  or  exclude  any  particular 
facts,  or  to  settle  any  particular  identical  bill  or  statement 
presented  to  him,  even  though  the  same  be  agreed  upon  by  the 
parties,*"^  but  to  settle  a  bill  or  statement,  where  the  mat- 
ter is  properly  before  him,  if,  up  to  that  time,  there  has  been 
no  lapse  in  the  proceeding.***    It  is  an  act  which  the  law 

M4  66  Cal.  351,  353,  5  Pac.  615.  Citing  Merced  M.  Co.  v.  Fremont, 
7  CaL  130;  Lin  Tai  r.  Hewill,  56  Cal.  118;  People  v.  Crane,  60  Cal. 
279. 

835  State  V.  Parker,  9  Wash.  633,  3S  Pac.  156.  The  writ  will  not 
lie  to  eompel  settlement  in  a  particular  manner,  or  inclusion  or  omis- 
sion of  particular  matters:  People  ex  rel.  Strathern  v.  Sullivan,  61 
Cal  233.  As  to  what  petition  should  allege  with  reference  to  the 
coDtents  of  the  bill  or  statement,  see  Walkerley  v.  Greene,  104  Cal. 
208,  37  Pac.  890. 

»M  See  Anschlag  v.  Superior  Court,  76  Cal.  513,  18  Pac.  676,  hold- 
ing that  a  petition  to  the  supreme  court  in  an  application  for  a  writ 
of  mandate  to  eompel  the  settlement  of  a  bill  of  exceptions  in  a 
criminal  case  is  insufficient  if  it  fails  to  show  that  the  bill  of  ex- 
ceptions was  presented  to  the  trial  judge  for  settlement  upon  the 
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requires  a  judicial  officer  to  perform,  a  duty  resulting  from 
his  office.'^''  And  mandamus  may  be  resorted  to,  although 
the  case  has  been  tried  without  the  presence  of  an  official  re- 
porter, his  absence  not  depriving  the  party  moving,  or  intend- 
ing to  move,  for  a  new  trial,  of  the  right  to  prepare  his  state* 
ment  or  bill  of  exceptions  from  memory  or  such  data  as  he 
may  be  able  to  avail  himself  of.  In  such  case,  if  the  motion 
be  made  upon  the  minutes,  he  has  the  right  to  rely  upon  the 
recollection  of  the  judge  as  to  what  occurred  upon  the  trial 
for  the  purpose  of  passing  upon  the  correctness  of  his  pro- 
posed statement  or  bill,  and  if  the  latter  refuses  to  proceed 
with  the  settlement  on  the  ground  that  there  was  no  official 
reporter  at  the  trial,  mandamus  may  be  resorted  to  to  compel 
a  settlement.  In  Malcomson  v.  Harris,®*®  Beatty,  C.  J.,  de- 
livering the  decision  awarding  the  writ  of  mandate,  said: 
^T[t  is  true  that  the  statute  enumerates  depositions,  documen- 
tary evidence,  and  phonographic  report  of  testimony  as  mat* 
ters  to  which  references  may  be  had  on  the  hearing  of  the 
motion  (section  660),  and  there  is  some  force  in  the  argument 
that  such  an  enumeration  should  be  regarded  as  exclusive;  but 
there  is  much  more  force  in  the  consideration  that,  since  the 
judge  has  the  undoubted  right  to  include  testimony  actually 
given,  though  not  reported,  in  a  statement  prepared  in  advance 
of  the  hearing,  there  is  no  reason  why  his  recollection  of  the 
evidence  should  not  be  equally  resorted  to  in  making  a  sfate* 

notice  required  by  law  to  be  given  to  the  district  attorney;  Flagg  v. 
Puterbangh,  98  Cal.   134,  32  Pac.  863,  holding  that  a  petition  for 

mandamus  to  compel  the  settlement  of  a  bill  of  exceptions  to  aji  ap- 
pealable order,  which  the  trial  judge  has  refused  to  settle  or  allow, 
if  presented  after  the  time  for  appeal  from  the  order  has  expired,  is 
demurrable  if  it  does  not  allege  that  an  appeal  was  taken  from  the 
order  within  sixty  days  from  its  date.  Relief  against  a  lapse  through 
inadvertence  must  be  sought  in  the  lower  court:  CoflPey  v.  Grand 
Council,  87  Cal,  367,  25  Pac.  547  j  Stonesifer  v.  Armstrong,  86  Cal. 
594,  25  Pac.  50. 

337  See  Cal.  Code  Civ.  Proc,  §§  1085,  1086;  Leach  v.  Pierce,  93  Cal. 
618,  29  Pac.  235;  Winters  v.  Buck,  121  Cal.  279,  53  Pac.  799;  Tibbeta 
V.  Riverside  Banking  Co.,  97  Cal.  258,  32  Pac.  174;  Santa  Ana  (City 
of)  V.  Ballard,  126  Cal.  677,  59  Pac.  133 j  In  ro  Application  of  Plume, 
23  Mont.  41,  57  Pac.  408. 

838  90  Cal.  262,  265,  27  Pac.  206. 
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ment  after  the  hearing.  The  statement^  at  whatever  time  pre- 
pared^ ought  to  be  a  correct  presentation  of  so  mnch  of  the 
testimony  as  is  material^  derived  from  the  reporter's  notes^  if 
there  are  any^  and  if  not,  from  the  recollection  of  the  judge, 
assisted  by  such  notes  as  he  may  have  taken;  and  the  mere 
fact  that  there  is  no  shorthand  report  of  the  trial  ought  not 
to  be  held  to  deprive  the  losing  party  of  the  privilege  of  mov- 
ing for  a  new  trial  in  the  speediest  and  most  convenient  mods 
prescribed  by  the  statute,  unless  its  terms  are  such  as  to  ad- 
mit of  no  doubt  that  such  was  the  intention  of  the  legislature. 
We  think  the  law  demands  no  such  construction;  the  enumera- 
tion in  section  660  is  not  necessarily  exclusive,  and  it  is  con- 
trary to  all  considerations  of  justice  and  convenience  to  hold 
that  it  was  intended  to  be.  That  a  judge  may  and  must  con- 
sider on  a  motion  for  a  new  trial,  made  in  advance  of  a  state- 
ment, an  evidence  material  to  the  grounds  and  specifications 
of  the  notice,  whether  reported  or  not,  is  something  which  the 
legislature  may  well  have  deemed  too  obvious  to  call  for  ex- 
press enactment.  And  if  such  evidence  is  to  be  considered,  it 
must  go  into  the  statement.^' 

But^  from  the  nature  of  the  remedy  of  mandamus,  and  the 
limitation  upon  its  use — ^namely,  that  it  will  not  lie  to  direct 
the  manner  of  performance  of  a  judicial  act — ^it  has  been 
found  necessary  to  provide  another  remedy  for  the  erroneous 
refusal  of  the  trial  judge  or  referee  to  allow  an  exception 
which  a  party  is  entitled  to  have  inserted  in  a  bill  or  statement. 
Such  other  remedy  is  the  subject  of  discussion  in  the  next  sec- 
tion. 

§  4S8.    Proving  exceptions  before  supreme  court. 

Section  652  of  the  California  Code  of  Civil  Procedure  was 
intended  to  reach  the  necessities  of  cases  of  erroneous  refusals 
by  trial  courts  to  allow  exceptions  in  the  settlement  of  bills 
of  exceptions  and  statements  wherein,  instead  of  refusing  to 
settle  at  all,  he  refuses  to  allow  the  particular  exception 
presented  by  the  petitioner.  It  reads  thus:  'T[f  the  judge  in 
any  case  refuse  to  allow  an  exception  in  accordance  with  the 
facts,  the  party  desiring  the  bill  settled  may  apply  by  petition 
to  the  supreme  court  to  prove  the  same,  the  application  may 
be  made  in  the  mode  and  manner  and  under  such  regulations 
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as  that  court  may  prescribe;  and  the  bill,  when  proven,  must 
be  certified  by  the  chief  justice  as  correct,  and  filed  with  the 
clerk  of  the  court  in  which  the  action  was  tried,  and  when  so 
filed,  it  has  the  same  force  and  effect  as  if  settled  by  the  judge 
who  tried  the  cause.''  The  yagueness  and  defectiveness  of  this 
provision  are  obvious.  By  its  terms,  it  is  limited  to  bills  of 
exceptions,  though  held  available  by  analogy,  in  cases  of  state* 
ments,  because,  as  before  shown,  they  perform  substantially  the 
same  office,  and  are  otherwise  held  to  be  governed  by  the  same 
rules  and  principles.  The  terms  of  the  section  do  not  reach 
the  case  of  the  party  adverse  to  the  movant  desiring  to  com- 
pel the  allowance  of  an  ezception.^'^  It  does  not  expressly 
cover  any  other  matters  which  it  might  be  found  necessary  to 
insert  than  an  exception,^^^^  though,  since  the  exception  (or 
specification)  is  the  principal  matter,  other  matters  incidental 
and  explanatory  of  it  are  covered  by  implication,  as  incident  to, 
but  not  as  principal  subjects  for  relief.  One  among  the  first 
reported  cases  of  a  resort  to  the  proceeding  under  the  code 
originated  upon  the  refusal  of  a  trial  judge  to  allow,  not  aa 
exception  proper,  which  it  appears  to  have  been  conceded  ho 
was  entitled  to,  bu{  to  prove  and  insert  the  facts  upon  which 
the  exception  and  the  relief  desired  was  reserved.*** 

There  appears  to  have  been  a  relaxation  of  the  above  rule 
in  Jennings  v.  Brown,*^  where  it  waa  held  that  it  could  not 
be  said  that  the  judge  of  the  trial  court  had  allowed  an  ex- 
ception to  a  ruling  admitting  a  certain  ballot  in  evidence  in 

889  In  re  Gates,  90  Oal.  257,  27  Pae.  195. 

840  Sneh  appears  to  have  been  the  oonstruction  placed  upon  the 
statute  in  Hyde  v.  Boyle,  89  Gal.  590,  26  Pae.  1092.  See  In  re  Gates, 
90  Cal.  257,  27  Pae.  195.  Ab  to  applications  to  supreme  court  in  cases 
of  inability  or  refusal  of  the  trial  judge  to  settle  bills  of  exceptions^ 
see  Severson  v.  Insurance  Co.,  3  S.  Dak.  412,  58  N.  W.  860;  Baird  v. 
Glecker,  3  S.  Dak.  300,  52  N.  W.  1097;  Taylor  v.  Miller,  10  N.  Dak. 
361,  87  N.  W.  597. 

841  Estate  of  Hill,  62  Cal.  186.  See,  also,  Vance  v.  Superior  Court, 
87  Cal.  390,  392,  25  Pae.  500. 

848  109  Cal.  290,  41  Pae.  1085,  holding  also,  that,  if  in  such  a 
case  it  should  be  contended  that  the  ballots  are  not  in  the  same  con- 
dition as  when  offered  in  evidence  that  matter  can  be  inquired 
into  in  the  supreme  court. 
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an  election  contest,  where  he  had  excluded  the  ballot,  the  very 
thing  objected  to  and  being  the  sole  subject  of  the  exception. 

If  the  petitioner  allows  the  bill  or  statement  to  be  settled 
without  asking  a  postponement  until  application  can  be  madd 
to  the  higher  court  for  relief,  he  loses  the  right  to  apply  to  the 
higher  court  to  prove  his  exception.***  But,  having  asked  for 
such  postponement,  the  judge  could  not  probably  deprive  him 
of  his  remedy  by  consummating  a  settlement. 

The  jurisdiction  being  purely  statutory,  the  petition  should 
fully  cover  all  the  conditions  to  its  exercise.***  The  facts 
showing  compliance  with  the  provisions  of  law  preceding  the 
settlement  of  the  statement  and  a  full  presentation  of  the  mat-> 
ter  as  it  was  presented  before  the  trial  judge  mufd;  be  set  forth. 

The  materiality  and  relevancy  of  the  matter  which  it  is 
sought  by  the  application  to  the  supreme  court  to  have  incor- 
porated in  the  bill  or  statement  as  well  as  the  refusal  of  the 
trial  judge  to  allow  the  same  should  be  so  fully  shown  as  to 
leave  nothing  in  doubt*** 

843  Frankel  v.  Deidesheimer,  83  Cal.  44,  23  Pae.  136.  To  same 
effect,  Piano  Mfg.  Co.  v.  Person,  11  S.  Dak.  539,  79  N.  W.  833. 

244  See  Estate  of  Biddel,  75  Cal.  229,  19  Pac.  181,  holding  that  the 
petition  should  set  forth  the  statements  of  the  bill  as  settled  by  the 
jadge  of  the  trial  court,  which  are  alleged  to  be  contrary  to  the  facts, 
together  with  a  stateaieint  of  the  facts  and  the  point  of  the  except 
tions;  Estate  and  Guardianship  of  Hawes,  68  Cal.  413,  9  Pac.  456; 
to  same  effect;  Piano  Mfg.  Co.  v.  Person,  11  S.  Dak.  539,  79  N. 
W.  833,  holding  application  made  after  bill  is  settled  should  show 
objection  and  exception  to  the  settlement.  And  before  the  higher 
court  can  allow  an  exception  it  must  appear  that  it  was  within  the 
power,  and  that  it  was  the  duty,  of  the  lower  court  to  allow  it: 
EsUte  of  Moore,  78  Cal.  242,  20  Pac.  558. 

848  See  Landers  v.  Landers,  82  Cal.  480,  23  Pac.  126;  Nance  ▼. 
Superior  Court,  87  Cal.  390,  25  Pac.  500.  The  Practice  Act  of  1851, 
section  189,  was  not  materially  different  as  regards  the  petition  from 
section  652  of  the  California  Code  of  Civil  Procedure.  It  was  held 
tn  Warmouth  v.  Gardner  35  Cal.  227,  that  the  petition  must  set  forth 
at  length  the  exceptions  which  were  taken  at  the  trial,  and  not  al- 
lowed by  the  judge,  and  so  much  of  the  evidence  as  might  be  neces- 
sary to  illustrate  them;  also,  that  the  petition  should  be  presented 
with  the  record.  It  i<?  not  thought,  however,  under  the  later  decisions 
that  the  entire  record  need  be  presented  in  the  supreme  court. 
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The  distinction,  however,  between  the  exercise  of  the  jnria* 
diction  under  such  statutes,  and  that  in  mandamus  must  not 
be  overlooked.  It  was  made  clear  in  a  Montana  case,***  where 
the  petitioner  mistook  his  remedy  and  proceeded  under  the 
code  provision  for  proving  exceptions,  instead  of  applying  foe 
a  writ  of  mandate.  The  allegations  of  the  petition  showed 
simply  a  refusal  to  settle  any  statement  whatever.  In  refusing 
the  relief  prayed,  the  court  said:  "Neither  section  1157  nor  the 
rule  of  this  court  above  referred  to  is  applicable  to  this  pro- 
ceeding, for  the  section  and  the  rule  have  in  contemplatioii 
those  instances  only  where  the  judge,  while  willing  to  settle 
a  statement  or  bill,  refuses  to  allow  an  exception  in  accordance 
with  what  the  party  aggrieved  claims  are  the  facts.  Neither 
has  reference  to  the  action  of  the  judge  refusing  to  settle  any 
bill  or  statement  whatever  upon  the  ground  of  unreasonable 
delay  in  seeking  settlement.  The  petitioner  has  mistaken  his 
remedy.  If  the  judge  or  court  below  abused  his  or  its  dis- 
cretion in  making  the  order  by  which  a  settlement  was  refused, 
mandamus  will  lie;  or,  if  the  order  was  made  after  final  judg- 
ment, the  tedious  remedy  by  appeal  from  that  order  mighr, 
perhaps,  be  resorted  to.  It  is  well  established,  at  least,  that 
mandamus,  being  speedy  as  well  as  plain  and  adequate,  is  an 
efficient  remedy  in  such  case.^'  Le\*is  v.  Hyams**'' was  the  first 
instance  found  in  which  the  supreme  court  of  that  state  was 
called  upon  to  act  upon  such  a  petition.  In  that  case  the 
statement  on  motion  for  a  new  trial  had  been  settled  and  cer- 
tified to  by  the  judge  of  the  lower  court,  and  at  the  request 
of  the  petitioner,  and  upon  an  order  from  the  supreme  court, 
the  hearing  of  his  motion  for  a  new  trial  was  continued  by 
the  lower  court  pending  a  decision  upon  his  petition  to  prove 
exceptions.  Objection  was  made  that  the  petition  was  not 
presented  in  time,  but  was  not  passed  upon,  the  petition  being 
dismissed  because  the  petitioner  produced  aflRdavits  at  the  hear- 
ing to  prove  the  allesrations  of  his  petition,  whereas,  but  for  his 
neglect,  he  miglit  have  preserved  and  produced  record  evidence. 

Section  3213  of  the  General  Statutes  of  Nevada,  which  is 

«4e  In  re  Plume,  23  Mont.  41.  57  Pac.  408.    See,  also,  Tibbets  ▼. 
Riverside  Bankine  Co..  97  Cal.  258,  32  Pac.  174. 
847  25  Nev.  242,  59  Pac,  376. 
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section  191  of  the  Practice  Act  of  1851,  as  amended  in  tho 
statutes  of  California  of  1863,  at  page  360,  is  very  similar 
to  section  652  of  the  present  Code  of  Civil  Procedure  of  the 
state  of  California.  Both  sections  189  of  the  California  Prac- 
tice Act  and  section  652  of  the  California  Code  of  Civil  Pro« 
cednre  have  been  passed  upon  on  several  occasions  by  the  su* 
preme  court  of  that  state,  and  the  decisions  upon  the  subject 
are  all  to  the  effect  that  a  petition  for  leave  to  prove  exceptions 
may  be  presented  at  any  time  before  the  submission  of  the 
motion  for  a  new  trial,  and  some  of  them  are  even  to  the  ef- 
fect that  such  petition  may  be  filed  after  the  hearing  of  the 
appeal.  And  those  decisions  are  also  uniform  in  holding  that  - 
not  only  the  exceptions  themselves  may  be  proven,  but  so  much 
of  the  facts  and  circumstances  surrounding  the  taking  of  such 
exceptions  as  may  be  necessary  to  explain  them  may  also  be 
proven. 

No  other  decisions  of  any  authoritative  consequence  under 
Ruch  or  xmder  a  similar  statute  has  been  found  than  those 
above  mentioned  and  those  rendered  under  said  code  provision 
in  California.  Before  attempting  to  deduce  from  numerous 
decisions  in  the  last-named  state  any  general  rules  for  the 
guidance  of  practitioners,  it  is  proper  to  call  attention  to,  without 
entering  into  a  discussion  of,  the  constitutional  question  raised 
but  not  decided  in  one  case,  where  the  court  said:  "It  may  be 
noticed  that  counsel  for  respondent  raises  here,  for  the  first 
time,  the  point  that  section  652  is  unconstitutional,  for  the 
reason  that  by  it  the  legislature  undertook  to  confer  upon 
this  court  powers,  and  to  impose  upon  it  duties,  not  embraced 
in  any  of  the  categories  of  jurisdiction  enumerated  in  that 
part  of  the  constitution  by  which  this  court  is  created.  But, 
as  the  case  is  already  disposed  of,  we  do  not  care  to  consider 
the  constitutional  question  at  this  time/'*^® 

Without  reference  to  the  disposition  which  the  court  may 
ultimately  make  of  the  constitutional  question,  a  tendency  to 
give  the  code  provision  a  strict  construction  and  to  limit  its 
operation  within  the  express  language  employed  is  clearly 
shown.  On  several  occasions,  the  court  has  refused  to  at- 
tempt that  which  even  savored  of  the  exercise  of  the  jurisdic- 

t48  Vance  v.  Superior  Court,  87  Cal.  390,  393,  25  Pac.  500. 
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tion  of  the  lower  court,  or,  more  correctly  speaking,  of  per- 
fonnjng  the  function  belonging  to  it  of  settling  and  allowing 
bills  and  statements  where  such  exercise  of  power  was  sough c 
in  the  form  of  a  petition  under  said  section.  In  Landers  v. 
Landers,**®  McFarland,  J.,  delivering  the  opinion,  said :  "Sec- 
tion 652  was  not  intended  to  apply,  and  does  not  apply  to  the 
case  where  a  trial  judge  has  refused  to  settle  a  statement  or 

bill  of  exceptions The  theory  of  the  petition  seems  to 

be  that  this  court,  with  a  few  general  averments  before  it  about 
the  conduct  in  the  premises  of  the  judge  of  tiie  trial  court, 
will  put  itself  generally  in  the  place  of  that  court,  and  pro- 
•  ceed  to  construct  for  it  an  original  and  complete  bill  of  ex- 
ceptions.    Such  is  not  the  meaning  of  the  code/'    The  ejBfect 
of  what  was  said  in  the  subsequent  case  of  Hyde  v.  Boyle,**® 
while  assuming  to  reiterate  merely  the  doctrine  of  Landers  v. 
Landers,  was  to  go  a  step  further  in  limiting  the  jurisdiction. 
While  the  court  in  the  earlier  case  declared  that  it  would  not 
"put  itself  generally  in  the  place  of  that  court,  and  proceed 
to  construct  for  it  an  original  and   complete   bill    of    excep- 
tions/'  it   said   in   the   subsequent   case   that   the   provision 
did  not  "give  this  court   jurisdiction   to  remodel   a   bill    of 
exceptions  generally   by  striking  matter  out    of  it,'*  etc.     In 
Vance  v.  Superior  Court,**^  the  subject   of  the  scope  of   the 
jurisdiction  received  more  attention  than  in  any  previous  de- 
cision, the  opinion  being  written  by  the  same  justice,  and  wa^ 
made  as  clear  as  the  nature  of  the  subject  permits.     From  tho 
decision   the  proposition  is  deducible  that  the  purpose  of  the 
proceeding  must  be  to  establish  one  or  more  exceptions — ^that  is, 
that  exceptions  were  actually  taken  which  the  lower  court  denies 
were  taken.     That,  and  not  the  insertion  of  evidence  discon- 
nected with  the  exception  which  it  is  sought  to  establish,  must  be 
the  main  purpose;  but,  that  being  accomplished,  the  party  may 
also  prove,  "in  that  connec^^ion,  suflficient  surrounding  facts  to 
8how  what   the  point   of   the  excsption  is/'    In  Cox  v.  Del- 
mas,***  the  court  was  petitioned   by  the  defendant    on    the 

849  82  Cal.  480,  23  Pac.  126. 

860  86  Cal.  352,  24  Pac.  1059. 

861  87  Cal.  390,  25  Pac.  500. 

862  92  Cal.  652,  28  Pac  687. 
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groond  that  the  lower  court  had  allowed  amendments  to  a 
proposed  statement  which  contained  evidence  which  had  not 
been,  in  fact^  introduced  at  the  trial.  In  denying  the  petition, 
the  court  said,  in  substance,  that  the  assumption  that  the  court 
was  empowered  by  the  code  provision  to  revise  the  proceedings 
of  the  superior  court  in  the  settlement  of  statements,  and  in 
so  doing,  to  examine  witnesses  and  decide  as  to  what  matters 
of  evidence  included  in  a  statement  as  settled  were  in  poirit 
of  fact  erroneously  included  therein,  was  unfounded.  In  view 
of  these  decisions,  it  is  not  at  all  remarkable  that  applications 
to  the  supreme  court  have  become  much  less  frequent  than 
formerly.  The  issues  of  fact  which  the  higher  court  will  try 
are  exceedingly  narrow — ^namely,  whether  one  or  more  spec- 
ified decisions  were  rendered  upon  matters  presented  to  the 
lower  court ;  if  so,  upon  what  matters,  and  did  the  party  against 
whom  they  were  rendered  except. 

But  even  upon  a  case  within  the  court^s  jurisdiction  being 
presented,  upon  a  proper  petition,  the  patitioner  is  only  at  the 
threshold  of  his  difficulties,  if  his  facts  be  not  admitted.  In 
the  first  place,  the  application  would  perhaps  be  treated  as  prc« 
mature  prior  to  the  authentication  and  filing  of  the  bill  or 
statement,  because,  until  that  stage,  it  cannot  be  said  with  any 
degree  of  certainty  either  that  his  exception  will  not  be  finally 
inserted,  or  that  other  changes  and  insertions  will  oot  be  made 
which  will  avoid  any  injury  resulting  from  the  omission  com* 
plained  of.  By  what  evidence  he  must  overcome  the  presump- 
tion of  correctness  attaching  to  the  settled  statement  is  shown 
in  the  opinion  in  the  case  of  Vance  v.  Superior  Court  above 
mentioned,  where,  after  a  general  discussion  of  the  subject,  it 
was  said:  ''If  it  be  an  evil  that  a  statement  of  what  evidence 
was  introduced,  made  by  a  judge  who  presided  over  the  trial, 
and  who  acts  in  his  judicial  character  and  under  the  judicial 
oath,  cannot  be  overcome  by  the  contradictory  testimony  of 
somebody  else,  why,  it  must  be  put  into  the  large  class  of  evih 
(real  or  imaginary)  which  this  court  has  no  jurisdiction  to 
remedy.'*  This  was  not  said  as  a  declaration  bearing  upon 
the  admissibility  or  weight  of  evidence,  but  as  one  of  the  rea- 
sons for  not  extending  the  jurisdiction  beyond  the  narrow  lim- 
itations of  the  statute;  nevertheless,  it  indicates  that,  in  case 
of  conflict  between  the  allegations  in  the  petition  and  the  re- 
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citals  in  the  bill  or  statement^  it  would  have  to  he  very  clearly 
shown  by  the  most  convincing  proof  that  the  facts  were  dif- 
ferent from  those  recited  in  the  latter.  But  even  where  such 
conflict  does  not  exist,  yet,  if  the  allegations  of  the  petition 
are  denied  by  the  answer  and  there  is,  at  the  hearing,  a  direct 
conflict  in  the  evidence,  the  relief  will  be  refused.*^ 

The  petition  must  be  presented  before  submission  of  the  ap- 
peal, where  a  bill  of  exceptions  on  appeal  from  the  judgment 
is  involved  and  obviously,  and  from  the  necessities  of  the  case, 
it  should,  where  a  bill  or  statement  on  motion  for  new  trial  is 
involved,  be  presented  before  the  motion  is  submitted  in  the 
lower  court.*** 

§  459.    Effect  of  statutory  changes. 

It  has  been  found  necessary  in  several  previous  chapters  to 
refer  to  the  effect,  aa  well  as  to  the  time  of  the  taking  effect, 
of  amendments  to  statutes  governing  procedure,  upon  pending 
proceedings  for  new  trial.  The  general  proposition  previously 
stated  that  an  act  already  performed,  or  a  step  already 
taken  prior  to  the  taking  effect  of  a  statute  or  amendment 
changing  the  procedure  is  valid  as  done  or  taken,  notwithstand- 
ing the  change;  but  acta  and  steps  to  be  done  and  taken  subse- 
quently must  conform  thereto.  Thus,  it  was  held  that  the  act 
of  1863,  aAiending  the  one  hundred  and  ninety-fifth  section  of 
the  Practice  Act  of  1851,  was  the  law  governing  the  prepara- 
tion of  statements  on  motion  for  new  trial  after  its  passage.**-'* 
In  that  case,  the  amendment  consisted  in  part  of  a  require- 
ment that  specifications  of  errors  should  be  inserted  in  state- 
ments. The  plaintiff  contended  that  the  proceeding  for  new 
trial  having  been  instituted  before  the  amendment  became  op- 
erative, and  the  statement  which  omitted  the  specifications 
being  sufficient  under  the  section  as  it  stood  at  that  time  was 

363  People  V.  Scott,  121  Cal.  101,  53  Pac.  364.  See,  also.  Matter 
of  Howard,  108  Cal.  31,  40  Pac.  1043;  Crow  v.  Minor,  85  Cal.  214, 
24  Pac.  640. 

864  See  Walmouth  v.  Gardner,  35  Cal.  227,  229. 

366  Partridge  v.  San  Francisco  (City  and  County  of),  27  Cal. 
415.  To  same  effect,  Kelly  v.  Larkin,  47  Cal.  58  j  Taylor  v.  Holter, 
2  Mont.  477. 
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to  be  tested  thereby  as  to  its  sufficiency,  although  prepared  af- 
ter the  taking  effect  of  the  amendment.  The  court  held,  how-» 
ever,  that  the  amended  section  was  the  law  governing  the  prep- 
aration of  the  statement,  and  that  it  became  the  duty  of  the 
lower  court  to  disregard  the  same  on  account  of  its  failure  to 
comply  therewith. 

On  the  same  principle,  where  a  motion  had  been  heard  and 
decided  before  the  Code  of  Civil  Procedure  took  effect,  it  was 
held  to  be  governed  on  appeal  by  the  law  as  it  then  stood,  al- 
though appealed  after  the  code  became  operative.''^ 

§  460.    Incorpoxation  of  aAdaviti  and  exhibits  in  bills  of  ex- 
ceptions. 

The  supreme  oourt,  after  encountering  great  difficulty  in 
dealing  with  the  question  of  identification  of  afSdavits  relied 
upon  on  appeal,  at  length  adopted  rule  29,  requiring  that,  on 
all  appeals  from  orders,  the  papers  and  evidence  used  or  taken 
on  the  hearing  should  be  authenticated  by  incorporating  the 
same  in  a  bill  of  exceptions,  except  where  another  mode  of 
authentication  was  provided  by  law.  It  was  subsequently  held 
that  no  other  mode  was  provided  by  law.^"*^  In  so  far  as  can 
be  learned  from  reports  of  cases,  the  rule  has  been  of  late 
strictly  enforced.*^ 

Since  the  adoption  of  the  rule,  it  appears  not  to  have  been 
decided  whether  it  is  necessary  that  the  afSdavits  actually  ap- 
pear in  the  body  of  the  bill  or  statement.  It  was  held,  prior 
to  the  adoption  of  the  rule,  sufficient  that  they  were  annexed 
to  the  bill  and  fully  identified  by  reference.**®    The  decision 

»M  Hancoek  v.  Thorn,  46  Cal.  643. 

»B7  Melde  v.  Beynolds,  120  Cal.  234.  52  Pac.  491. 

358  See  Bamabottom  v.  Fitzgerald,  328  Cal.  75,  60  Pac.  522;  Pereira 
▼.  Citj  Sav.  Bank,  128  Cal.  45,  60  Pac.  524.  Same  rule  enforced 
elsewhere:  See>  Cleghom  v.  Sayre,  22  Colo.  400,  45  Pac.  372;  Daum  v. 
Conley,  27  Colo.  56, 59  Pac  753;  Nosier  v.  Coos  Bay  etc.  Nav.  Co.,  40 
Or.  305,  63  Pac  1050,  64  Pac  855;  Norfor  v.  Busby,  19  Wash.  450, 
53  Pac.  715;  Heffner  v.  Board  of  Commrs.  of  Snohomish  County,  16 
^ash.  273,  47  Pac  430. 

85i  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  131.  In  this  case 
the  affidavits  were  referred  to  in  the  statement  by  number  and 
words;  in  the  appendix  where  they  appeared,  they  were  preceded  by 
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has  not  been  overruled  or  criticised.  But,  according  to  subse- 
quent decisions,  the  identification  and  description  in  the  bill 
would  have  to  be  very  full  and  complete.  It  would  be  safer, 
and  just  as  easy  to  insert  them  in  the  body  of  the  bill  or  state- 
ment. And  since  a  contrary  ruling  would  go  far  to  abrogate 
the  true  purpose  of  the  rule — ^namely,  the  prevention  of  fraud 
and  fabrication — ^the  court  would  probably  not  sanction  any 
such  deviation  as  above  mentioned. 

In  discussing  the  various  grounds  for  new  trial,  which  stat- 
utes and  code  provisions  direct  shall  be  presented  on  affidavits, 
it  was  thought  best,  in  order  to  insure  completeness  of  con- 
sideration, to  examine  and  present  the  law  bearing  upon  the 
essentials  of  such  affidavits.  This  was  thought  a  niore  con- 
venient method  than  that  of  devoting  a  separate  chapter  to 
their  consideration,  which  would  involve  constant  and  numer- 
ous references  to  the  chapters  and  sections  devoted  to  a  discus- 
sion of  these  particular  grounds  for  the  motion. 

§  461.    Connected  me  of  affidavits,  statements,  bills  of  excep- 
tions and  otber  files  and  records. 

The  code  provides  in  section  658  that:  "When  the  applica- 
tion is  made  for  a  cause  mentioned  in  the  first,  second,  third 
and  fourth  subdivisions  of  the  last  section,  it  must  be  made 
upon  affidavits;  for  any  other  cause,  it  may  be  made  at  the 
option  of  the  moving  party,  either  upon  the  minutes  of  the 
court,  or  a  bill  of  exceptions  or  a  statement  of  the  case,  pre- 
pared as  hereinafter  provided.'^  Since  irregularities  to  be 
urged  are  often  susceptible  of  easy  proof  without  a  resort  to 
affidavits  from  the  fact  that  they  have  become  in  some  form  a 
part  of  the  record,  it  evidently  was  the  intention  of  the  legis- 
lature that  the  affidavits  here  required  should  be  directed,  not 
so  much  to  proving  the  facts  constituting  "irregularity  in  the 
proceedings  of  the  court,  jury,  or  adverse  party*'  as  to  giving 
point  and  effect  to  the  episode  or  act  complained  of,  by  show- 
ing that   by  it   he  "was  prevented  from  having  a  fair  trial," 

the  words:  "The  following  are  the  exhibits  offered  and  read  in  evi- 
dence on  behalf  of  the  plaintiff,  and  mentioned  in  the  foregoing 
statement ''—they  are  thereby  sufiiciently  identified  and  incorporated 
in  and  made  a  part  of  such  statement. 
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or  what  is  but  another  form  of  expressing  the  same  things  that 
i:  materially  affected  Ms  substantial  right.  Of  course^  there 
may  be  and  sometimes  are  irregularities  which  prevent  a  fair 
trial,  the  evidence  to  prove  which  is  shrouded  in  secrecy,  such, 
for  instance,  as  tampering  with  witnesses  and  jurors,  but  in 
many  other  cases,  the  facts  constituting  the  irregularity  itself 
are  proven  by  the  files,  minutes  or  reporter's  notes,  and  the 
main  effort  of  counsel  must  be  directed  to  proving  the  effect 
upon  the  result  of  the  act  or  proceeding  objected  to.  And  not 
only  with  reference  to  irregularities  averred  by  the  first  sub- 
division, but  either,  or  all,  the  grounds  covered  by  the  other 
subdivisions  as  to  which  the  pariy  is  apparently  confined  to 
dfidavits  at  the  hearing,  he  may  undoubtedly  resort  freely  to 
any  statement  or  bill  of  exceptions  settled  and  allowed  for  use 
under  any  or  all  the  three  subdivisions  as  to  which  they  are 
required,  and  to  other  records  and  files.  ^ 

But  the  use  of  afiSdaviXs  at  the  hearing  of  the  motion  as 
well  as  their  admissibility  and  effect  are  more  proper  subjects 
for  discussion  elsewhere.*^ 

seo  See  ante,  f  (  406-411. 

N«w  Trial,  VoL  U— «0 
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§  462.    Jurisdiction  of  supreme  court,  conferred  and  limited 

by  the  constitution — Judicial,  an  independent  department 
of  gOTemment. 

Under  constitutional  systems  of  government,  courts  derive 
their  being  from  the  people,  speaking  through  a  constitutioii. 
Not  only  are  courts  thus  created,  but  the  powers  exercised  by 
them  are  so  conferred.  But  constitutions  seldom  directly  pre- 
scribe the  partition  of  jurisdiction  between  the  various  courts 
in  detail.  This  is  done  through  the  agency  of  legislatures  aa« 
thorized  so  to  do  in  the  same  organic  law.  The  jurisdiction, 
or  judicial  functions,  vested  in  the  courts  are  not  derivable 
from  le^slative  enactment,  but  from  the  same  authority  which 
creates  the  legislative  department  of  government,  it  being  a 
fundamental  principle  of  all  republican,  or  representative,  gov* 
emment  that  only  legislative  power  can  be  exercised  by  the 
legislature,  and  only  judicial  power  by  the  judicial  department.^ 
This  question  arose  in  California  soon  after  the  adoption  of 
the  first  constitution^  the  fourth  section  of  the  sixth  article  of 
which,  after  defining  the  appellate  jurisdiction  of  the  supreme 
court,  empowered  it  "to  issue  writs  of  habeas  corpus*'  and  all 
other  writs  and  process  necessary  to  the  exercise  of  their  ap- 
pellate jurisdiction.  It  was  contended  by  counsel  that,  in  ad- 
dition to  appellate,  the  supreme  court  might  exercise  other 
jurisdiction,  and  might  issue  original  writs  of  quo  warranto. 
But  the  court  disposed  of  the  question  by  saying:*  'TThe  coim- 
sel  holds  that  this  section  does  not  exclude  from  this  court 
the  exercise  of  other  than  appellate  jurisdiction,  and  in  sup- 
port of  this  construction,  refers  to  similar  clauses  in  the  con- 
stitutions of  several  of  the  states  to  which  is  appended  the 
word  'only*  or  other  words  of  negative  import.  It  is  diflScult 
to  perceive  how  the  presence  of  this  word  could,  in  any  man- 
ner, substantially  affect  the  jurisdiction  of  this  court  It  is 
said  by  the  counsel  that  this  court  was  created  the  highest  ju- 
dicial tribunal  of  the  state  by  the  people,  and  that  it  holds  the 
same  relation  to  the  people  of  the  state  as  the  court  of  kind's 
bench  to  the  king  of  England  at  the  time  of  the  organization 

1  Bryce  Am.  Com.  429;  King  v.  Hunter,  65  N.  C.  603,  6  Am.  B«p. 
764. 

2  People  ex  rel.  Attorney  General,  Ex  parte,  1  Cal.  85,  88. 
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of  that  coxirt.     Whatever  may  be  the  practice  of  the  king^a 
bench  as  to  writs  of  this  nature,  it  is  dear   that   the  power 
vhich  created  this  court  has  declared  what  its  jurisdiction  is. 
That  power  did  not  confer  upon  this  court  all  the  prerogatives 
and  undefined  power  of  the  court  of  king's  bench  when  the 
conunoQ  law  should  be  adopted,  and  which  would  have  been 
inferred  if  its  jurisdiction  had  not  been  defined.    If  the  dec- 
laration of  this  jurisdiction  be  not  exclusive  of  all  other,  why^ 
it  may  be  asked^  define  it?    Without  the  use  of  the  words,  the 
court  would  possess  ^appellate  jurisdiction.'    And  if,  as  is  con- 
tended, the  court  can  exercise  all  other  jurisdiction  than  that 
of  the  kind  specified,  then  it  may  entertain  appeals  in  any  case 
when  the  matter  in  dispute  is  less  than  the  sum  of  two  hun- 
dred dollars,  and  thus  it  must  follow  (to  give  the  language 
in  the  constitution  meaning),  that  we  are  forced  to  the  iiifer- 
ence  that  aU  other  jurisdiction  than  that  of  an  appellate  court, 
and  all  matters  incidental  thereto,  are  excluded.    The  only 
original  jurisdiction  conferred  either  by  the  act  of  the  legisla- 
tnre  or  tiie  constitution,  is  in  the  isolated  case  of  issuing  writs 
of  habeas  corpus.    If    it    had    be.en  intended,  either   by  tha 
framers  of  the  constitution  or  the  legislature  to  bring  under 
the  cognizance  of  this  court  any  other  matters  of  original  ju- 
risdiction, it    is  but  reasonable  to  suppose  that    this  process 
alone  would  not  have  been  designated."    Following  this  de- 
cision were  various  attempts  by  the  legislature  to  extend  the 
jurisdiction  of  the  courts  to  subjects  and  cases  not  within  the 
scrpe  and  meaning  of  the  constitution.     One  such  attempt  was 
considered  in  Caulfield  v.  Hudson,*  passing  upon  the  validity 
of  an  act  attempting  to  confer  upon  district  courts  jurisdic- 
tion of  appeals  from  county  courts,  and  holding  it  unconstitu- 
tional.   In  reaching  its  conclusion,  the  court  said:  ''It  seems 
that,  in  this  subdivision  of  power  among  the  different  arms  of 
the  judiciary,  there  was  an  attempt  at  great  care  and  accuracy 
in  assigning  to  each  a  well-defined  portion  of  judicial  duty. 
In  doing  this,  there  must  have  been  some  specific  object  or 
kading  motive,  and  no  other  appears  so  reasonable,  as  that  it 
vas  intended  to  limit,  as  well  as  confer  jurisdiction,  in  order 
the  better  to  secure  the  independence  of  this  department  of 

«  3  CaL  389. 
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the  government.  For  if,  as  is  contended  by  the  respondent, 
there  is  no  prohibition  to  an  increase  of  the  jurisdiction  by  the 
legislature,  it  may  be  at  once  conceived  how  readily  the  func- 
tions conferred  by  the  constitution  on  the  supreme  or  district 
courts  may  be  impaired  or  subverted^  by  imposing  on  thoso 
courts  a  succession  of  new  duties,  which  would  force  them  into 
a  sphere  of  action  inconsistent  with  that  already  fixed  by  the 
fundamental  law.  If  the  legislature  can  force  appellate  ju- 
ris^liction  on  the  district,  they  can  equally  give  original  juris- 
diction to  the  supreme  court,  and  then,  by  a  system  of  rules 
which  they  have  unquestioned  right  to  make,  compelling  the 
courts  to  give  preference  in  hearing  to  certain  causes,  or  to  a 
particular  calendar,  the  constitutional  functions  of  the  courts 
would  exist  only  in  name;  for  all  practical  purposes  they  would 
be  effectually  destroyed.**  The  principle  of  that  case  was  ap- 
proved and  followed  in  subsequent  cases  under  the  constitu- 
tion of  1849  before  its  amendment.* 

One  result  of  these  and  subsequent  decisions,  and  of  many 
similar  decisions  in  other  states  is  that  definitions  of  jurisdic- 
tion in  constitutions  are  limitations  upon  jurisdiction.  To  per- 
mit the  legislature  to  extend,  or  subtract  from,  the  jurisdiction 
would  be  to  sanction  an  amendment  of  the  constitution  bv  the 
legislature;  but  constitutions  invariably  withhold  such  danger- 
ous power  from  its  mere  creatures  and  preserve  it  in  the  hands 
of  the  people  who  create  both  constitutions  and  departments  of 
government. 

And  in  perfect  harmony  with  the  rule  that  the  legislature 
cannot  increase  the  jurisdiction  of  the  courts  is  the  rule  that 
it  cannot  diminish  it.*^  Nor  can  the  same  result  be  accom- 
plished indirectly,  as  by  the  creation  of  a  new  tribunal,  and  be- 

4  Reed  v.  McCormick,  4  CaL  342;  Townsend  v.  Brooks,  5  Cal.  52; 
People  V.  Fowler,  9  Cal.  86.  See,  also,  Will  of  Bowen,  34  CaL  688, 
holding  that  the  legislature  could  not  confer  upon  the  district  courts 
jurisdiction  to  try  issues  of  fact  joined  in  the  probate  court. 

6  Adams  v.  Town,  3  Cal.  247;  Fitzgerald  v.  Urton,  4  Cal.  236; 
Adanis  v.  Woods,  8  Cal.  314;  Willis  v.  Farley,  24  Cal.  499;  In  the 
Matter  of  the  Senate,  9  Cal.  623;  Ex  parte  Thistleton,  52  Cal.  220. 
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rtowing  upon  it  some  of  the  powers  of  a  pre-existing  court, 
constitutionally  created.® 

Speaking  broadly,  and  according  to  uniform  authority  in  all 
the  states,  where  a  state  constitution  defines  jurisdiction  of  a 

«  Spencer  Creek  Water  Co.  V.  Vallejo,  48  OaL  71,  73.    The  act 
considered  in  this  case  provided  that  "the  mode  of  proceeding  to  ap- 
propriate and   take  possession  of  such  land  and   waters  when  tho 
parties    cannot  agree  upon   a  purchase   thereof   shall   be   the   same 
as    prescribed    in    sections  27,  28    and  29  of    an    act    for    the    in- 
corporation   of    railroad    companies,  passed  April    22,  1853,  except 
that  sach    proceedings    shall  be  had    before    the    county  judge  of 
the    countj    in    which    such    lands,  or    waters,  or    both,  are    situ- 
ated."    The  court,  in  passing  upon  a  case  brought  before  it  under 
this  statute  and  denying  the  jurisdiction  thus  sought  to  be  conferred, 
said:  'Section  8,  article  6  of  the  constitution  confers  upon  the  county 
courts  original  jurisdiction    'of  aU  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  for.'      The  proceedings  provided  for 
in  the  statute  of  1858  are  to  be  classed  as  special  cases.    Jurisdiction 
of  such  fecial  cases  pertains  to  the  county  courts,  unless  the  statute 
confers  it  upon  some  other  proper  tribunal.    The  county  courts  are 
the  residuary  donees  of  such  jurisdiction.    The  legislature  may  grant 
jurisdiction  to  those  courts,  as  well  as  to  the  district  courts;  and  in 
view  of  the  decision  in  the  Appeal  of  Houghton,  42  Gal.  35,  in  which  * 
it  was  held  that  the  court  had  no  appellate  jurisdiction  of  the  pro- 
ceedings sought  to  be  reviewed,  because  the  statute  had  declared 
that  the  judgment  of  the  county  court  should  be  final — in  other  words, 
because  no  appeal  had  been  provided— it  would  seem  to  be  the  neces- 
sary conclusion  that  jurisdiction  of  special  cases  can  be  exercised  only 
by  those  courts  to  which  it  is  granted  by  the  statute  and  the  county 
courts,  when  not  otherwise  provided  for.     The  question,  therefore, 
arises  whether,  under  the  conatitution,  the  legislature  has  competent 
power  to  create  a  tribunal  and  confer  upon  it  jurisdiction  in  special 
cases;  for  it  is  beyond  question  that  the  county  judge  is  not  the 
county  court,  and  although  the  legislature  may  authorize  the  judges 
of  the  several  courts  to  perform  certain  duties,  at  chambers,  in  re- 
spect to  proceedings  in  a  cause,  yet  some  court  has  jurisdiction  of 
the  cause,  and  the  judge,  in  chambers,  whether  of  the  same  or  an- 
other court,  acts  as  a  commissioner,  or  in  some  other  capacity,  merely 
in  aid  of  and  subordinate  to  the  court  having  jurisdiction  of  the 
cause.    It  being,  we  think,  beyond  dispute,  that  a  county  judge  is 
not  the  county  court.    If  jurisdiction  of  special  cases  could  be  con- 
ferred upon  the  county  judge,  it  is  equally  competent  to  the  legis- 
lature to  confer  it  upon  the  county  clerk,  recorder  or  sheriff,  or  to 

create  a  new  tribunal  for  the  exercise  of  such  jurisdiction." 
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court,  the  legislature  cannot  change  the  boundaries  or  exteoi 
of  that  jurisdiction/ 

§  463.  Legislature  cannot  enlarge  jurisdiction  of  courtSi  but 
may  prescribe  regulations. 
Under  a  representative  government^  it  is  as  essential  that  du- 
ties  and  responsibilities  should  not  be  shifted  from  one  de- 
partment to  another  as  that  those  of  one  should  not  be  invaded 
and  absorbed  by  another;  therefore,  the  legislature  cannot  im- 
pose any  .other  than  judicial  duties  upon  the  courts.®    Matters 

7  spencer  Creek  Water  Co.  v.  Vallejo,  48  Cal.  71;  Hntkoff  v.  Demo- 
retty  103  N.  Y.  877,  8  N.  E.  899,  10  N.  E.  535;  State  v.  Ganneway, 
16  Lea  (Teniu),  124;  Harris  ▼.  Vandeveer,  21  N.  J.  Eq.  424;  In 
Matter  of  Application  of  Senate,  10  Minn.  78. 

8  Burgoyne  v.  Supervisoray  5  Cal.  9;  People  ▼.  Nevada  Co.,  6  CaL 
143;  Smith  v.  Strother,  68  Cal.  194,  8  Pac.  852;  Haybnm's  Case,  2 
Dall.  409n;  Beeee  ▼.  City,  19  Wall.  107;  Ex  parte  Griffiths,  118  Ind. 
83,  10  Am.  St.  Bep.  107,  20  N.  E.  513;  McLean  Co.  v.  Deposit  Bank, 
81  Ky.  254;  SUte  ex  rel.  ▼.  Archibald,  5  N.  Dak.  359,  66  N.  W.  234; 
Everitt  v.  Board  of  Commrs.  of  Hughes  Co.,  1  S.  Dak.  365,  47  N.  W. 
.296.  In  Smith  v.  Strother,  supra,  the  court  had  under  consideration 
an  act  amendatory  to  a  aection  of  the  Code  of  Civil  Procedure  at- 
tempting to  impose  upon  the  court  the  duty  of  fixing  the  salaries  of 
court  reporters.  The  terms  of  the  act,  as  well  as  the  views  of  the 
court,  are  fully  shown  in  the  opinion,  which  is  in  part  as  follows: 
*  *  The  language  of  the  act  on  which  the  question  for  decision  depends 
is  as  follows:  'The  official  reporter  shall  receive,  as  compensation  for 
his  services,  a  monthly  salary  to  be  fixed  by  the  judge,  by  an  order 
duly  entered  on  the  minutes  of  the  court,  which  salary  shall  be  paid 
out  of  the  treasury  of  the  county,  in  the  same  manner  and  at  the  same 
time  as  the  salaries  of  county  officers.'  It  is  urged  that  this  act 
provides  a  mode  of  fixing  a  salary  of  an  officer  which  is  violative  of 
the  constitution,  in  this:  that  the  fixing  of  the  salary  in  the  mode 
provided  would  be  the  exercise  of  a  legislative  power.  Now,  what 
is  the  judge  empowered  by  the  words  above  quoted  to  dot  As  we 
understand  it,  it  is  to  fix  a  salary  in  advance  of  service  by  the 
officer,  not  exceeding  a  certain  sum  per  month,  to  be  paid  monthly, 
the  salary  so  fixed  to  continue  until  the  court  shall  make  an  order 
changing  it,  and  be  paid  every  month  during  its  continuance,  though 
in  consequence  of  a  vacation  of  the  court  no  service  is  rendered*  The 
power  is  not  to  determine  the  value  of  services  already  rendered  dur- 
ing the  month,  and  to  fix  the  amount  of  every  monthly  payment  as 
compensation  for  services  rendered  with  reference  to  the  valme  so 
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made  legislative  by  the  constitution  cannot  be  interfered  with 

detenninedy  not  exceeding  the  limits  prescribed  bj  the  act.  It  is 
prescribed  by  the  first  section  of  article  8  of  the  constitution  of 
this  vtate  that  Hhe  powers  of  the  government  of  the  state  of  Cal- 
ifornia shall  be  divided  into  three  separate  departments^  the  legis- 
Utive,  executive^  and  judicial;  and  no  person  charged  with  the  ex- 
ercise of  powers  properly  belonging  to  one  of  these  departments  shall 
exercise  any  fnnetions  appertaining  to  either  of  the  others,  except  as 
in  this  eonstitution  expressly  directed  or  permitted.'  Is  the  per- 
formance of  the  act  devolved  by  the  section  of  the  statute  above 
quoted  on  the  judge  of  the  snperi<»  court,  by  such  judge,  a  legisla- 
tive or  judicial  actf  Such  is  the  point  presented  for  our  determina- 
tion. What  eonatitutes  the  distinction  between  a  legislative  and 
judicial  actf  The  former  establishes  a  rale  regulating  and  govern- 
ing in  matters  or  transactions  occurring  after  its  passage.  The  other 
determines  rights  or  obligations  of  any  kind,  whether  in  regard  of 
persons  or  property  concerning  matters  or  transactions  which  already 
exist  and  have  transpired  ere  the  judicial  power  is  invoked  to  pass 
on  them."  After  citing  and  commenting  upon  authorities^  the  court 
proceeded:  ^^  Tested  by  the  foregoing,  we  are  of  opinion  that  the 
fixing  of  the  salary  of  a  reporter  by  the  judge  in  advance  of  services 
rendered,  to  be  paid  to  him  monthly,  such  salary  to  continue  until 
changed  by  the  order  of  the  judge,  and  to  be  paid  where,  as  in  the 
recess  of  the  court,  no  services  are  rendered,  would  be  an  exercise  of 
legislative  po^wer.  In  doing  this,  the  judge  would  be  determining  no 
right  or  obligation  pertaining  to  person  or  property  on  facts  already 
existing,  but  would  be  laying  down  a  rule  to  be  applied  to  a  case, 
the  facts  of  which  must  afterward  transpire.  As  this  would  be  an 
exorcise  of  legislative  power  not  expressly  directed  or  permitted  by 
the  constitution  to  a  court  or  judicial  officer,  the  act  must  be  de- 
f-iared  unconstitutional."  In  Merrill  v.  Sherburne,  1  N.  H.  404, 
Justice  Woodbury  said  that  ^' the  former  [judicial  tribunals]  decide 
upon  the  legality  of  claims  and  conduct,  and  the  latter  [legislative 
tribunals]  make  rules  upon  which,  in  connection  with  the  consti- 
tntion,  those  decisions  should  be  founded.  It  is  the  province  of 
judges  to  determine  what  is  the  law  upon  existing  cases.  In  fine, 
the  law  is  applied  by  the  one  and  made  by  the  other. ' '  An  exception- 
ftllv  accurate  distinction  between  a  legislative  and  a  judicial  act  was 
given  by  Justice  Field  in  the  Sinking  Fund  Gases,  99  U.  S.  761,  as 
follows:  ''The  distinction  between  a  judicial  and  a  legislative  act 
is  well  defined.  The  one  determines  what  the  law  is,  and  what  the 
Tights  of  parties  are,  with  reference  to  transactions  already  had;  the 
other  provides  what  the  law  shall  be  in  future  cases  arising  under  it. 
Wherever  an  act  undertakes  to  determine  a  question  of  right  or  obli- 
gation, or  of  property,  as  the  foundation  on  which  it  proceeds,  such 
set  is  to  that  extent  a  judicial  one,  and  not  the  proper  exercise  of 
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by  the  courts;  nor  is  it  within  the  power  of  the  legislature  to 
authorize  such  interference.^ 

Many  matters  of  detail,  however,  are  of  necessity  delegated 
to  the  legislature,  in  state  constitutions.  The  laws  enacted  in 
pursuance  of  such  delegated  power  are  distinguished  as  regu- 
lations of  jurisdiction.  In  a  general  sense,  all  practice  acts 
and  codes  of  procedure  are  such;  but  in  a  more  restricted  sense, 
the  term  ^^regulation"  would  be  applicable  to  statutes  providing 
how  jurisdiction  may  be  acquired  of  the  person,  and  how  and 
upon  what  conditions  a  cause  may  be  transferred  from  a  trials 
to  an  appellate,  court.*^  It  is  clear,  however,  that,  under  the 
guise  of  regulation,  the  legislature  cannot  deprive  any  court 
of  any  of  its  jurisdiction,  constitutionally  derived.  Among 
those  powers  is  that  of  prescribing  the  forms  and  methods  bv 
which  matters  within  the  court's  jurisdiction  shall  be  pro* 
sented  to  it.  Accordingly,  it  was  held,  under  constitutional 
provisions  similar  to  those  found  in  California,  that  an  act, 
attempting  to  regulate  the  physical  form  of  the  pleadings  and 
instruments,  to  be  filed  with  the  supreme  court,  namely,  that 
eranscripts  on  appeal  might  be  printed  or  typewritten  at  the 
election  of  the  appellant,  contrary  to  a  rule  of  court,  was  in* 
valid.^1 

■ 

leg^ifllative  functions.''  See,  also,  Lane  y.  Doe,  3  Beam.  238,  36  Am. 
Dec.  543;  Jones  ▼.  Perry,  10  Yerg.  59,  80  Am.  Dee.  430;  £z  parte 
Bhrader,  38  Cal.  279. 

9  Smith  V.  Myers,  109  Tnd.  1,  58  Am.  Rep.  375,  9  N.  E.  692;  Robert- 
son V.  State,  109  Ind.  79,  10  N.  E.  582,  643;  State  ▼.  Harmon,  31  Ohio 
St.  250.  Without  an  express  constitutional  provision  requiring  it,  a 
court  is  not  bound  to  give  opinions  to  the  legislature:  Opinion  of 
Justices  (Ind.),  21  N.  E.  439;  Opinion  of  Justices,  49  Mo.  216;  In  ro 
Irrigation  Resolution,  9  Colo.  620,  21  Pac.  470. 

10  See  Canada  del  Oro  Mines  v.  Collins  (Ariz.),  36  Pac.  33,  disap- 
proving History  Co.  v.  Dougherty  (Ariz.),  29  Pac.  649. 

11  Jordan  v.  Andrus,  26  Mont.  37,  91  Am.  St.  Rep.  396,  66  Pac. 
502;  Michener  v.  Fransham,  26  Mont.  44,  66  Pac.  1087;  Supreme  Court 
Rules  VI  and  IX.  Passing  upon  said  act  the  court  in  the  first  case 
above  cited,  per  Justice  Milburn,  said:  **What  is  meant  by  'limita- 
tions' and  *  regulations'!  The  words  in  their  ordinary  sense  are 
easily  understood  to  mean  what  they  in  legal  parlance,  respectively, 
imply,  to  wit,  restrictions  of  power  and  rules  of  conduct  or  pro- 
ceeding.    The  matter  of  this  rule  need  not  be  treated  as  in  any  wise 
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§  464.    Becessity  for  definite  legislatiye  scheme  supplementing 
the  constitntion. 

There  must  be  some  constatory  machinery,  or  scheme  pro- 
vided by  statute  or  established  by  the  court  itself  for  the  es- 

affeeted  by  the  power  of  the  legislature  to  establish  limitations  to 
juriadietion.  Its  power  to  make  rules  of  conduct  or  proceeding  (that 
18,  rulee  of  procedure  and  practice)  is  aU  that  can  be  considered  on 
this  motion.  The  question  is^  Haa  the  legislature  the  authority  under 
the  constitution,  after  having  enacted  a  Code  of  Civil  Procedure,  in- 
cluding a  chapter  establishing  the  procedure  and  practice  in  the 
matter  of  appeals  to  the  supreme  court,  to  dictate  to  the  supreme 
court  as  to  the  very  physical  substance  of  the  pleadings  and  other 
instruments  which  it  may  be  necessary  for  the  justices  to  handle, 
read  and  study  in  their  deliberations  after  the  cause  is  submitted. 
....  It  is  doubtless  true  that  the  legislature  has  power  by  'regu- 
lations' to  establish  the  procedure  in  civil  and  criminal  cases  (that 
in,  the  steps  to  be  taken  by  the  parties  in  an  action  or  other  legal  pro- 
ceeding before  this  court),  so  far  as  such  procedure  does  not  amount 
to  a  denial  of  justice,  and  has  power  to  declare  by  law  what  shall 
be  the  practice  on  appeal  (that  is  to  say,  to  fix  the  form,  manner 
and  order  of  conducting  and  carrying  on  causes  through  their  vari- 
ous stages  according  to  the  principles  of  law);  but  we  cannot  see 
how  the  power  to  make  regulations  (that  is,  to  establish  procedure 
and  practice)  includes  the  power  to  interfere  with  the  discretion  of 
this  court  in  saying  that  the  instruments,  filed  for  the  reading  of 
the  justices  of  the  court  shall  be  printed  and  upon  certain  sized  paper, 
to  the  end  that  causes  may  be  conveniently  heard  and  disposed  of, 
and  not  delayed  by  the  necessity  of  handling  and  reading  papers 
which  are  inconvenient  in  shape  and  condition.  To  admit  power  in 
the  legislature  to  annul  the  rule  referred  to,  and  to  permit  the  ap- 
pellanty  at  his  option,  to  compel  the  justices,  desirous  to  learn  the 
facts  and  to  consider  the  points  of  counsel,  to  labor  through  a  mass 
of  carbon  copies  sf  typewritten  matter,  is  as  unwarranted  as  to  admit 
that  the  legislature  has  power  to  authorize  counsel,  without  the  con- 
sent of  court,  to  submit  their  causes  without  argument,  oral  or 
printed.  To  require  transcripts  to  be  printed  is  to  regulate  the  matter 
of  hearing  and  considering,  and  does  not  interfere  with  any  right 
of  the  appellant  to  take  and  perfect  his  appeal,  or  to  take  or  to  omit 
any  step  in  procedure,  or  to  alter  the  practice;  that  is,  the  form, 
manner  or  order  of  conducting  his  appeal.  The  rule  is  only  a  declara- 
tion on  the  part  of  the  court  that,  in  doing  its  share  of  the  labor 
in  connection  with  the  appeal,  it  must  have  the  papers  of  such  ma- 
terial substance,  style  and  size  that  the  justices  may  not  have  their 
labors  increased  beyond  what  they  should  be.''  Same  principle  de- 
clared in  Petition  of  Leach,  134  Ind.  665,  34  N.  E.  641;  In  re  AppU- 
eation  of  Day,  181  IlL  73,  54  N.  E.  646. 
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ercise  of  jurisdiction,  without  which  it  cannot  be  exercified* 
Thus,  it  was  held  that  a  constitutional  provision  that  '^the  su* 
preme  court  shall  have  appellate  jurisdiction  in  all  cases  and 
proceedings/'  with  certain  exceptions,  was  not  self-executing, 
and  that  an  appeal  could  not  be  entertained  in  the  absence  of 
a  prescribed  method  of  appeal,  designated  by  the  legislature  oi 
the  rules  of  the  supreme  court.** 

It  follows  that,  though  a  case  fall  within  the  appellate  juriii- 
diction  of  the  supreme  court,  yet,  if  neither  any  statute  has 
provided  for  an  appeal  nor  the  supreme  court  has  provided  any 
method  by  which  it  may  be  reviewed,  that  court  cannot  review 
it  otherwise  than  by  writ  of  error,  or  other  original  method 
sanctioned  by  the  constitution  or  by  the  court  in  the  exercise 
of  its  authority  under  the  constitution.  The  foregoing  propo* 
sitions  were  established  in  the  early  history  of  the  court.  Tlie 
proposition  that^  in  the  absence  of  a  statutory  appeal  knd  of 
any  rule  or  regulation,  the  supreme  court's  appellate  jurisdic- 
tion could  not  be  exercised  was  advanced  in  Warner  v.  Hall,*' 
where  an  application  for  a  writ  of  certiorari  to  a  county  court 
was  denied.  The  same  question  arose  soon  afterward  in 
White  V.  Lighthall.**  The  court,  in  denying  the  application, 
said:  "The  supreme  court  is  strictly  an  appellate  court,  hav- 

12  Western  American  Ca  ▼.  St.  Ann  Co.,  22  Wash.  158,  60  Pac. 
158.  In  this  ceuse  the  court  said:  "It  is  urged  by  thB  respondent 
that  the  appeal  in  this  case  cannot  be  entertained,  for  the  reason 
that  the  statutory  provision  for  an  appeal  in  condemnation  proceed- 
ings is  limited  to  an  appeal  from  the  amount  of  damages.  We  think 
this  view  of  the  law  is  correct.  The  right  of  appeal  in  the  ab- 
senc9  of  constitutional  provision,  which  we  will  hereafter  discuss^ 
is  purely  statutory;  and  while  the  courts  always  have  sought,  and 
probably  ought  to  seek,  to  sustain  the  right  of  appeal,  rather  than 
to  refuse  it,  it  must  be  ascertained  from  the  statute  if  such  right 

is  bestowed It  is  our  opinion  that,  at  least  in  the  absence 

of  a  prescribed  method  of  appeal,  designated  either  by  the  legislar 
ture  or  by  the  rules  of  this  court,  an  appeal  cannot  be  entertained. 
The  wisdom  or  unwisdom  of  not  providing  for  an .  appeal  in  cases 
of  this  character  is  a  matter  which  is  submitted  to  the  discretion  of 
the  legislature." 

13  1  CaL  90. 

14  1  Cal.  347.  See,  also,  People  ez  rel.  ▼.  Turner,  1  CaL  143,  52 
Am.  Dec.  295,  and  note. 
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ing  no  original  jurisdiction.  Its  appellate  jurisdiction  eztendd 
only  to  those  cases  in  which  the  legislature  authorizes  it  to 
ent:Ttain  appeals.  The  legislature  has  conferred  upon  us  no 
power  to  review  judgments  of  the  county  court,  on  appeal,  or 
in  any  other  way.  It  is  true  that  we  may  issue  writs  of  cer- 
tiorari, but  only  to  courts  from  whose  judgments  an  appeal 
may  be  taken.  The  ooimty  court  is  not  one  of  these.  The 
legislature  has  not  provided  any  practice,  by  which  a  judg- 
ment of  the  county  court  may  be  reviewed  by  us.  The  con- 
stitution is  sufficiently  broad  to  authorize  the  l^slature  to 
make  provisions  for  such  a  case.  But  they  have  not  prescribed 
the  quo  modo  in  which  an  appeal  may  be  taken,  and  we  have 
no  power  to  enact  laws.'' 

But  the  court  appears  to  have  subsequently  given  a  more  lib- 
eral construction  to  the  constitutional  provision  conferring  ju- 
risdiction upon  it  than  these  decisions  indicate.  The  above 
expression  in  White  v.  lighthall  goes  the  length  of  depriving 
the  supreme  court  of  the  exercise  of  any  jurisdiction  whatever 
by  means  of  such  original  writs  as  error,  certiorari  and  pro- 
hibition, unless  there  had  been  previously  provided,  either  by 
statute  or  court  rules,  some  scheme  or  machinery  for  its  ex- 
ercise. The  court  did  not  then,  as  it  did  subsequently,  look 
upon  these  original  writs  as  ready-made  methods,  to  be  resorted 
to,  in  proper  cases,  for  the  purpose  of  setting  in  motion  its  ap- 
pellate jurisdiction. 

The  able  concurring  opinion  of  Justice  Wallace  in  Appeal 
of  Houghton,**  while  going  no  further  than  to  assert  the  power 
of  the  court  to  exercise  its  jurisdiction  by  these  writs  under  es- 
tablished rules,  yet  is  an  advance  from  the  earlier  view.     It  is, 
in  part,  as  follows:  "Independently  of  rules  adopted  by  this 
court  on  the  subject  (and  there  are  none),  an  appeal,  as  a 
mere  procedure,  is  defined    by  statute;    it    is  essentially  the 
creature  of  the  statute,  and  may  be  accorded  or  withheld,  re- 
strained,   enlarged    or  wholly  abrogated    by  legislative  enact* 
ment.     It  cannot  be  affirmed  to  have  any  existence,  except  as 
found  in  the  expression  of  the  legislative  will.     The  constitu- 
tion has  not  undertaken  to  define  it,  or  to  secure  its  benefits, 

15  42  CaL  85. 
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to  any  person^  as  against  the  legislative  control.  While  that 
instrument  has  defined  the  cases  to  which  the  appellate  juris- 
diction of  this  court  extends,  it  has  not  attempted  to  provide, 
in  any  wise,  for  the  mere  instrumentalities  through  which  that 
jurisdiction  is  to  be  exercised.  It  has  left  that  subject  wholly 
at  larg^  and  to  be  provided  by  the  legislature,  through  stat- 
utes enacted,  or,  in  default  of  them,  by  this  court,  through 
rules  adopted  for  that  purpose.  The  jurisdiction  of  this  court, 
as  defined  by  the  constitution,  it  is  true,  is  in  no  sense  depend- 
ent upon  legislative  provisions  for  its  appropriate  exercise.  It 
exists,  and  is  capable  of  effective  assertion,  independently  of 
legislative  aid  as  to  the  procedure  through  which  it  is  to  be 
exerted.  In  general,  but  not  always,  the  proceedings  by  which 
causes  reached  this  court  have  pursued  the  provisions  in  that 
respect  prescribed  by  the  statute  of  the  state;  for,  in  general, 
but  not  always,  these  provisions  have  been  found  to  be  suffi- 
cient for  the  due  exercise  of  the  appellate  power  of  the  court 
over  the  subject  committed  to  it  by  the  constitution.  In  the 
year  1854,  however,  the  legislature,  having  failed  to  provide 
any  means  by  which  judgments  rendered  upon  applications 
made  for  writs  of  habeas  corpus  might  be  reviewed  here,  and 
the  means  provided  by  legislation  for  the  review  of  certain 
judgments  rendered  in  the  county  courts  having  failed  of  their 
purpose,  this  court,  nevertheless,  exercised  its  appellate  powir 
over  such  judgments,  through  the  instrumentality  of  appeals 
and  writs  of  error  prescribed  and  regulated  under  its  own  rules, 
and  by  its  own  authority.'^  The  court  had  previously  adopted 
rules  governing  appeals  and  writs  of  error. 

Appeals  have  been  so  liberally  provided  for,  extending  to  al- 
most every  subject  requiring  review,  that  a  resort  to  writs  of 
error  and  certiorari  has  seldom  been  found  necessary;  so  that 
practically,  the  question  of  whether  a  right  of  appeal  exists 
in  any  case  is  simply  a  question  of  whether  one  has  been  pro- 
vided by  statute. 

§  465.    Powers  of  supreme  court  ai  to  method  of  procedure  in 
absence  of  legislation. 

It  may  now  be  considered  as  settled,  in  California,  that 
where  the  supreme  court  has  been  given,  by  the  constitution. 
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appellate  jurisdiction  in  a  particular  class  of  cases,  but  the 
legislatnre  has  prescribed  no  means  for  taking  an  appeal,  the 
appellate  comt  has  inherent  power  to  establish  any  appropriate 
system  of  procedure,  and.  for  such  purpose,  may  adopt  rules, 
issue  writs  of  mandamus  and  certiorari,  or  frame  and  issue  any 
suitable  writ,  or  adopt  any  mode  of  procedure  already  pre- 
scribed or  resorted  to  by  the  parties  for  bringing  a  cause  before 
it**. 

i«  People  V.  Jordan,  65  CaL  644,  4  Pae.  683.  In  this  ease  Jnstico 
MeKinstry,  deliveoring  the  opinion,  said:  ''The  legislature  has  pre- 
scribed no  procedure  for  an  appeal  to  this  court  in  criminal  bctions, 
except  'in  criminal  actions  amounting  to  felonies'  :  Pen.  Code,  § 
1235.  But  the  supreme  court  has  appellate  jurisdiction  'in  all 
criminal  eases  prosecuted  by  indictment  or  information/'  etc.: 
Const.,  art.  6,  9  ^  The  same  section  of  the  constitution  provides: 
'The  court  shall  also  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  and  habeas  corpus,  and  all  other  writs  neces- 
aary  or  proper  to  the  complete  exercise  of  its  appellate  jurisdic- 
tion.' The  power  to  issue  the  writs  specified,  or  any  other  writ, 
in  a  case  where  it  may  be  necessary  or  proper  to  resort  to  it  to  se- 
cure the  complete  exercise  of  the  appellate  jurisdiction  of  the  court, 
would  exist  had  the  constitution  been  silent  on  the  subject.  It  may 
be  conceded  for  our  present  purposes  that  where  machinery  has 
been  supplied  for  the  employment  of  its  jurisdiction  by  legislative 
enactment,  such  machinery  must  be  adopted  or  accepted  by  the 
court.  But  when  a  certain  jurisdiction  has  been  conferred  on  this 
or  any  court,  it  is  the  duty  of  tbe  court  to  exercise  it,  a  duty  of 
which  it  is  not  relieved  by  the  failure  of  the  legislature  to  provide 
a  mode  for  its  exercise.  In  the  absence  of  any  rules  of  practice 
enacted  by  the  legislative  authority,  it  is  competent  for  the  courts 
of  this  state  to  establish  an  entire  Code  of  Procedure  in  civil  cases, 
and  an  entire  system  of  procedure  in  criminal  casee,  except  that 
criminal  actions  of  a  certain  class  must  be  prosecuted  by  indictment 

or  information:  Const.,  art.  1,  f  8 Doubtless  when  a  practice 

with  respect  to  any  procedure  as  to  which  the  statutes  are  silent 
has  been  once  adopted  by  this  court,  the  protection  of  practitioners 
would  demand  that  no  change  should  be  made,  except  by  rule,  duly 
published.  But  the  authority  of  any  usage  is  derived  from  its 
recognition  and  sanction  by  the  court,  and  we  cannot  decline  to 
take  cognizance  of  a  matter  clearly  within  our  jurisdiction  because 
the  mode  of  procedure  applicable  to  it  has  not  beeu  regulated  by 
statute,  written  rule  or  precedent.  In  such  case  it  is  our  duty  to 
create  a  precedent.    When  this  is  done  we  do  not  recognize  an  exist- 
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§  466.    The  itatutoiy  toheme  for  ezereiie  of  appellate  juris- 
diction ezclusiye. 

The  constitution  of  California,  as  has  been  previously  stated, 
merely  confers  appellate  jurisdiction  upon  the  supreme  court, 
referring  all  matters  of  method  and  procedure  to  the  legis- 
lature. The  latter  department  of  the  government  had  the 
power  to  prescribe  whatever  mode  of  exercising  the  jurisdiction 
it  saw  fit,  or  it  inight  have  refrained  from  providing  any  what- 
ever. In  the  latter  case,  the  supreme  court,  its  members  hav- 
ing been  duly  elected  and  qualified,  under  general  laws,  and 
having  duly  organized  as  a  court,  might  have  formulated  a 
complete  scheme  of  appellate  practice  and  procedure  suitable 
for  putting  into  operation  and  effect  its  appellate  jurisdiction. 
The  legislature  has  however  instituted  a  very  elaborate  system 
and  given  it  the  name  ^'Appeal.''  It  having  done  so,  the  provi- 
sions thus  made  are  exclusive,  within  their  full  extent  and 
scope.  The  appellate  remedy  thus  provided  and  the  laws  regu- 
lating it  supplant  all  others  by  whomsoever  attempted  to  be 
made  or  put  in  force.  This  is  true  from  the  necessities  of 
the  case.  Without  such  supremacy  and  exclusiveness  such 
legislation  would  be  ineffectual.  This  is  true  of  all  statutory 
remedies.  In  Humiston  v.  Smith,*''  the  court  said:  '*The  in- 
tention was  to  adopt  a  uniform  and  complete  system,  and  it 
is  impossible  to  give  effect  to  that  intention  if  parties  are  at 
liberty  to  disregard  the  course  of  proceeding  pointed  out,  the 
system,  if  it  be  a  system  at  all,  is  necessarily  exclusive,  and 
the  introduction  of  other  remedies  would  destroy  its  uniformity 
and  defeat  the  purposes  of  the  act.'' 

In  perfect  accord  with  the  principle  here  stated  it  is  well- 
settled  that  where  by  legislation  a  remedy  by  appeal  has  been 
given  no  other,  for  the  purposes  of  review  in  the  class  of  cases 

ing  usage.  But  as  the  usages  of  the  English  courts,  of  however 
long  standing,  had  no  innate  force  as  rules  or  laws,  but  derived 
their  sanction  solely  from  the  court  which  permitted  them  to  be 
followed,  and  which  had  power  to  alter  them  at  any  time,  so  this 
court  (the  statutes  being  silent)  may  adopt  or  ratify  the  practice 
resorted  to  on  the  first  occasion,  when  the  exigencies  of  a  cause  re- 
quire a  reasonable  and  unprecedented  practice  to  be  resorted  to." 

17  21  CaL  130,  135. 
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to  which  it  is  applicable,  can  be  allowed.  *®      Consequently, 

18  Haight  V.  Gay,  8  CJal.  297,   300,   68   Am.  Dec.   323.    To   same 
eflPect,  Milliken  v.  Huber,  21  Cal.   169;   Sacramento   etc.  E.  R.  Co. 
V.  Harlan,    24  Cal.  334,  336;    WUloughby    V.   George,    4  Colo.  23; 
Hanson  v.  Mudgett,  14  Wash.  662,  45  Pac.  300;  McClain  v.  Williams, 
10  S.  Dak.  332,  73  N.  W.  72;  Hansen  v.  Nilson,  17  Wash.  606,  50 
Pae.  511.    In  the  second  case,  the  court  said:  "This  court  has  only 
appellate  jurisdiction,  and  is  only  authorized  to  issue  the  writ  of 
certiorari  in  aid  of  euch  jurisdiction:  Ex  parte  Attorney  General, 
1  CaL  85;  People  v.  Shear,  7  CaL  139.    If  this  court  had  jurisdic- 
tion to  review  the  judgment  on  an  appeal  taken  within  one  year 
after  it  was  rendered,  that  jurisdiction  was  lost  after  the  expiration 
of  the  year:  Haight  v.  Gay,  8  Cal.  297,  68  Am.  Dec.  323.    The  gen- 
eral power  of  supervision  over  inferior  tribunals  which  pertains  to 
the  court  of  king's  bench  in  England,  pertains  to  the  district  court 
in  this  state.    The  provisions  of  section  456  of  the  Civil  Practice 
Act,  that  the  writ  of  certiorari  may  be  granted  by  any  court,  etc., 
must  be  held  to  mean  any  court  of  original  jurisdiction.    The  legis- 
lature could  not,  under  the    constitution,  confer  such   power  upon 
this  court.    Besides,  by  the  terms  of  this  section  of  the  Practice 
Act,  the  writ  of  certiorari  cannot  imiue  in  cases  where  there  is  an 
appeaL    If    there  was  an  appeal    in  this   case,  the    limitation  by 
statute  of  the  right  to  bring  that  appeal  within  one  year  does  not 
make  it,  after  a  year  has  been  suffered  to  elapse  without  taking  an 
appeal,  a  case  in  which  there  was  no  appeaL    In  any  view  of  the 
case,  therefore,    the  writ   was    improperly    issued.    If   it   was  the 
exercise  of  an  original  jurisdiction  to  superintend  the  proceedings 
of  inferior  tribunals,  it  was  the  exercise  of  a  power  which  does  not 
belong  to  this  court.    If  it  was  the  exercise  of  an  appellate  juris- 
diction, it  could  not  be  done  by  the  proceeding  of  a  writ  of  cer- 
tiorari after  the  time  to  exercise  the  right  of  appeal  had  elapsed." 
8o  in  Sacramento  etc.  B.  B.  Co.  y.  Harlan,  supra,  the  court  said: 
"To  give  effect  to  these  provisions,  title  9  of  the  Practice  Act  pre- 
scribes the  mode  in  which  the  appellate  power  of  this  court  shall 
be  exercised  in  all  cases  embraced  within  the  purview  of  the  act. 
Section  333  provides  that  'a  judgment  or   order  in  a  civil   action, 
except  when  expressly  made  final  by  this  act,  may  be  reviewed  as 
prescribed    by  this    title,  and    not    otherwise.'  ....  Is    an  appeal 
given  by  the  statute  in  the  case  now  before  the  court!    If  the  de- 
cision is  subject  to  review  by  this  court  in  any  form,  we  think  the 
remedy  is  by  appeal  in  the  usual  form.     Section  6  of  the  judiciary 
act  of    1835  has  already  been  cited.     Section    347   of  the    Practice 
Act  provides  that     'an  appeal  may  be  taken  to  the  supreme  court 
from  the  district  courts  in  the  following  cases:  First,  from  a  final 
judgment  rendered  in  an  action,  or  special  proceeding  commenced  in 
those    courts,'    etc.    This    is    unquestionably    a    special    proceeding 
commenced  in  a  district  court,  and  the  determination  of  the  court 
New  Trial,  Vol.  11—61 
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when  an  appeal  is  given  by  statute  a  writ  of  error  will  not  lie.**^ 
Nor  can  jurisdiction  be  conferred  by  stipulation.*^ 


§  467.    Heads  of  appellate  jurisdiction — ^Cases  at  law — ^Limii 
tion  with  reference  to  amount  inyolyed. 

With  reference  to  cases  at  law  the  limitation  as  to  the 
amount  necessary  to  give  the  supreme  court  appellate  juris- 
diction was  changed  by  amendment  adopted  in  1862^  which  was 
incorporated  without  change,  in  the  present  constitution  of 
California. 

By  section  4  of  article  6  of  the  constitution  of  1849  it  was 
provided  that  ''the  supreme  court  shall  have  appellate  juris- 
diction in  all  cases  where  the  matter  in  dispute  exceeds  two 
himdred  dollars.  .  •  •  .  The  corresponding  provision  in  the 
present  constitution  gives  the  supreme  court  appellate  juris- 

in  the  proceeding,  we  think,  is  a  final  judgment  rendered  in  a 
special  proceeding,  within  the  meaning  of  the  act.  The  court  acta 
judicially.  A  petition  is  filed,  setting  np  the  grounds  upon  which 
the  railroad  company  claim  to  acquire  the  right  to  the  land;  the 
parties  interested  are  summoned  to  appear  and  contest  the  claim. 
In  this  case  they  did  appear  and  answer  the  petition.  It  was  ad- 
judged that  the  petitioners  had  brought  themselves  within  the  provi- 
sion of  the  act;  commisnoners  were  appointed  in  pursuance  of  the 
act  to  assess  the  value  of  the  land;  testimony  was  taken  and  a  re- 
port made  to  the  court;  and  this  report  was  confirmed  hj  the  judg- 
ment of  the  court.  This  was  a  judicial  investigation,  and  the 
rights  of  the  parties,  and  the  conditions  upon  which  the  petitioners 
could  acquire  the  land,  were  litigated  and  finaUj  adjudged.  The 
action  of  the  court  confirming  the  report  of  the  commissionerB  was 
the  definitive  sentence  or  decision  of  the  court,  by  which  the  merits 
of  the  matter  in  dispute  in  the  special  proceeding  were  determined; 
and  this  determination  appears  to  us  to  possess  aU  the  essential 
attributes  of  a  final  judgment,  within  the  definition  given  in  Belt 
V.  Davis,  1  Cal.  13?.  It  follows  from  the  view  that  we  have  taken 
that  a  writ  of  error  does  not  lie  in  this  case,  and  that  it  must  be 
quashed." 

19  Haight  V.  Gay,  8  Cal.  297,  68  Am.  Dec.  323;  Sacramento  etc. 
B.  B.  Co.  V.  Harlan,  24  Cal.  336,  same  conclusion,  though  the  right 
of  appeal,  though  once  existing,  had  been  lost  by  lapse  of  time,  a 
writ  of  error  being  sought;  Freeas  v.  Engelbrecht,  3  Colo.  383,  to 
same  point  in  connection  with  question  whether  the  discontinuance 
of  an  appeal  ought  not  to  be  treated  as  an  affirmation  of  the  judg- 
ment. 

20  Chamberlain  v.  Hedger^  10  S.  Dak.  290,  73  N.  W.  75. 
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diction"  in  all  cases  at  law  ....  in  which  the  demand  ex- 
clusive of  interest  or  the  value  of  the  property  in  controversy, 
amotints  to  three  hundred  dollars/'  The  change  in  the  pro- 
vision was  of  considerable  importance.  There  had  previously 
been  some  difiSculty  in  settling  the  meaning  of  the  words 
^^atter  in  dispute'';  so  the  word  ^'demand"  was  substituted 
for  them.  Interest  was,  under  the  original  provision  held 
to  constitute  part  of  the  matter  in  dispute,  while  under  the 
amendment  it  was  expressly  excluded  from  the  calculation  to 
determine  the  amount  of  the  demand.  Some  differences  of 
opinion  existed  as  to  whether  the  amount  was  to  be  determined 
by  the  complaint  and  its  prayer  for  relief  alone,  or  whether 
the  defendant  by  admitting  part  and  denying  part  of  what 
was  claimed  could  reduce  the  amount  of  the  demand  and  thus 
wrest  jurisdiction  from  the  appellate  court.^^  In  Herrigan  v. 
Ervin.**  the  court  said :  "Where  the  demand  in  suit  is  merely 
for  money,  as  in  this  case,  the  supreme  court  has  no  appellate 
jur.'sdiction,  unless  such  demand  exclusive  of  interest  amoimts 
to  three  hundred  dollars.  In  this  case  the  demand  sued  for 
is  simply  for  money,  and  amounts  to  only  two  hundred  and 
twenty-two  dollars  and  twenty  cents.  For  the  purpose  of  test- 
ing either  the  original  jurisdiction  of  the  justice  of  the  peace, 

21  The  Washington  constitution  provided  that  the  appellate  juris- 
dietion  of  the  supreme  eonrt  should  not  extend  to  civil  actions  at  law 
fofr  the  recovery  of  money  or  personal  property  where  the  "original 
amount"  in  controversy,  or  the  ''value  of  the  property/'  does  not 
exceed  two  hundred  dollars,  and  it  was  held  that  the  mere  recital 
by  a  claimant  of  attached  property  of  its  •  value  in  his  affidavit  did 
not  give  the  court  jurisdiction  of  an  appeal  by  him  in  the  absence 
of  a  finding  that  its  value  exceeded  two  hundred  dollars:  Herrih  v. 
Pugh,  9  Wash.  637,  38  Pac.  213.  And  in  an  action  for  damages  for 
removal  out  of  the  state  of  the  property  subject  to  liens  aggregating 
one  hundred  and  forty-seven  dollars,  though  the  complaint  laid  the 
damages  at  two  hundred  and  fifty  dollars,  and  demanded  judgment 
tor  that  amount,  it  was  held  that  the  amount  involved  was  one 
hundred  and  forty-seven  dollars:  Doty  v.  Krutz,  13  Wash.  169,  43 
Pae.  17.  The  pleadings  are  the  primary  test:  Schreimer  v.  Emel, 
26  Wash.  555,  67  Pac.  228;  Kirby  v.  Bainer  Grand  Hotel  Co.,  23 
Wash.  705.  69  Pac.  378. 

22  110  CaL  37,  40,  42  Pac.  457.    See,  also,  Maxfield  v.  Johnson, 
30  CaL  546. 
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or  the  appellate  jurisdiction  of  the  supreme  court,  the  inci- 
dental costs  of  the  plaintiff  can  no  more  be  deemed  a  part  of  th<s 
demand  than  can  the  interest  on  the  sum  of  money  or  value 
of  the  property  sued  for.  It  has  often  been  held  by  this  court 
that  where  jurisdiction  depends  on  the  amount  in  controversy, 
the  ad  damnun  clause,  or  the  sum  demanded  in  the  complaint^ 
is  the  sole  test.''  In  the  same  case  the  defendant  also  appealed 
from  an  order  denying  his  motion  to  strike  out  or  correct  a 
bill  for  costs  amounting  to  three  hundred  and  fifty  dollars  and 
seventy  cents,  and  contended  that  it  was  a  special  order  made 
after  final  judgment  and  was  therefore  appealable,  within  th^ 
meaning  of  subdivision  2  of  section  963  of  the  Code  of  Civil 
Procedure.  The  case  arose  in  a  justice's  court,  however,  and 
was  app?aled  to  the  superior  court.  Accordingly,  the  supreme 
court  dispcs.d  of  the  claim  in  these  words:  "But  the  next 
following  section  (964)  provides  that  *the  foregoing  section 
(963)  dees  not  apply  in  cases  appealed  from  justices'  .  .  .  . 
courts,  except  cases  of  forcible  entry  and  detainer,  and  cases 
involving  the  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine, 
or  in  which  the  demand,  exclusive  of  interest  or  value  of  the 
property  in  controvtrsy,  amounts  to  three  hundred  dollars. 
The  cases  cited  to  this  point  are  cases  of  which  the  superior 
courts,  had  unquestionably  original  jurisdiction,  and  conse- 
quently cases  of  which  the  supreme  court  had  appellate  juris- 
diction, and,  therefore,  are  not  applicable  to  this  case.** 

But  the  same  question  was  previously  set  at  rest  by  the  de- 
cision in  Solomon  v.  Eeese^*  where  the  court  said:  "The  point 
made  by  the  respondent,  that  this  court  has  no  jurisdiction,  is 
not  tenable.  In  actions  for  the  recovery  of  money  this  court 
has  jurisdiction,  if  *the  demand,  exclusive  of  interest,  amounts 
to  three  hundred  dollars.'  The  demand,  exclusive  of  interest, 
in  this  case,  amounts  to  five  hundred  and  fifty  dollars.  The 
language  of  the  constitution  in  respect  to  the  jurisdiction  oJ 
this  court  is  the  same  as  it  is  in  ri^pect  to  the  jurisdiction  of 
the  district  court,  and  there  can  be,  therefore,  no  difference 
in  the  rules  by  which  questions  as  to  jurisdiction  of  the  sub- 
ject matter  are  to  be  determined  by  the  two  courts.     For  the 

28  34  Cal.  28,  32. 
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purpose  of  ascertaining  whether  the  district  court  has  juris- 
diction we  look  to  the  complaint,  and  in  this  class  of  cases^ 
if  the  sum  sued  for  amounts  to  to  three  hundred  dollars,  ex- 
clusive of  interest,  that  court  has  jurisdiction,  and  by  parity 
of  reason  this  court  has  jurisdiction  on  appeal.  The  amount 
sued  for,  exclusive  of  interest,  is  the  test  of  the  jurisdiction  of 
this  court,  as  well  as  that  of  the  district  court  regardless  of  the 

judgment  of  the  latter  court All  civil  cases  which  the 

district  courts  have  jurisdiction  to  try,  this  court  has  juris- 
diction to  review,  no  matter  what  the  judgment  of  the  district 
court  may  have  been.  If  the  plaintiff  sues  to  recover  a  demand 
for  five  hundred  dollars,  and  the  district  court  gives  him 
a  judgment  for  three  hundred  only,  his  demand  does  not  there- 
by become  converted  into  a  demand  for  two  hundred  dollars, 
for  the  purpose  of  an  appeal,  should  he  be  dissatisfied  with  the 
judgment  and  desire  to  bring  his  case  to  this  court  On  the 
contrary,  in  the  sense  of  the  constitution,  his  demand  in  this 
court  is  precisely  the  same  that  it  was  in  the  court  below,  and 
is  to  be  ascertained  by  looking  to  the  complaint  and  not  by 
deducting  the  judgment  of  the  district  court  from  the  demand 
alleged  in  the  complaint.  In  other  words,  the  ad  damnum 
clause  in  the  complaint  is  the  test  of  jurisdiction  in  this  court 
as  well  as  in  the  court  below.'*  This  decision  was  subsequently 
approved  and  followed.^* 

That  neither  costs  nor  interest  can  be  made  to  enter  into  the 
calculation  so  as  to  give  the  superior  court  jurisdiction  and 
hence  the  appellate  court  jurisdiction  on  the  one  hand,  or  to 
deprive  a  justice^s  court  of  jurisdiction  on  the  other  is  also 
well  settled.*®  But  where  a  statute  provides  for  taxation  of 
costs  as  part  of  the  judgment,  and  the  statute  does  not  ex- 

24  Sanborn  v.  Contra  Coeta  Co.,  60  Cal.  427,  applying  the  mle  in 
determining  the  jurisdiction  of  a  justice's  court;  People  ex  rel.  v. 
Perry,  79  Cal.  105,  21  Pac.  423. 

25  Henigan  v.  Ervin,  110  Cal.  37,  40,  42  Pac.  457.  See,  also,  Lord 
▼.  Goldberg,  81  Cal.  599,  15  Am.  St.  Rep.  82,  22  Pac.  1126;  Bailey  v. 
&loan,  65  Cal.  387,  4  Pac.  349;  OuUahan  v.  Morrissey,  73  Cal.  297,  14 
pac.  864.  Same  view,  where  controversy  was  as  to  attorney's  fees; 
Dnrand  v.  Simpson  Logging  Co.,  21  Waslu  21,  56  Pac.  846. 
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pressly  exclude  costs,  in  computation  of  amount  in  fixing  ap- 
pellate jurisdiction,  the  costs  enter  into  the  computation.** 

So  strictly  does  the  ad  damnum  clause  of  the  complaint  con- 
trol, that  the  jurisdiction  of  a  justice  of  the  peace  is  not  af- 
fected by  the  interposition  of  an  offset  or  counterclaim  in  ex- 
cess of  his  jurisdiction.*^  But  a  counterclaim  may  have  a  very 
different  effect  on  the  question  of  appellate  jurisdiction  when 
set  up  in  courts  whose  jurisdiction  is  unlimited  in  amount, 
from  whose  judgments  appeals  may  be  taken  to  the  supremo 
court>  or  to  an  intermediate  appellate  court,  according  to  the 
'^amount  in  dispute.^'  And  when  a  counterclaim  is  preferred, 
sufficient  in  amount  to  exceed  the  jurisdiction  of  the  inter* 
mediate  court  of  appeals,  the  action  then  involves  the  amount 
claimed  in  the  cross-complaint,  and  the  higher  appellate  cotirt 
acquires  jurisdiction  of  any  appeal  that  is  taken,  though  it  may 
not  have  possessed  it  in  the  absence  of  such  cross-complaint.*^ 
And  if  a  counterclaimant,  though  obtaining  a  judgment  in  hia 
favor,  makes  such  admissions  in  his  pleading  as  show  an 
amount  due  the  plaintiff  within  the  appellate  jurisdiction  of 
the  supreme  court,  he  thereby  vests  a  right  to  appeal  to  the 
supreme  court  in  the  plaintiff,  which  he  may  not  have  had 
by  his  complaint.  And  a  counterclaim  may  so  far  change 
the  character  of  the  action  as  to  warrant  an  appeal  to  the  higher 
court  which  could  not  have  been  taken  on  the  issues  tendered 
in  the  original  complaint.  The  counter  or  cross-complaint 
may  introduce  a  new  issue  into  the  case  which  becomes  the 
predominating  issue,  and  authorize  an  appeal  by  virtue  of  a 
head  of  appellate  jurisdiction  not  present  in  the  action  as  it 
previously  stood.  He  may,  for  instance,  present  a  question  of 
title;  and  in  whatever  form  an  issue  of  title  is  properly  made, 

26  Winn  V.  Sanborn,  10  S.  Dak.  341,  73  N.  W.  96. 

27  Simmons  v.  Brainard,  14  Cal.  278;  Malson  v.  Vaughn,  23  Cal. 
61,  where  the  court  said:  "It  is  clear  that  the  defendant  could  not 
have  brought  an  action  in  the  justice's  court  upon  the  demand 
set  forth  in  his  answer  hj  way  of  counterclaim,  and  the  justice  and 
county  court  therefore  erred  in  not  sustaining  the  objection  of  the 
plaintiff."    See,  also,  Maxfield  v.  Johnson,  30  Cal.  546. 

28  Ex  parte  gweeney,  126  Ind.  583,  27  N.  E.  127;  Wysor  v.  John- 
son, 1  Ind.  App.  419,  27  N.  £.  655.  See,  also,  Dushane  v.  Benedict^ 
120  U.  S.  630,  7  Sup.  Ct.  Rep.  696;  Forster  etc.  Co.  v.  Guggemas,  24 
Mo,  App.  444. 
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it  becomes  the  dominant  issue.^    The  same  result  is  often 
produced  by  the  raising  of  an  issue  of  title  in  partition  suits.^ 

Where  the  amount  claimed  by  the  ad  damnum  clause  is  over 
the  minimum  of  jurisdiction,  it  is  immaterial  whether  the  ap- 
peal is  by  plaintiff  or  defendant.^ 

But  the  rule  that  the  amount  claimed  in  the  complaint  governs 
with  respect  to  the  appellate  jurisdiction  has  reference  to  the 
complaint  upon  which  the  issues  are  tried;  and  where  the  plain* 
tiff  struck  from  the  complaint  an  item  by  amendment,  which  re* 
duced  the  amount  claimed  below  the  minimum  of  appellate 
jurisdiction,  as  fixed  in  the  constitution,  it  was  held  that  the 
judgment  in  the  action  was  not  appealable.^ 

The  questions  whether  an  action  is  properly  brought  under 
a  statute,  whether  a  recovery  can  be  had  unclpr  a  statute,  and 
whether  there  is  any  statute   governing  the   action,   are  not 

29  Biael  v.  Tucker,  121  Ind.  249,  23  N.  K  81;  Hamman  v.  Mink, 
M  Ind.  279;  Hunter  v.  Christian,  70  Ind.  439. 

80  See  Watson  v.  Campan,  119  Ind.  60,  21  N.  £.  323;  Speneer  v. 
MeGonagle,  107  Ind.  410,  8  N.  K  266;  Luntz  v.  Greve^  102  Ind.  173, 
26  N.  E.  128. 

SI  Lord  V.  Goldberg,  81  CaL  596,  51  Am.  8t.  Bep.  82,  22  Pae.  1126. 

8Sr  Dodge  v.  CorlisB^  28  WasH.  474^  68  Pae.  869.  In  this  ease  the 
court  nid:  ''We  think  that  the  motion  to  dismiss  the  appeal  must 
be  Bustained.  The  eonstitution  provides  that  this  court  shaU  have 
appellate  jurisdietion  in  civil  actions  for  the  recovery  of  money 
when  the  original  amount  in  controversy  exceeds  the  sum  of  two 
hundred  dollars  When  the  respondents  released  one  hundred  dol- 
lars of  their  original  claim,  the  amount  in  controversy  was  reduced 
to  one  hundred  and  sixty  doUars.  In  voluntarily  withdrawing  this 
amount  from  the  consideration  of  the  jury,  the  respondents,  in  effect, 
etrack  from  the  complaint  the  aUegation  demanding  damages  for 
the  sum  of  one  hundred  dollars,  for  attorney's  fees,  and  thereby 
reduced  their  claim  to  a  sum  below  the  jurisdiction  of  this  court. 
We  held  in  Huber  v.  Brown,  17  Wash.  4^  48  Pae  412,  that,  where 
the  plaintiff  waived  or  withdrew  items  of  sufficient  amount  to  leave 
a  balance  claimed  below  the  jurisdictional  amount,  the  case  thereby 
became  one  of  which  this  court  could  not  take  jurisdiction.  At  the 
time  this  cause  went  to  the  jury  there  was  involved  in  the  case 
only  one  hundred  and  sixty  doUars,  and  that  must  be  held  to  be  the 
amount  in  controversy":  See,  also,  Neal  v.  Van  Winkle^  24  W.  Va. 
401;  Nevada  v.  Klum,  76  Iowa,  428,  41  N.  W.  62;  Pacific  etc.  Cable 
Co.  V.  O'Connor,  128  V.  Q.  394,  9  Sup.  Ct.  Bep.  112. 
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questions  affecting  the  validity  of  a  statute,  within  a  consti- 
tutional restriction  as  to  appeals  in  actions  involving  an 
amount  less  than  a  certain  sum.^ 

The  issuance  of  original  writs  pertains  to  the  original  juris- 
diction of  both  superior  and  supreme  courts,  as  well  as  to  the 
supervisory  jurisdiction  of  the  latter.  That  the  appellate  juria- 
diclion  of  appeals  from  judgments  in  certiorari  rendered  by 
the  superior  courts  did  not  depend  upon  the  amount  involved 
was  settled  in  California  in  Winter  v.  Pitzpatrick,**  where 
the  court  said:  "The  jurisdiction  of  this  courts  in  proceedings 
of  this  character  does  not  depend  upon  the  amoimt  in  oontro- 
versy.  Our  review  does  not  embrace  the  merits  of  the  action. 
We  look  into  the  case  no  further  than  may  be  necessary  to  as- 
certain whether  it  is  a  case  in  which  the  inferior  tribunal, 
board,  or  officer  from  which  it  comes  had  jurisdiction,  and  if 
not,  whether  there  is  any  appeal,  or  any  other  plain,  speedy, 
and  adequate  remedy.  For  that  purpose  we  may  or  may  not 
have  occasion  to  look  to  the  amount  in  controversy,  but  not 
ioT  the  purpose  of  adjudicating  the  amount,  or  any  question 
involving  the  right  of  either  party  to  a  judgment  upon  the 
merits.*'  In  Bienenfeld  v.  Fresno  Milling  Co.,**  the  court, 
through  inadvertence,  overlooked  that  case,  as  it  also  did 
intermediate  cases  to  the  same  effect.'*  In  Heinlen  v.  Phil- 
lips,*'' Bienenfield  V.  Milling  Co.  was  expressly  overruled. 

In  some  states  an  appeal  is  allowed  to  the  supreme  court 
where  the  action  raises  a  question  as  to  the  validity  of  a  stat- 
ute without  regard  to  the  amount  involved.  It  would  be  diffi- 
cult, upon  authority,  to  state  just  what  form  of  issues  would 
involve  the  validity  of  a  statute.  It  was  held  under  such  a 
constitutional  provision  that  the  defendant  was  not  entitled 
to  an  appeal  on  the  ground  that  the  decision  involved  the 
validity  of  a  statute,  the  invalidity  of  which  defendant  set 

83  Doty  V.  Krutz,  13  Waah.  169,  43  Pac.  17. 

84  35  CaL  269,  272,  overruling  People  v.  Carman,  18  CaL  693. 

85  82  Cal.  425,  22  Pae.  1113. 

86  Morley  v.  Elkins,  37  Cal.  456;  Palache  v.  Hunt,  64  CaL  474^  2 
Pac.  245. 

37  88  Cal.  557,  26  Pac.  366. 


£69  .  JURISDICTION.  §  46S 

up  as  one  of  his  defenses,  where  the  court  in  its  instructions 
assumed  its  invalidity,  and  charged  that  the  jury  must  find 
for  defendant  unless  they  found  certain  facts  entitling  plaintiff 
to  recover  notwithstanding  the  invalidity  of  the  statute.^ 

§  468.    Heads  of  appellate  jurisdiction — Cases  of  equitable  cog- 
nizance. 

Xo  thorough,  or  even  extensive,  discussion  of  the  distinctions 

between  cases  at  law  and  cases  in  equity  can  be  here  attempted. 

88  Jacobs  V.  Pnyallup,  10  Wash.  384,  38  Pac.  994.  The  facts  and 
eonelusionfl  in  this  case  are  important  as  showing  the  strictness  of 
the  requirement  that  the  validity  of  the  statute  must  be  directly, 
rather  than  indirectly,  involved  in  order  to  confer  appellate  juris- 
diction under  such  a  constitutional  provision.  The  following  ap- 
pears in  the  opinion  per  Scott,  J.:  ''The  respondent  moves  to  dis- 
miss this  appeal  for  the  reason  that  the  original  amount  in  contro- 
versy was  less  than  two  hundred  dollars.  The  appellant  admits  this, 
but  contends  that  the  decision  of  the  cause  involves  the  validity  of 
a  statute.  The  action  is  founded  upon  th'e  following  circumstances: 
Plaintiff  is  an  attorney  at  law,  and  claims  to  have  been  employed 
by  certain  citizens  of  the  city  of  Puyallup,  prior  to  its  incorpora- 
tion, who  were  purporting  to  act  for  the  inhabitants  at  large,  to 
take  the  necessary  steps  to  incorporate  said  city,  and  that  by  virtue 
thereof  said  city  became  indebted  to  him  in  the  sum  of  one  hun- 
dred and  forty  dollars.  Prior  to  said  employment  there  had  been 
an  attempted  incorporation  of  said  city,  which,  however,  was^  or 
supposed  to  be,  invalid,  and  the  employment  of  the  plaintiff 
by  the  city  council  as  it  existed  under  such  prior  incorporation. 
The  defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  which 
"wsa  overruled,  whereupon  issue  was  joined,  and  one  of  the  de- 
fenses relied  upon  was  the  invalidity  of  the  prior  incorporation  aud 
-want  of  authority,  upon  the  part  of  the  persons  purporting  to  repre- 
sent the  city,  to  employ  the  plaintiff  to  perform  the  services  in 
question.  But  in  submitting  the  case  to  the  jury,  the  court  ex- 
pressly instructed  them  that  unless  they  found  that  the  plaintiff 
was  employed  on  behalf  of  the  people  of  the  city  of  Puyallup  to 
perform  the  services  alleged,  and  that  such  services  were  performed, 
and  were  necessary  to  such  reincorporation,  and  that  the  defendant 
accepted  the  benefits  thereof,  and  ratified  such  employment,  and 
agreed  to  pay  for  the  same,  they  must  find  for  the  defendant.  In 
so  submitting  the  case  to  the  jury  all  question  as  to  the  validity  of 
the  statute  was  eliminated  from  the  case,  and  the  rights  of  the 
plaintiff  were  made  to  depend  upon  the  question  of  fact  only;  and 
the  amount  recovered  being  less  than  two  hundred  dollars  the 
motion  to  dismiss  must  prevail.'' 
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In  order^  however,  to  determine  wEether  an  appeal  will  lie 
from  the  superior  to  the  supreme  court  merely  because  the 
case  is  of  equitable  cognizance,  regardless  of  the  amount  in- 
volved, some  attention  must  be  given  to  the  subject.  Som^ 
of  the  judicial  expressions  are  somewhat  misleading;  or  per- 
haps it  would  be  more  proper  to  say,  lack  that  fullness  of  ex- 
pression necessary  to  dissipate  all  doubt  on  the  subject.  In 
one  case  ^  the  court  remarked  that  "The  district  judge  whilst 
sitting  in  an  equity  cause,  is  possessed  of  all  the  powers  of 
a  court  of  chancery,''  meaning,  as  the  context  and  authorities 
cited  show,  the  jurisdiction  administered  in  the  high  court  of 
chancery  in  England.  But  the  district  courts  passed  away  and 
the  superior  courts  succeeding  them  now  possess  what  may 
not  be  termed  an  enlargment  of  that  ancient  jurisdiction,  but 
the  power  to  exercise  it  in  new  cases  presented  from  time  to 
time.  Cases  are  constantly  arising  under  acts  of  legislation, 
requiring  to  be  decided  upon  equitable  principles,  but  which 
present  features  imknown  to  the  ancient  courts  of  chancery.^** 

There  is,  however,  a  difference,  often  easily  perceivable,  and 
sometimes  indistinct,  between  cases  purely  equitable  and  those 
which,  though  legal,  are  determined  upon  equitable  principles. 
Of  all  the  former,  the  supreme  court  has  appellate  jurisdiction, 
while  it  has  jurisdiction  of  the  latter  only  when  the  amount 
claimed  is  sufficient  to  give  it  jurisdiction.'*^  All  courts 
should  be  guided  by  equitable  principles  in  all  cases  in  the  ab- 
sence of  a  positive  rule  of  law  forbidding  it.  But  it  is  onlv 
all  cases  in  which  strict  equity  jurisdiction  is  called  into  exer- 
cise, and  equitable  relief,  if  any,  must  be  awarded,  which  may 
be  appealed  to  the  supreme  court  regardless  of  the  amount 
claimed,  or  other  feature. 

That  a  specific  sum  of  money  is  to  be  awarded  by  the  court 
is  not  a  test  by  which  to  determine  whether  the  action  be  legal 

89  Sanford  v.  Head,  5  Cal.  297,  299. 

40  See  Brock  v.  Bruce,  5  Cal.  279,  action  to  foreclose  mechanica' 
lien;  People  v.  Mier,  24  Cal.  61,  action  to  foreclose  lien  for  taxes; 
Marlstadt  v.  Branc,  34  Cal.  577,  action  to  foreclose  lien  for  street 
assessmenta 

41  See  Baker  v.  Groves,  126  Ind.  S93,  26  N.  E.  1076,  for  exem- 
plification; Barto  V.  Seattle  etc.  By.  Co.,  28  Wash.  179,  68  Pae.  442. 
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or  equitable.  A  suit  to  foreclose  a  mortgage  has  for  its  main 
object  the  recovery  of  money  but  the  fact  that  in  addition  to 
such  recovery  the  suit  has  for  a  specific  object  the  foreclosure 
of  a  lien,  renders  the  action  equitable  within  the  maxim, 
^'Equity  acts  specifically  and  not  by  way  of  compensation.'* 
And  the  same  principle  extends  to  suits  to  foreclose  chattel 
mortgages,^*  and  to  creditors'  suits  to  set  aside  conveyances  on 
the  ground  of  fraud.^*  And  the  same  principle,  was  applied 
in  an  action  to  rescind  a  contract  of  deposit  on  the  ground  that 
the  bank  was  insolvent  at  the  time  of  the  deposit,  though  the 
amount  was  less  than  the  jurisdictional  minimum.**  On  the 
other  hand,  it  was  held  that  an  appeal  could  not  be  taken 
where  the  sum  claimed  was  less  than  the  constitutional  mini- 
mum  in  an  action  for  the  conversion  of  property  on  which  the 
plaintiff  had  established  a  lien  in  a  prior  suit.*^ 

§  469.    Same— Cases    of   equitable    oognizance    in    justices' 
oourts. 

Under  the  present  constitution  of  California  the  supreme 
court  has  appellate  jurisdiction  only  of  such  cases  in  equity 
as  arise  in  the  superior  courts.  It  provides  that,  "The  supreme 
court  shall  have  appellate  jurisdiction  in  all  cases  in  equity 
except  such  as  arise  in  justices'  courts."*^ 

Whenever  a  case  is  found  to  be  one  which  in  its  essence  is 
of  equitable  cognizance,  an  appeal  lies  therein  from  the  deoi- 
sion  of  the  superior  court  regardless  of  the  amount  involved, 
except  where  such  decision  is  of  a  case  appealed  from  a  jus- 
tice's court    Tinder  the  same  constitution  justices  have  juris- 

42  Brown  ▼.  BusseU,  105  Ind.  46,  4  N.  E.  428. 

48  Fenton  ▼.  Morgan,  16  Wash.  30,  47  Pac.  214. 

44  Blake  v.  SUte  Sav.  Bank,  12  Wash.  619,  41  Pac.  909. 

46  Gameau  v.  Port  Blakely  Mill  Co.,  20  Wash.  97,  54  Pac.  771. 
To  flame  effect,  Durand  y.  Simpson  Logging  Co.,  21  Wash.  21,  56 
Pac  846.  Where  lumber  upon  which  plaintiff  claimed  a  lien  was 
removed  by  defendant,  and  rendered  incapable  of  identification,  the 
aetion  is  one  for  damages  and  the  supreme  court  has  no  appellate 
jurisdiction  thereof  if  the  amount  involved  is  less  than  two  hun- 
dred doUara:  Chapin  v.  Kenoyer,  12  Wash.  536,  41  Pac.  916. 

46  Art.  6,  S  4. 
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diction  of  only  one  class  of  cases  of  equitable  cognizane; 
namely,  cases  where  it  is  sought  to  enforce  and  foreclose  liciii 
on  personal  property,  where  neither  the  amount  of  the  liens 
nor  the  value  of  the  property  amounts  to  three  hundred  dol- 
lars.*^ 

The  combined  effect  of  the  constitutional  provision  is  to 
give  the  superior  courts  and  justices*  courts  concurrent  juris- 
diction in  those  cases,  with  the  incidental  right  to  elect  in 
which  the  action  shall  be  brought ;  but  if  the  justice's  court  be 
selected,  the  only  appeal  that  can  be  taken  is  to  the  superior 
court,  while  if  the  action  be  brought  in  the  superior  court,  an 
appeal  may  be  taken  to  the  supreme  court.  Accordingly,  it 
was  held  that  the  supreme  court  had  no  jurisdiction  under  the 
constitution,  of  an  appeal  from  a  judgment  rendered  in  the 
superior  court,  upon  appeal  from  a  justice's  judgment  in  an 
action  brought  under  section  1206  of  the  Code  of  Civil  Pro- 
cedure, to  enforce  disputed  claims  of  employees  of  an  execution 
debtor  for  wages  of  which  payment  was  claimed  out  of  the 
proceeds  of  a  sale  of  personal  property  levied  upon  by  the 
sheriff,  whether  the  action  be  viewed  as  a  suit  in  equity  to  en- 
force liens  upon  personal  property,  or  as  an  ordinary  action 
for  wages  due.*® 

§  470.    Heads  of  appellate  jurisdiction — ^DiTorce  cases. 

The  leading  case  in  California  aflSrming  the  appellate  juris- 
diction in  divorce  cases  regardless  of  the  question  of  property 
rights  involved,  is  that  of  Conant  v.  Conant.'*®  Although  the 
constitution  does  not  confer  the  jurisdiction  in  express  terms, 
yet  the  jurisdiction  was  maintained,  the  court  giving  its  rea- 
sons as  follows,  after  quoting  the  fourth  section  of  the  sixth 
article  of  the  constitution  then  in  force:  "We  do  not  unde^ 
stand  the  last  words  of  the  first  clause  of  the  section  as  re- 
stricting the  jurisdiction  only  to  those  cases  which  involve 
questions  of  property,  or  the  legality  of  a  tax,  toll,  impost, 
or  municipal  fine.    As  we  read  the  section,  the  court  possesses 

47  Art.  6,  I  11. 

48  EdsaU  V.  Short,  122  Cal.  533,  55  Pac.  327. 

49  10  Cal.  250,  70  Am.  Dec.  717,  criticised  in  Dunphy  y.  Guidoiit 
13  Cal.  30. 
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appellate  jurisdiction  in  all  cases;  provided^  that  when  the 
subject  of  litigation  is  capable  of  pecuniary  computation^  the 
matter  in  dispute  must  exceed  in  value  or  amount  two  hun- 
dred dollars^  unless  a  question  of  the  legality  of  a  tax^  toll, 
impost,  or  municipal  fine  is  drawn  in  question.  Similar  lan- 
guage, as  to  the  amount,  is  used  in  defining  the  original  juris- 
diction of  the  district  courts.  The  sixth  section  of  the  same 
article  declares  that,  'the  district  court  shall  have  original 
jurisdiction,  in  law  and  equity,  in  all  civil  cases,  when  the 
amount  in  dispute  exceeds  two  hundred  dollars  exclusive  of 
interest.  It  could  never  have  been  the  intention  of  the  fram- 
ers  of  the  constitution  to  deny  to  the  higher  courts,  both 
original  and  appellate,  or  any  jurisdiction,  in  that  large  class 
of  cases  where  the  relief  sought  is  not  susceptible  of  pecuniar}' 
estimation — such  as  suits  to  prevent  threatened  injury — re- 
specting the  guardianship  of  children — ^honorary  oflBces,  to 
which  no  salary  is  attached,  and  the  like.  And  yet,  to  this 
result,  the  position  of  the  respondent  directly  leads.  We  think 
the  construction  contended  for  too  narrew,  and  not  imperatively 
required  by  the  language  of  the  constitution.'*  This  view 
was  followed,  without  important  dissent,  in  several  subsequent 
cases.  In  1862  the  constitution  was  amended  so  as  to  extend 
the  appellate  jurisdiction  to  all  cases  in  equity,  thus  furnish- 
ing additional  support  to  the  conclusion  reached  in  the  main 
case.  In  Sharon  v.  Sharon,*^  Sharpstein,  J.,  in  the  course  of 
a  learned  opinion  of  the  court  said:  '^It  is  therefore  not  sur- 
prising that  this  court  should  have  uniformly  regarded  actions 
of  divorce  as  'cases  in  equity.'  The  fact  that  it  did  so  regard 
them  is  too  clear  to  admit  of  doubt,  and  and  that  being  so, 
its  reasons  for  so  regarding  them  are  not  now  important.  Our 
position  is  that  for  a  period  of  thirty  years  next  preceding  the 
adoption  of  the  present  constitution,  actions  of  divorce  were 
uniformly  held  to  be  'cases  in  equity,'  and  that  the  framers  of 
the  present  constitution  were  aware  of  that  when  they  con- 
ferred on  this  court  jurisdiction  'in  all  cases  in  equity'.''  The 
jurisdiction  seems  never  to  have  been  questioned  in  any  sub- 
sequent case,  though  many  such  cases  have  been  reviewed. 

W  67  CaL  185,  193,  7  Pac.  456,  635,  8  Pac.  709. 
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The  same  principle  which  controlled  the  decision  in  the 
cases  above  cited — namely^  that  a  divorce  suit  is  of  equitable 
character — ^governs  orders  in  divorce  cases  allowing  alimony 
and  couns?l  fees.  In  Langan  v.  Langan,'^  an  appeal  from  an 
order  allowing  one  hundred  and  fifty  dollars  as  counsel  fees, 
was  dismissed  without  discussion,  the  court  merely  saying: 
"The  appeal  from  the  order  allowing  one  hundred  and  fifty 
dollars  counsel  fees  must  be  dismissed,  because  the  amount 
in  dispute  is  too  small  to  give  the  court  jurisdiction."  This 
decision  was  overruled  in  Harron  v.  Harron,*"  which  was  an 
appeal  from  an  order  allowing  one  himdred  dollars  for  counsel 
fees,  the  court  saying:  ''As  the  appellate  jurisdiction  of  this 
court  extends  to  all  cases  in  equity,  it  also  includes  all  ques- 
tions in  a  case  in  equity  upon  which*  a  review  of  the  action  of 
the  superior  court  may  be  had.'*  Referring  to  the  prior  case 
the  court  said:  ''We  are  satisfied,  however,  that  the  reason 
there  given  is  not  justified  by  a  proper  construction  of  the  provi- 
sion (referring  to  the  constitution),  and  as  no  rights  have 
grown  up  by  reason  of  the  decision,  we  feel  authorized  to  dis- 
regard it  in  favor  of  the  proper  construction  to  be  given  to 
the  constitutional  provision.'' 

§  471.    Heads  of  appellate  jurisdiction — Cases  involying  title 
or  possession  of  real  estate. 

By  the  constitution,  of  California  of  1879  it  is  provided  that 
"the  supreme  court  shall  have  appellate  jurisdiction  .... 
in  all  cases  at  law  which  involve  the  title  or  possession  of  real 
estate.''**  Here  the  amendment  to  the  constitution  of  1849 
made  in  1862  is  embodied,  so  that  all  decisions  between  the 
adoption  of  the  amendment  and  the  adoption  of  the  new  con- 
stitution are  applicable  to  the  subject. 

In  the  constitution  the  words,  "cases  at  law,"  are  variously 
limited.  It  is  convenient  and  instructive  to  observe  that  "cases 
at  law"  is  first  limited  bv  the  limitation  as  to  the  amount, 
and  "cases  at  law"  is  again  limited  by  the  words,  "which  in- 
volve the  title  or  possession  of  real  estate."    "It  will  be  seen 

51  83  Cal.  618,  23  Pac.  1084. 

52  123  Cal.  508,  56  Pac.  334. 
03  Art.  6,  §  4. 
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upon  examination  of  the  constitution,  that  the  cases  to  which 
the  appellate  power  extends  are  carefully  defined^  and  that 
(with  the  exception  of  cases  arising  in  the  prohate  court,  and 
criminal  cases  amounting  to  felony),  no  case  is,  by  its  terms, 
subject  to  review  here  in  the  exercise  of  our  appellate  power, 
unless  it  be  a  case  in  equity^  or  a  case  at  law  of  a  defined  char- 
acter/' ^ 

For  the  purposes  of  the  appellate  jurisdiction  it  is  not  re- 
quired that  the  title  or  possession  be  soley  or  even  directly 
iuTolved;  it  is  only  necessary  that  it  be  one  of  the  issues  to  be 
determined  in  the  action,  as  when  the  action  was  for  the  re- 
covery of  the  defendant's  shares  of  a  partition  fence.'^    And 
in  Hart  v.  Camall-Hopkins  Co.,'*  the  court   said:  "If  the 
issue  of  title  is  so  involved  that  it  must  be  decided  in  order* 
to  determine  the  case,  the  superior  court  has  original,  and 
this  court  appellate  jurisdiction,  whether  the  involution  may 
be  said  to  be  merely  incidental  or  not.''    In  a  case  subsequent 
to  Holman  v.  Taylor,  without  questioning  the  correctness  of 
the  decision  in  that  case,  the  court  took  occasion  to  criticise  its 
own  too  liberal  language  in  deciding  it^  saying:  "In  Holman 
V.  Taylor,  the  title  of  the  respective  parties  to  certain  parcel 
of  real  estate  was  in  issue,  and  in  ascertaining  the  meaning 
of  the  constitution  'aU  cases  at  law  which  involve  the  title  or 
possession  of  real  property,*  the  subject  of  possession  was  con- 
sidered, but  only  by  way  of  argument,  and  for  the  purpose 
of  illustration;  and  in  the  discussion  our  language  was  not 
in  all  respects  sufBciently  guarded  and  definite.    To  consti- 
tute a  case  which  involves  the  possession  of  real  property,  it  is 
not  enough  that  the  possession  is  a  fact  in  controversy,  or  inci- 
dentally in  question,  or  that  the  fact  of  possession  is  in  issue; 
but  the  right   of  possession  must  be   involved  in  the  action. 
The  paraphrase  of   the   clause   of  the   constitution,   given  in 
Holman  v.  Taylor,  would  be  more  accurate,  and  would  more 
fully  express  our  idea  of  the  meaning  of  that  clause,  if  given 
in  this  language:  Tases  at  law  in  which  the  title  or  right  of 

S4  Concurring  opinion  of  WaUaee,  J.,  in  Appeal  of  Houghton,  42 
CaL  35,  60. 

(^5  Holman  y.  Taylor,  31  Cal.  338,  340. 

5«  103  Cal.  132,  37  Pac.  196.    To  same  effect,  Copertini  v.  Opp«r- 
mtnn,  76  Cal.  181,  18  Pac.  256. 
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possession  of  real  property  is  a  material  fact  in  the  case,  up- 
on which  the  plaintiff  relies  for  recovery^  or  the  defendant  for 
a  defense.  The  allegation  of  the  right  of  possession  is  quite 
different  from  that  of  possession  in  fact,  which  may  constitute 
merely  the  basis  of  some  right  or  claim  constituting  the  cause 
of  action,  or  the  defense  to  the  action.  In  an  action  for  use 
and  occupation,  the  possession  of  the  defendant  may  be  alleged 
on  the  one  side  and  denied  on  the  other  without  presenting  an 
issue  as  to  the  right  of  possession.  And  so,  in  an  action  of 
trespass  upon  real  property,  the  plaintiff  may  recover  upoa 
allegation  and  showing,  in  addition  to  the  injury  complained 
of,  his  possession  of  the  premises;  and  his  right  to  the  po^ 
session  is  not  involved  unless  the  defendant  tenders  an  issue 
upon  that  fact,  and  in  such  case,  as  was  said  in  Holman  r. 
Taylor,  the  right  of  recovery  depends  both  upon  possession  in 
fact  and  the  right  of  possession.  In  our  judgment,  it  was  not 
the  intention  to  withdraw  from  justices  of  the  peace  and  other 
inferior  courts,  and  confer  upon  the  district  courts,  jurisdic- 
tion of  cases  of  the  character  of  those  mention«*d,  in  which  the 
right  of  possession  is  not  involved;  but  it  was  intended  to 
give  to  the  latter  courts  jurisdiction  of  cases  involving  the 
right  of  possession  of  real  property."*^^  The  language  is,  n.j 
doubt,  a  correct  exposition  of  the  law  on  the  question. 

The  court  in  determining  whether  the  title  or  possession  is 
involved  will  not  be  governed  by  the  mere  form  of  the  answer, 
Accordingly,  it  was  held  that  an  issue  as  to  title  or  possession 
could  not  be  introduced  into  a  case  merely  by  an  averment  on 
the  point  of  the  defendant  that  it  was  involved  when  in  fact 
it  was  not.*^ 

It  is  a  very  general  principle  that  the  possession  of  a  tenant 
is  that  of  the  landlord,  and  therefore,  it  is  rarely  that  the  title 
or  right  of  possession  can  be  put  in  issue  in  an  action  to  re- 
cover leased  premises.  But  there  is  no  doubt  that  cases  may 
arise  in  which  the  title  or  right  of  possession  might  become  in- 

67  Pollock  V.  Cummings,  3B  Cal.  683,  685,  cited  and  approved  ia 
Cornett  v.  Bishop,  39  Cal.  319.  See,  also,  Gorton  v.  Ferdinando,  64 
Cal.  11,  27  Pac.  941,  holding  that  an  ordinary  action  for  trespass 
on  real  property,  no  answer  being  made,  did  not  involve  title  or 
possession. 

58  QhirardelU  v.  Greene,  56  Cal.  629. 
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Tolved  in  such  an  action,  for  instance^  if  the  party  sued  as 
tenant  should  set  up  a  defense  requiring  an  adjudication  upon 
the  title  of  the  landlord  as  affecting  the  question  of  the  rela- 
tion claimed  by  him  to  exist  between  them.  It  is  true  that 
the  doctrine  of  estoppel  would  in  most  cases  come  to  the  aid 
of  the  landlord,  but  suppose  the  defense  were  that  by  the  act 
of  the  landlord  himself^  or  by  operation  of  law  the  title  of  the 
landlord  has  since  the  execution  of  the  lease  passes  to  another^ 
under  whom  the  tenant  holds.  In  that  case  the  question  of 
title  would  become  the  dominating  issue,  completely  subordi- 
nating that  tendered  by  the  plaintiff  touching  the  relation  of 
landlord  and  tenant^ 

§  478.    Heads  of  appellate  juriidietion — Cases  involving  legal- 
ity of  tax,  impost,  assessment,  or  municipal  fine. 

The  California  constitution  of  1879,  confers  appellate  juris- 
diction upon  the  supreme  court  ^'in  all  cases  at  law  which  in- 
Tolye  the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal fine/'  It  is  a  literal  transcript  from  the  amended  sec- 
tion on  the  same  subject,  adopted  in  1862.  The  provision  in 
the  constitution  of  1849,  is  scarcely  distinguishable  from  It, 
there  being  no  difference  in  legal  effect  worth  while  to  discuss. 
It  is  seen  that  in  order  to  give  the  appellate  court  jurisdiction 
it  is  necessary  that  the  legality  of  the  charge  must  be  involved, 
Accordingly,  where  the  question  is  merely  as  to  the  amount  of 
the  charge,  the  jurisdiction  does  not  become  vested;  for  in- 
stance^  where  the  action  was  to  recover  a  penalty  for  collecting 
more  than  the  legal  rate  of  toll.^^  In  this  case  the  court  said : 
^^t  is  not  pretended  that  the  rates  of  toll  as  fixed  by  the 
board  of  supervisors,  were  illegal  in  any  respect.  The  demand 
and  recovery  by  the  toll-gatherer  of  a  larger  amount  than  that 
fixed  by  the  board  was  not  a  collection  of  tolls,  but  an  act  of 

M  See  Kinney  v.  Doe,  8  Blackf.  (Ind.)  850;  Elliott  v.  Smith,  28 
Pa.  St.  131;  Sharpe  v.  Kelley,  5  Denio,  431;  Fuller  v.  Sweet,  30 
Mieb.  237,  18  Am.  Bep.  122.  In  such  case  if  the  action  were 
brought  before  a  justice  of  the  peace  he  would  immediately  lose 
juriadiction:  Kiphort  v.  Brenneman,  25  Ind.  152;  Burgett  v.  Both- 
well,  86  Ind.  149. 

••  Brown  t.  Bice,  62  CaL  490. 

New  Trial,  Vol.  11—62 
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extortion^  for  which  the  statute  prescribes  certain  penalties 
and  consequences.  The  party  aggrieved  may  sue  for  and  re- 
cover the  penalty  in  the  proper  court,  but  the  jurisdiction  of 
the  court  must  be  determined — ^as  in  the  case  of  other  money 
demand — by  the  amount*  claimed.  The  amount  claimed  was 
less  than  three  hundred  dollars.'^  The  question  in  that  case 
was  as  to  the  jurisdiction  of  the  district  courts  but  the  same 
test  would  apply  in  determining  the  appellate  jurisdiction  of 
the  supreme  court.  In  a  case  where  a  foreclosure  of  a  Uen 
for  taxes  was  sought^  the  court  held  it  to  be  a  case  in  equity, 
and  that  the  jurisdiction  was  in  the  district  court,  without 
regard  to  the  amount.** 

The  legality  of  the  charge  in  such  cases  is  usually  put  in 
issue  by  the  answer.  In  the  caae  last  dted^  the  court,  after 
quoting  the  clause  of  the  constitution  now  under  consideration, 
said:  ^^In  cases  where  these  defenses  are  set  up  in  the  an- 
swer^ perhaps  the  legality  of  the  tax  would  be  involved,  within 
the  meaning  of  this  provision  of  the  constitution.  If  so,  the 
jurisdiction  of  the  justice  would  be  ousted  on  the  filing  of  the 
answer.^'  A  case  in  which  the  question  of  legality  and  of 
jurisdiction  was  properly  raised,  waa  that  of  Santa  Barbara 
(City  of)  V.  Steams.^  As  usual  it  was  raised  by  the  answer. 
It  was  an  action  to  recover  the  amount  alleged  to  be  due  for 

•1  People  V.  Mier,  24  CaL  61,  72.  To  same  effect,  Mahlatadt  v. 
Blanc,  34  CaL  580.  In  Bell  v.  Crippen,  28  CaL  327,  the  plaintiff 
(evidently  in  some  official  capacity,  though  no  official  character  ap- 
pears in  the  report  of  the  case)  aaed  in  the  district  court  for  the 
recovery  of  taxes  amounting  to  less  than  three  hundred  dollars, 
without  praying  the  foreclosure  of  any  lien.  The  only  point  raised 
by  the  defense  was  as  to  the  jurisdiction.  The  supreme  court  held 
the  objection  weU  taken. 

62  51  Cal.  499.  See,  also,  Santa  Barbara  v.  Eldred,  96  Cal.  380, 
80  Pac  562;  Williams  v.  McCartney,  69  Cal.  656,  11  Pac  186.  In 
the  second  case  above,  the  court,  per  Justice  (Hroutte,  stated  the 
facts  and  its  conclusion  in  the  following  language:  '^ Action  brought 
in  the  police  court  to  recover  city  taxes  assessed  against  the  prop- 
erty of  appeUant.  A  demurrer  to  the  complaint  was  overruled, 
whereupon  appellant  answered,  setting  forth,  among  other  matters, 
that  the  common  council  had  no  power  to  levy  the  tax,  that  the 
same  was  illegal  and  void,  and  asking  that  the  action  be  transferred 
to  the  superior  court  for  trial,  under  the  provisions  of  section  838 
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a  wharf  license,  according  to  the  provisions  of  an  ordinance  of 
plaintiff  city.  The  action  had  been  brought  in  the  police  court. 
The  only  point  passed  upon  was  jurisdictional,  the  court 
holding  that  the  police  court  had  no  jurisdiction.  After  de- 
claring the  charge  to  be  a  tax,  the  court  said:  *'The  police 
courts  therefore,  upon  the  filing  of  the  answer,  had  no  juris- 
diction to  proceed  with  the  trial  of  the  action.*' 

§  473.    Heads  of  appellate  jnriidiction — Cases  of  forcible  entry 
and  detainer. 

The  appellate  jurisdiction  in  cases  of  forcible  entry  and  de- 
tainer is  not  to  any  extent  dependent  upon  the  provision  of 
the  constitution  of  California,  adopted  in  1879,  declaring  it 
"in  cases  of  forcible  entry  and  detainer.*'  Such  jurisdiction 
was  freely  exercised  under  the  former  constitution,  such  cases 

of  the  Code  of  Civil  Procedure.  The  application  for  a  transfer  was 
denied,  and  t^e  court  proceeded  to  hear  the  cause  upon  its  merits, 
whereupon  judgment  was  rendered  for  plaintiff  for  the  sum  de- 
manded and  cost^  Appellant  took  an  appeal  to  the  superior  court 
from  the  judgment  on  questions  of  both  law  and  fact,  and  judgment 
was  again  rendered  in  favor  of  respondent.  A  motion  for  a  new 
trial,  based  upon  a  statement  of  the  case,  was  denied,  and  this  ap- 
peal is  prosecuted  from  the  judgment  and  order  denying  a  new 
trial.  If  the  answer  of  appellant,  filed  in  the  police  court,  did  not 
raise  an  issue  as  to  the  legality  of  the  tax  sought  to  be  recovered, 
it  follows  that  the  judgment  of  the  superior  court  was  final,  and  this 
appeal  should  be  dismissed,  but  upon  an  examination  of  the  plead- 
ings, it  is  apparent  that  such  an  issue  is  presented."  In  the  third 
ease  the  court,  after  quoting  section  638  of  the  Code  of  Civil  Pro- 
cedure, gives  further  explanation  as  to  the  method  of  putting  in 
issue  the  legality  of  a  municipal  tax  as  follows:  From  these  several 
ttatotory  provisions  it  appears:  1.  That  a  justice's  court  has  juris- 
diction of  an  action  to  recover  a  sum  of  money  less  in  amount  than 
three  hundred  dollars,  for  a  fine,  penalty,  or  forfeiture^  given  by 
rtatute  or  ordinance  of  a  municipal  corporation,  provided  no  ques- 
tion of  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine  is  raised;  2.  That  if  any  such  question  is  made,  it  must  be  by 
answer,  verified  by  the  oath  of  the  defendant;  and  3.  Unless  so 
raised,  no  evidence  as  to  such  legality  can  be  received.  As  the 
answer  in  the  present  case  raised  no  question  touching  the  legality 
of  the  municipal  ordinance  or  proceedings  under  which  the  indebt- 
edness accrued,  we  must,  for  all  the  purposes  of  the  cause,  presume 
there  was  in  fact  no  controversy  on  that  subject." 
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leing  held  to  involve  the  right  of  possession  of  real  estate, 
and  the  terms  "forcible  entry  and  detainer^'  were  simul- 
taneously held  to  include  unlawful  detainers.  In  Caulfield  /. 
Stevens^*  the  court  said :  '^t  cannot  be  denied  but  that  action^, 
either  for  a  forcible  or  unlawful  detainer,  involve  the  posses- 
sion of  real  property.  Their  primary  object  is  to  obtain  that 
possession  of  lands  and  tenements  which  has  been  forcibly  taken, 
or  is  forcibly  or  unlawfully  detained.  The  recovery  of  rents  and 
damages  is  incidental  to  the  recovery  of  possession,  and  the 
former  cannot  be  had  without  the  latter.  The  possession  of 
real  property  is  therefore  as  much  involved  in  these  actions  as  in 
an  action  of  ejectment.'*  In  view  of  later  decisions,  previously 
noticed,  the  above  language  requires  some  limitation.  The 
word  "possession"  should  be  prefixed  with  the  words  "right  of." 

§  474.    Heads   of   appellate  jurisdiction — ^Aotiona   to   abate 
nuisances. 

It  was  not  necessary,  as  was  done,  to  add  to  the  provision 
on  the  subject  of  appellate  jurisdiction  in  the  constitution  of 
1879,  a  further  and  express  provision  conferring  jurisdiction 
in  actions  to  abate  nuisances,  since  these  are,  and  have  been, 
from  time  immemorial,  treated  and  adjudicated  as  cases  'n 
equity.  In  Courtright  v.  Bear  Biver  Co.,**  the  court  said: 
'^Vt  common  law,  an  action  on  the  case  of  damages  was 
the  usual  remedy  for  the  injuries  occasioned  by  the  nuisance — 

68  28  Cal.  118,  121.  See,  also,  Brummagin  y.  Spencer,  29  Cal. 
G62;  Stoppelkamp  v.  Mangeot,  42  Cal.  324;  Johnson  y.  Cheelv,  43 
Cal.  304. 

64  30  Cal.  573.  In  thia  case  the  court  said:  **The  defendants  by 
their  answer  denied  all  the  allegations  of  the  complaint,  and  then 
proceeded  to  deny  the  plaintiff's  title  or  right  of  possession  of  the 
premises  described  in  the  complaint,  and  alleged  that  said  title  and 
right  of  possession  were  in  some  other  party  under  whom  defend- 
ants entered  upon  and  held  possession  of  said  premises.  It  is 
claimed  by  their  counsel  that  this  put  the  title  or  possession  of  real 
property,  and  ousted  the  justice's  court  of  its  jurisdiction.  We  do 
not  think  that  this  claim  is  well  founded.  The  real  questions  in 
issue  were  the  making  of  the  lease,  the  entry  under  it,  and  rent 
due.  If  the  defendants  entered  under  a  lease  they  could  not  dis- 
pute the  title  of  their  landlord.  If  they  did  not  enter  under  a  lease, 
he  could  not  recover  in  this  action,  because  he  based  his  right  to 
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the  other  fomis  of  action  having  gone  into  disuse;  but  in  that 
action  the  nuisance  could  not  be  ordered  to  be  abated.  Where 
the  injury  was  such  that  it  could  not  be  adequately  compensated 
by  damages  at  law^  or  its  nature  was  such  that  it  would  be 
a  constantly  recurring  grievance,  resort  could  be  had  to  a 
court  of  equity,  which  would  afford  the  proper  relief  by  in- 
junction or  an  order  that  the  nuisance  be  abated.'' 

§  475.    Juiiidiction  in  aetion  of  claim  and  delivery — ^Eow 
Tilue  tested. 

The  appellate  jurisdiction  of  the  supreme  court  of  Cali- 
fornia is  fixed  by  other  methods  than  amount  or  value  in 
all  cases,  other  than  where  a  compensatory  judgment  is  sought 
or  specific  personal  property  is  claimed.  As  to  the  action  of 
replevin,  (termed  in  the  statute  "claim  and  delivery^'),  there  can 
be  no  difSculty.  Under  the  provisions  of  the  code,**  tho 
actual  value  of  the  property  claimed  must  be  stated  in  an  atii- 
davit  which  must  be  in  all  cases  filed  with  the  complaint,  and 
the  jury  or  other  triers  of  the  issue  must  find  its  value. 
Therefore,  the  provision  in  the  constitution,  as  to  value  of 
property  involved,  as  a  test  of  jurisdiction,  is  of  little  or  no 
importance.  The  value  of  real  propsrty  is  of  no  importance, 
because  the  appellate  jurisdiction  exists  without  regard  to 
value,  if  the  title  or  possession  is  involved  ;••  and  the  ad 
damnimi  clause  in  the  complaint  or  affidavit  of  claim  and  de- 
livery, as  well  as  the  judgment,  must  be  in  the  alternative,  the 
allegation  of  actual  value  therein   being  decisive  on  the  ques- 

reeover  upon  such  a  leaae.  Therefore,  the  defendants'  allegation  of 
title  in  somebody  else  raised  an  immaterial  issue,  and  that  allega- 
tion might  have  been  stricken  out  or  disregarded  altogether.  If  the 
defendants  had  set  up  in  their  answer  an  eviction  under  title  para- 
mount to  that  of  the  plaintiff,  the  ease  might  be  different.  But  in 
the  absence  of  any  such  plea^  the  defendants  were  concluded  upon 
the  question  of  title  hj  entering  under  a  lease  from  the  plaintiff.'' 

fts  Cal.  Code  CHv.  Proe.,  19  510,  627.    Where  the  value  of  the  en- 
tire property  sought  to  be  recovered  in  replevin  exceeded  the  mini- 
mum   of  appellate  jurisdiction,    it    was  immaterial    that    separate 
pareels  of  the  same  claimed  by  interveners  was  of  value  below  such 
minimum:  Goodyear  Bubber  Co.  v.  Schreiber  (Wash.),  69  Pac.  648. 

ft«  See  ante,  {  471. 
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tion  of  jurisdiction,  as  in  other  cases.  The  amount  of  dam- 
ages claimed  appears  to  be  no  criterion  and  not  to  be  consid- 
ered in  fixing  the  jurisdiction.*'^ 

No  affidavit  is  required  as  to  the  damages,  and  since  dam- 
ages are  not  mentioned  in  the  constitutional  provision  on  the 
subject,  it  was  evidently  the  intention  of  its  framers  that 
damages  should  not  enter  into  the  calculation. 

§  476.    Heads  of  appellate  jurisdiction — ^Probate  matten. 

The  constitution  of  1879,  confers  appellate  jurisdiction  "in 
all  such  probate  matters  as  may  be  provided  by  law."  This 
is  clearly  a  delegation  of  power  to  the  legislature  to  prescribe^ 
circumscribe  or  limit,  as  well  as  to  regulate  the  jurisdiction. 
The  constitution  in  this  instance  granted  the  jurisdiction 
to  remain  dormant  until  the  legislature  saw  fit  to  give  it  form 
and.  vitality.  The  constitation  of  1849,  contained  no  pro- 
vision conferring  appellate  jurisdiction  in  probate  matters. 
The  amendment  of  1862,  went  to  the  other  extreme  and  con- 
ferred appellate  jurisdiction  "in  all  cases  arising  in  the  probate 
courts.*'  It  did  not,  however,  provide  any  method  by  which 
the  jurisdiction  should  be  exercised,  and  since  appeal  is 
statutory,  legislation  was  necessary  to  make  the  jurisdiction 
operative. 

Under  the  present  constitution  the  power  to  provide  methodf* 
for  exercising  its  appellate  powers  in  probate  cases  is  expressly 
withheld  from  the  court  by  the  eflfect  of  the  provision  itself. 
Therefore,  the  statutes  on  the  subject  must  be  referred  ta  to 
determine  what  orders  are  appealable.*® 

§  477.    Heads  of  appellate  jurisdiction — Special  cases. 

It  will  be  observed  that  the  first  constitution  of  CaUfornia 
did  not  mention  special  cases  or  special  proceedings  in  the 
enumeration  of  litigated  matters  of  which  the  supreme  court 
has  appellate  jurisdiction.  In  numerous  cases  the  supremo 
court  assumed  jurisdiction  of  appeals  in  special  cases,  no 
question  being  raised  as  to  the  jurisdiction.  When  formerly 
the  point  was  made  against  the  jurisdiction,  the  court  gen- 

67  See  Astell  v.  Phillips,  55  Cal.  266. 

68  See  post,  §  51]    et  seq. 
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erally,  but  not  uniformly  denied  its  existence.  The  question 
was  first  given  serious  consideration  in  the  appeal  of  S.  0. 
Houghton,^*  a  proceeding  under  the  provisions  of  an  act 
entitled  "An  act  to  authorize  the  board  of  supervisiors  of  the 
city  and  county  of  San  Francisco  to  modify  the  grades  of 
certain  streets.^'  The  act  made  the  action  of  the  county  couit 
npon  the  report  of  the  commissioners  conclusive.  It  was  con- 
tended, firsts  that  the  act  was  unconstitutional,  and  secondly, 
that  it  was  a  case  at  law  and  for  that  reason  within  the  ap- 
pellate jurisdiction  of  the  supreme  court  But  the  court  de- 
cided adversely  to  these  views,  saying:  *^ut  it  is  claimed  by 
the  appellant  that,  if  the  statute  be  construed  as  prohibiting 
an  appeal,  it  is,  pro  tanto,  unconstitutional,  inasmuch  as  the 
constitution  confers  upon  this  court  appellate  jurisdiction 
in  this  class  of  cases.  The  constitution,  article  6,  section  4, 
confers  upon  this  court  appellate  jurisdiction  ^in  all  cases  in 
equity;  also,  in  all  cases  at  law  which  involved  the  title  or 
possession  of  real  estate,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine.^  Section  6  confers  upon 
the  district  courts  original  jurisdiction  in  all  these  cases,  in 
precisely  the  same  language;  and  section  8  confers  upon  the 
county  courts  original  jurisdiction,  ^of  all  such  special  cases 
and  proceedings  as  are  not  otherwise  provided  for.'  The  argu- 
ment is  that  this  is  a  'case  at  law,'  which  involves  the  legality 
of  an  assessment,  in  the  true  sense  of  article  6,  section  4,  <if 
the  constitution,  and  not  a  'special  proceeding,'  in  the  proper 
sense  of  section  8.  But  it  is  too  plain  to  admit  of  debate 
that  this  is  not  a  'case  at  law,'  within  the  meaning  of  section 
4,  and  that  it  is  a  'special  proceeding,'  within  section  8,  of 
which  the  county  court  has  original  jurisdiction.  From  an 
early  period  in  the  history  of  the  state  down  to  the  present 
time  proceedings  for  the  opening,  grading,  extension,  paving 
and  alteration  of  streets,  and  the  assessment  of  damages  caused 
thereby,  have  been  treated  by  the  legislature  and  the  courts  as 
'special  proceedings,'  and  not  as  'cases  at  law.'  This  court, 
in  numerous  decisions,  has  acquiesced  in  and  directly  aflBrmed 
this  view  of  these  cases;  and  the  doctrine  has  become  too 
finnly  established  to  be  open   to  discussion  at  this   late  day. 

Ct  Honghion  (S.  C),  Appeal  of,  42  Cal.  35,  56. 
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This,  therefore,  must  be  deemed  a  'special  proceeding,'  of 
^rhich  the  coxrnty  court  could  properly  take  juridiction,  and 
not  a  'case  of  law^'  involving  the  legality  of  an  assessment,  ot 
which  the  constitution  confers  upon  this  court  appellate  jui> 
isdiction.  But  if  it  were  otherwise,  and  if  this  were  to  be 
deemed  a  case  at  law,  involving  the  legality  of  an  assessment, 
I  do  not  perceive  how  it  would  benefit  the  appellant  in  respect 
to  the  damages  which  he  claims.  For,  if  this  be  a  case  of  that 
character,  it  was  not  competent  for  the  legislature  to  confer 
jurisdiction  of  it  upon  the  county  court,  inasmuch  as  the  con- 
stitution, in  expressed  terms,  confers  upon  the  district  courts 
original  jurisdiction  in  that  class  of  cases;  and  it  is  well 
settled  that  the  jurisdiction  in  such  cases  is  exclusive,  unless 
there  be  something  in  the  instrument  evincing  a  contrary  in- 
tent. If  the  appellant  had  succeeded  in  convincing  us  that 
this  is  a  case  at  law,  involving  the  legality  of  an  assessment, 
we  would  have  been  constrained  to  hold  that  the  act  con- 
ferring jurisdiction  on  the  county  court  was  unconstitutional 
and  void,  and  the  whole  machinery  for  enforcing  the  assess- 
ment would  have  fallen  with  the  act.'' 

The  mere  fact  that  a  proceeding  is  a  legal  controversy 
prosecuted  according  to  the  forms  of  law,  does  not  constitute 
it  a  case  at  law  within  the  meaning  of  these  terms  as  used  in 
the  constitution.  In  the  case  last  cited,  Wallace,  J.,  in  a  con- 
curring opinion,  said:  "It  is  argued  by  the  appellant  that  the 
case  is  'a  case  at  law,'  one  involving  the  legality  of  an  assess- 
ment, and,  therefore,  within  the  jurisdiction  of  this  court  to 
hear  and  determine.  But  even  if  it  can  be  said  to  involve 
the  legality  of  an  assessment,  I  think  it  clear  that  it  is  not 
a  case  at  law  within  the  intent  of  the  constitution.  It  is  said 
that  it  is  a  legal  controversy,  prosecuted  according  to  the 
form?  of  law,  and  that,  therefore,  it  is  a  case  at  law;  but 
though  it  be  such  controversy,  and  so  prosecuted,  it  does  not 
follow  that  it  is  a  case  at  law  in  the  sense  of  not  being  a 
special  case.  A  special  case  may  be  said  to  be  a  legal  con- 
troversy, prosecuted  according  to  the  forms  of  law,  and  yet 
the  coni?titution  itself  has  distinctly  provided  that  the  juris- 
diction in  special  cases  shall  be  in  the  county  court,  unless 
otherwise  provided  for.     A  spe':'ial  case  can  no  more  be  said 
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to  be  a  case  at  law,  in  a  constitutional  sense,  merely  because 
it  is  a  legal  controversy  prosecuted  according  to  the  forms  of 
law,  than  it  could  be  said  to  be  a  case  in  equity,  because  its 
solution  might  involve  a  consideration  of  the  principles  of 
equity,  or  the  judicial  proceedings  provided  for  its  determina- 
tion were  similar  in  form  to  those  usually  observed  in  courts 
of  equity/* 

Special  cases  are  otherwise  defined  in  a  negative  form 
of  expression  as  ''not  cases  for  which  the  courts  of  gen- 
eral jurisdiction  had  always  supplied  a  remedy/'*^^  Special 
cases  are  special  proceedings  characteristically  differing  from 
ordinary  suits  at  the  common  law;*^^  and  which  do  not  pro- 
ceed according  to  the  course  of  the  common  law,  but  give  new 
rights  and  afford  new  remedies.^ 

Between  the  date  of  the  decision  in  Houghton's  Appeal  and 
that  of  Bixler's  Appeal,""*  there  appears  considerable  conflict 
and  confusion  in  the  minds  of  the  court  on  this  subject, 
which  it  id  unnecessary  to  notice  in  great  detail.  Notwith- 
standing the  decision  in  the  first-mentioned  case,  the  court 
continued  occasionally  to  entertain  jurisdiction  on  appeal  in 
special  cases  without  question  or  comment,  and  in  Stockton 
etc.  R.  R.  Co.  V.  Gagliani,'^*  virtually  overruled  it,  but  with- 
out express  reference  to  what  it  decided.  The  court  referred 
to  numerous  cases  antedating  that  case  which  affirmed  the  ju- 
risdiction, and  said:  ''In  view  of  these  cases,  we  do  not  think 
a  reconsideration  of  the  question  at  this  time  would  be  prof- 
itable, and  hold  that  this  court  has  jurisdiction  of  this  ap- 
peal." Jurisdiction  of  appeals  in  special  cases  was  thereafter 
freely  entertained  down  to  the  date  of  the  decision  in  Bixler*s 
Appeal.'*    In  the  last-mentioned  case,  the  rule  of  Houghton's 

TO  Panons  v.  Tuolumne  etc.  Water  Co.,  6  CaL  43,  63  Am.  Dec.  76. 

71  Jackson  v.  Day,  15  CaL  91. 

72  Saunders  v.  Haynes,  13  Cal.  145.  See,  also.  Brock  v.  Bruce,  5 
CaL  280;  Bicka  v.  Beed,  19  Cal.  551;  People  v.  Kern  Co.,  45  Cal. 
679;  Bixler's  Appeal,  59  CaL  550. 

n  59  Cal.  550. 

74  49  CaL  189. 

75  59  Cal.  550.  See  Loomis  v.  Andrews,  49  Cal.  239;  Southern 
Pac.  B.  B.  Co.  V.  Wilson,  49  Cal.  396;  Matter  of  Market  St.,  49  CaL 
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Appeal,  denying  the  jurisdiction^  was  again  asserted  upon 
what  appears  to  have  been  a  careful  review  of  all  preceding 
decisions,  reinforcing,  with  new  arguments^  in  addition  to 
those  advanced  in  the  former  case.  Thereafter^  Lorenz  v. 
Jacobs  and  California  Southern  R.  R.  Co.  v.  Kimball/*  both 
special  proceedings,  in  fact,  but  in  the  form  of  civil  actions, 
came  before  the  court  and  were  reviewed  without  a  question 
being  raised  as  to  the  jurisdiction.  A  few  other  special  cases 
have  been  passed  upon  in  the  same  way^  and  generally,  where 
no  question  was  raised  by  the  respondent,  the  court  entertained 
the  appeal.  In  Lord  v.  Dunster,^  an  election  contest  was 
brought  up  on  appeal.  Counsel  for  respondent  cited  and  re- 
lied upon  the  Houghton  and  Bixler's  cases,  and  cited  abundant 
authority  to  show  that  an  election  contest  is  a  special  case. 
The  court,  tacitly  admitting  that  it  was  a  special  case,  con- 
eluded  upon  authority  of  cases  antedating  the  Houghton  and 
Bixler's  cases,  that  it  had  no  right  to  decline  to  exercise  juris- 
diction, saying,  in  the  course  of  the  opinion ;  ^'Neither  Hough- 
ton's Appeal  nor  Bixler's  Appeal  were  contested  election 
cases,  and  the  exigencies  of  this  case  do  not  require  us  to  ap- 
prove or  disapprove  what  was  said  therein."  Taking  the  opin- 
ion altogether,  it  contains  not  a  line  which  distinguishes  the 
•case  in  principle  from  those  former  cases.  Subsequently,  the 
court  has  entertained  and  passed  upon  appeals  in  election  con- 
tests without  a  doubt  being  suggested  as  to  the  jurisdiction.^ 
But  authorities  are  ample  to  support  the  appellate  jurisdic- 
tion in  all  special  cases,  with  or  without  a  legislative  provi- 
sion authorizing  an  appeal.     Late  decisions  have  settled  the 

^47;  Northern  Pac.  B.  E.  Co.  v.  Beynolds,  50  Cal.  90;  Wilmingtoa 
.  C.  &  B.  Co.  V.  Domingues,  50  Cal.  505;  Consolidated  Channel  Co.  v. 
Central  Pac.  B.  Co.,  51  Cal.  269;  Wymon  v.  Lemon,  51  CaL  274; 
Mish  V.  Mayhew,  51  Cal.  514;  Ventura  Co.  v.  Thompson,  51  CaL 
577;  Covnrbias  v.  Supervisors,  52  Cal.  622;  Crawford  v.  Dunbar,  52 
Cal.  37;  Delphi  School  Dist  v.  Murray,  53  Cal.  29;  Stewart  v.  Ma- 
honey  Min.  Co.,  54  Cal.  149;  Donnelly  v.  Potter,  55  CaL  474;  City  of 
San  Jose  v.  Freyschlag,  56  Cal.  8;  Cummings  v.  Peters,  56  CaL  593; 
Preston  v.  Culbertson,  58  Cal.  198;  Coflfey  v.  Edmonds,  58  CaL  621. 

76  59  Cal.  262  and  61  Cal.  90,  respectively. 

77  79  CaL  477,  21  Pac.  865. 

78  See  Farnham  v.  Boland,  134  Cal.  151,  66  Pac.  200,  366. 
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question  in  favor  of  the  jurisdiction  in  California  for  the  pres- 
ent, at  least.  The  whole  question  was  discussed  in  Morton 
V.  Broderick,'*  and  the  jurisdiction  upheld,  the  language  of 

79  118  Cal.  474,  483,  50  Pac.  644.  See,  also,  McBean  y.  Fresno, 
112  Cal.  159,  53  Am.  St.  Bep.  191,  44  Pac  358.  Before  quoting  from 
Morton  y.  Broderick,  cited  in  the  text,  it  is  necessary  to  caU  atten- 
tion to  an  incongruity  in  the  language  of  Justice  Henshaw,  deliver- 
ing the  opinion.  He  says:  ''The  matter  wiU  be  discussed  upon  the 
assumption  that  it  was  a  civil  action,  since  otherwise  it  cannot  be 
upheld."  The  whole  discussion  which  foUows  is  on  the  assumption 
that  it  is  a  si>ecial  case  or  special  proceeding  which  in  fact  it  isi 
He  proceeded  thus:  "Treating,  then,  the  judgment  in  the  case  of 
Fitch  V.  Board  of  Supervisors  as  a  judgment  rendered  in  a  special 
civil  proceeding  of  summary  character,  it  is  next  insisted  by  re- 
spondent that  the  constitution  has  not  provided  for  appeals  in  such 
proceedings^  that  the  legislature  has  not  the  power  to  do  so,  and 
that  the  judgment  of  the  trial  court  is,  therefore,  an  absolute  final- 
ity. Were  this  question  a  new  one,  much  weight  would  be  due  re- 
spondent's argument  upon  the  matter.  But  for  the  following  rea- 
sons it  cannot  be  opened  for  decision  as  res  novo  et  integra:  1.  Ber 
cause,  under  identical  language  in  the  earlier  constitution  of  the 
state  (Const.  1849,  art.  4,  f  19;  Const.  1879,  art.  4,  S  18),  it  was 
held  by  our  predecessors  that  the  constitution  itself  empowered  the 
legislature  to  provide  for  appeals  in  special  proceedings;  2.  In  re- 
enacting  in  the  later  constitution  the  language  of  the  earlier,  it 
wiU  be  concluded  that  it  was  adopted  with  the  interpretation  and 
construction  which  the  courts  had  enunciated  (Sharon  v.  Sharon,  67 
CaL  185,  7  Pac  456,  635,  8  Pac,  709;  Lord  v.  Dunster,  79  Cal.  477, 
21  Pac.  865;  McBean  v.  Fresno,  112  Cal.  159,  53  Am.  St.  Bep.  191, 
44  Pac.  358);  3.  Since  the  adoption  of  the  present  constitution,  this 
court,  in  accordance  with  that  principle  and  under  the  authority  of 
sections  52  and  939  of  the  Code  of  Civil  Procedure,  has  unquefh 
tionably  retained  jurisdiction  of  such  appeals  in  a  multitude  of 
eases  of  different  kinds;  and  this  long  acquiescence  and  sanction  both 
lyy  the  legislature  and  by  the  courts  fixes  the  construction;  4.  The 
precise  question  was  before  this  court  in  bank  in  1889,  and  it  was 
then  held  without  dissent  that  the  present  constitution  was  not 
more  restrictive  than  the  earlier,  and  that  the  supreme  court  had 
appellate  jurisdiction  in  such  cases:  Lord  v.  Dunster,  supra.  It  is 
said:  ''Under  these  circumstances,  and  in  view  of  the  fact  that 
there  is  nothing  in  the  language  of  the  constitution  of  1879  making 
the  original  jurisdiction  of  the  superior  court  final  or  conclusive  to 
any  extent  greater  than  was  that  of  the  county  court  in  such  cases, 
or  restricting  the  right  of  appeal  to  this  court,  we  do  not  feel 
called  upon  to  say  whether  the  reasoning  of  the  court  in  Knowles 
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the  court  being,  and  doubtless  intended  to  be,  broad  enough 
to  cover  all  that  class  of  cases.  No  attempt  was  made  to  sup- 
port the  jurisdiction  upon  any  original  reasoning,  the  argu- 
ment proceeding  entirely  upon  the  doctrine  of  stare  decisis. 

In  Idaho,  under  constitutional  provisions  considerably 
broader  than  those  of  California,  the  appellate  jurisdiction  of 
the  supreme  court  in  special  cases  is  firmly  established.®® 

§  478.    Heads  of  appellate  juriidietion— Criminal  oaaes. 

The  constitutional  provision  conferring  appellate  jurisdic- 
tion expressly  confers  it  '^in  all  criminal  cases  prosecuted  by 
indictment  or  information  in  a  court  of  record,  on  questions 
of  law  alone.*'  ®*    The  legislature  has  not  provided  for  an  ap- 

V.  Yates  is  sound.  It  is  sufficient  to  say  that  the  conclusion  therein 
reached  has  been  sanctioned  by  long  acquiescence  on  the  part  of  the 
legislature  and  the  courts.  It  has  been  decided  that  'a  contempo- 
raneous exposition,  even  of  the  constitution  of  the  United  States, 
practiced  and  acquiesced  in  for  a  period  of  years,  fixes  the  con> 
struction':  1  Kent's  Commentaries,  465,  note;  Packard  y.  Bichard- 
son,  17  Mass.  143,  9  Am.  Dec.  123;  Curtis  y.  Leavitt,  15  N.  Y.  217; 
People  Y.  Fitch,  1  Oal.  523;  Civ.  Code,  f  3536.  When  the  framers 
of  the  constitution  employ  terma  which  have  receiYed  judicial  in- 
terpretation, and  have  been  put  into  practice  under  a  former  c<m- 
Ftitution  so  as  to  receive  a  definite  meaning  and  application,  it  is 
safe  to  give  them  the  signification  which  has  been  sanctioned  by 
such  interpretation,  unless  it  is  apparent  from  the  language  used 
that  a  more  general  or  restricted  sense  was  intended.  In  determin- 
ing the  meaning  of  a  constitutional  proYision,  it  wiU  be  presumed 
that  those  who  framed  and  adopted  it  were  conversant  with  the  in- 
terpretation  which  had  been  put  upon  it  under  the  constitution  from 
which  it  was  copied;  and  this  is  the  rule  even  as  to  provisions 
taken  from  the  constitutions  of  other  states — ^the  judicial  construc- 
tion placed  upon  them  in  the  states  from  which  they  are  taken  will 
be  followed  by  the  courts  in  the  state  which  adopts  them.'^  Lastly, 
in  In  re  Marks^  45  Cal.  199,  which  was  a  special  proceeding  such  as 
this  to  remove  an  officer  for  misconduct,  it  was  held  that  an  appeal 
would  lie.  In  that  case,  the  act  itself  provided  for  an  appeal, 
while  now  the  right  of  appeal  is  conferred  by  sections  52  and  939 
of  the  Code  of  Civil  Procedure. 

80  Miller  v.  Smith  (Idaho),  61  Pac.  824,  judgment  removing  a 
county  commissioner;  Wilson  v.  Bartlett  (Idaho),  62  Pac.  415. 
Judgment  in  action  contesting  election  for  removal  of  county  seat. 

81  CaL  Const.    1879,  art.  6,  §  4. 
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peal  in  any  criminal  case  below  the  grade  of  felony,  but  has 
rather  attempted  to  limit  appeals  to  that  grade.  It  has  pro- 
vided that,  "Either  party  in  a  criminal  action  amounting  to 
a  felony,  may  appeal  to  the  supreme  court,  on  questions  of 
law  alone,  as  prescribed  in  the  chapter."  ®* 

The  subject  was  very  thoroughly  considered '  and  learnedly 
discussed  by  McKinstry,  J.,  in  People  v.  Jordan,®*  and  with- 
out expressly  referring   to    the   limitation  attempted    by  the 
above-quoted  section  of  the  Penal  Code,  treated  it  as  a  casus 
omissus,  held   that   an  appeal  would   lie  in  all   misdemeanor 
cases  prosecuted  by  indictment  or  information,  and  adopted 
for  the  future,  the  forms  of  appellate  procedure  pursued  iu 
that  case,  which  conformed   to   the  provisions  of   the    Penal 
Code  for  felony  cases,  saying:  "If  casus  omissus  in  the  proced- 
ure established  by  law  and  written  rules  is  called  to  our  at- 
tention in  advance,  we  may,  by  rule  provide  for  it;  if  nor, 
when  the  case  is  presented,  we  must  adopt  for  it  an  appropriate 
mode,  in  itself  reasonable,  which  is  to  be  followed  in  like  cases 
until  altered  by  statute  or  rule.    The  power  of  courts  to  es* 
tablish  a  system  of  procedure,  by  means  of  which,  parties  may 
seek  the  exercise  of  their  jurisdiction,  at  least  when  a  system 
has  not  been  established  by  le^slative  authority,  is  inherent. 
A  fortiori    must  this  be  so  in  California,  where  the  judicial  is 
a   separate  department  of  the  government  under  our  written 
constitution.    Applying  these  principles  to  the  case  in  hand, 
the  defendant  here  was  prosecuted  by  indictment,  and  the  leg- 
islature has  failed  to  provide  any  machinery  for  taking  an  ap- 
peal from  a  judgment  for  or  against  him.     We  are  confronted 
by  the  duty,  imposed  by  the  constitution,  of  reviewing,  the  pro- 
ceedings of  the  court  below.     We  entertain  no  doubt  that  wo 
have  the  power  of  declaring,  and  that  it  is  our  duty  to  declare, 
how  this  and  like  cases  may  be  brought  here  for  review.    We 
may  issue  to  the  lower  court  a  writ  of  mandamus  or  certioraii, 

82  Cal.  Pen.  Oode,  9  1235.  This  section  was  constructed  to  con- 
form to  the  then  existing  provision  of  the  constitution.  Since  its 
adoption  the  new  constitution  went  into  effect,  and  there  has  been 
BO  ehange  in  the  code  section  to  correspond. 

88  65  Cal.  644,  4  Pac  683,  citing  authorities  from  California  and 
other  statesL 


S  478 


APPELLATE  PRACTICE. 


990 


I 


or  we  may  frame  and  issue  any  other  appropriate  writ.  But 
our  power  is  not  limited  in  the  exercise  of  our  appellate  ju* 
risdicfion  to  the  employment  of  technical  writs.  We  may,  by 
rule,  establish  any  appropriate  practice  for  the  bringing  here 
a  record  or  proceeding  in  the  court  below.  Still  further,  we 
possess  the  power  as  necessarily  incident  to  our  jurisdiction  of 
recognizing  as  proper^  any  mode  of  procedure  already  adopted 

for  bringing  a  cause  before  us We  are  fully  satisfied 

that  we  are  empowered  to  make  applicable  to  misdemeanoi^ 
prosecuted  by  indictment  or  information,  the  provisions  of  the 
Penal  Code  with  reference  to  appeals  in  criminal  actions 
amounting  to  felonies.  We  adopt  the  practice  pursued  in  tak* 
ing  the  present  appeal,  and  will  hereafter  entertain  appeals  in 
criminal  actions  prosecuted  by  indictment  or  information 
amounting  to  misdemeanors  only,  from  the  judgments  and  or- 
ders mentioned  in  chapter  1,  of  title  9,  of  part  2,  of  the  Penal 
Code,  when  the  appeal  is  taken  in  the  manner  therein  pre* 
scribed.^' 

Under  the  constitution  antedating  that  of  1879,  the  appel* 
late  jurisdiction  was  expressly  limited  to  felony  cases;  and  it 
was  held  that  it  was  determined  by  the  grade  of  which  the  de- 
fendant was  convicted  and  not  by  that  with  which  he  was^ 
charged.^ 


S4  People  V.  Apgax,  35  CaL  389;  People  ,▼.  Aubrey,  63  CaL  427* 
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(  480.    Rule  that  appeal  lies  only  from  final  judgment — What  oon- 
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{  481.    Policy  of  law  in  requiring  final  judgment  for  purposes  of 

appeal. 
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I  484.    How  finality  affected  by  order  granting  new  trial  as  to  some^ 

and  denying  it  as  to  others. 
i  485.    Whether  entry  essential  to  finality^— Rendition  and  entry  dis- 
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I  493.    Appeal  lies  from  part  of  judgment. 
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not  appealable. 
I  495.    Rule  that  consent  judgments  not  appealable — Exception. 

§  479.    General  view — Statntory  provigionf. 

The  most  important  among  the  subjects  of  appeal  are  final 
judgments. 

The  provision  in  the  Code  o£  Civil  Procedure  of  California/ 
concerning  appeals  from  final  judgments  of  superior  courts^ 

1  CaL  Code  Civ.  Proc,  S  963.     Constitution,  article  8,  section  9, 
providing  that  **from  all  final  judgments  of  the  district  court  there 
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reads  in  part  as  foUows:  "An  appeal  may  be  taken  to  the  su- 
preme courts  from  a  superior  coart,  in  the  following  cases: 
1.  From  a  final  judgment  entered  in  an  action  or  special  pro- 
ceedings commenced  in  a  superior  court,  or  brought  into  a 
superior  court  from  another  court/'  There  has  never  been 
any  amendment  to  this  part  of  the  section. 

Actions  and  proceedings  "can  only  be  brought  into  the  su- 
perior court"  from  justices'  and  police  courts.  But  the  part 
of  the  section  referring  to  actions  and  proceedings  brought  into 
the  superior  court  from  other  courts  is  limited,  and  must  be 
read  in  connection  with  section  964,  which  reads  as  follows: 
"The  foregoing  section  does  not  apply  in  cases  appealed  from 
justices',  police,  or  other  inferior  courts,  except  cases  of  forcible 
entry,  and  detainer,  and  cases  involving  the  title  or  possession 
of  real  property,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  or  in  which  the  demand,  exclusive  of  in- 
terest, or  the  value  of  the  property  in  controversy,  amounts  co 
three  hundred  dollars."  So  it  is  seen  that  this  section  re- 
quires some  explanation.  Section  113  gives  the  justices'  courti 
concurrent  jurisdiction  with  the  superior  court :  "1.  In  actionfi 
of  forcible  entry  and  detainer,  where  the  rental  value  of  the 
property  entered  upon,  or  unlawfully  detained,  does  not  ex- 
ceed twenty-five  dollars  per  month,  and  the  whole  amount  of  dam- 
ages claimed  does  not  exceed  two  hundred  dollars."  In  theso 
cases,  an  appeal  lies  to  the  superior  court.  But  in  none  of  the 
other  cases  mentioned  in  section  964  is  an  appeal  given,  !ie- 
cau?e  of  the  provisions  of  section  838,  which  reads  thus:  "Tlie 
parties  to  an  action  in  a  justices'  court  cannot  give  evidence 
upon  any  question  which  involves  the  title  or  possession  of  real 
property,  or  the  legality  of  any  tax,  impost,  assessment,  toll  or 
municipal  fine,  nor  can  any  issue  presenting  such  questions  bo 
tried  by  such  court ;  and,  if  it  appear,  from  the  answer  of  the  de- 
fendant, verified  by  his  oath,  that  the  determination  of  the  ac- 
tion will  necessarily  involve  the  question  of  title  or  possession 
to  real  property,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  the  justice  must  suspend  all  further  pr> 
ceedings  in  the  action  and  certify  the  pleadings,  and,  if  any  of 

shall  be  a  right  of  appeal  to  the  supreme  court,"  excludes,  by  im- 
plication, a  right  of  appeal  from  judgments  other  than  final:  North 
Point  Consol.  Irr.  Co.  v.  Utah  &  S.  L.  Canal  Co.,  14  Utah,  155,  46 
Pac.  824;  Eastman  v.  Gurrey,   14  Utah,   169,  46  Pac.  828. 
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the  pleadings  are  oral^  a  transcript  of  the  same^  from  his  docket 
to  the  clerk  of  the  superior  court  of  the  county;  and  from  tho 
time  of  filing  such  pleadings  or  transcript  with  the  clerk^  the 
superior  court  shall  have  over  the  action  the  same  jurisdiction 
as  if  it  had  been  commenced  therein;  provided,  that,  in  cases 
of  forcible  entry  and  detainer,  of  which  justices'  courts  have 
jurisdiction,  any  evidence,  otherwise  competent,  may  be  given, 
and  any  question  properly  involved  therein  may  be  determined/* 
60,  it  is  seen  that  actions  and  proceedings  may  be  ^Hsrought 
into  the  superior  court,''  otherwise  than  by  appeal.  The  in- 
congruity between  section  964  and  838,  was,  no  doubt,  the 
result  of  amendments  made  to  the  former  in  1880,  without  cor- 
responding amendment  being  made  to  the  latter.  But,  taking 
all  the  sections  bearing  on  the  subject  together^  the  intention  is 
80  dear  that  no  confusion  has  resulted. 

Each  state  has  its  own  statutory  provisions  designating  the 
subjects  of  appeal;  and,  while  there  is  a  general  similarity,  there 
are  many  minor  differences  which  it  would  require  much  use- 
less labor  and  space  to  point  out  in  detail. 

It  is  a  principle  common  to  all  jurisdictions  that  the  char- 
acter given  to  an  action  or  proceeding  by  the  form  of  the  plead- 
ings in  the  lower  court  cannot  be  changed  on  appeal.  And  it 
was  held  that,  where  a  proceeding  for  the  removal  of  a  board 
of  supervisors  was  in  the  form  of  a  civil  action,  brought  at  the 
instance  and  in  the  name  of  a  private  individual,  and  the  de- 
fendants were  served  with  the  summons  required  in  a  civil 
action,  and  the  cause  was  conducted  throughout  as  would  be 
a  civil  trial,  without  a  jury,  a  judgment  of  forfeiture  of  office 
rendered  against  the  board  in  such  action  must  be  deemed  ren- 
dered under  civil  process  as  respects  the  effect  of  an  appeal 
therefrom;  sgid  the  judgment  could  not  be  upheld  as  having 
been  rendered  in  a  criminal  proceeding,  regardless  of  whether 
the  statute  contemplates  a  civil  or  criminal  proceeding,  inas- 
much as  a  criminal  proceeding  could  only  be  conducted  in  the 
name  and  by  the  authority  of  the  people  of  the  state,  and  not  by 
a  private  person.* 

s  Morton  T.  Broderiek,  118  Cal.  474,  50  Pae.  644.    See,  also,  Pont- 
ing  V.  Isamaii  (Idalio),  62  Pac.  680.    An  intervention  setting  up  a 

New  Trial,  Vol.  11—63 
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§  480.    Bnle  tliat  appeal  liei  as  a  lule  only  from  final  judg- 
mont — What  oonititutei. 

The  first  important  matter  to  be  determined  is^  What  amounts 
to  a  ^'final  determination  of  the  rights  of  the  parties  in  an  ac- 
tion or  proceeding"?  Upon  examination,  it  is  found  to  hare 
different  senses  according  to  the  circumstances  under  which  it 
is  used,  and  the  relation  to  the  thing  in  mind  of  other  things. 
A  judgment  may  be  final  as  to  the  court  which  rendered  it^ 
without  being  fiLnal  as  to  the  subject  matter.  '^The  last  decree 
of  an  inferior  court  is  final  in  relation  to  the  power  of  that 
court,  but  not  in  relation  to  the  property  itself,  imless  it  bo 
acquiesced  in/'*  "Although  a  judgment  may  be  final  with 
reference  to  the  court  which  pronounced  it,  and,  as  such,  be 
the  subject  of  an  appeal,  yet,  it  is  not  necessarily  final  with 
reference  to  the  property,  or  rights  affected,  so  long  as  it  is 
subject  to  appeal  and  liable  to  be  reversed.  The  'final  adjudi- 
cation' intended  by  the  parties  to  the  coyenant  in  question  was, 
doubtless,  an  adjudication  final  as  to  the  land  and  the  rights 
of  the  parties.  Had  an  appeal  been  taken,  before  this  action 
was  brought,  unquestionably,  the  action  could  not  have  been 
maintained  tmtil  after  a  final  disposition  of  the  appeaU'  ^ 

§  481.    Policy  of  law  in  requiring  final  judgment  for  purposes 
of  appeal. 

It  is  the  general  policy  of  the  law  to  disfavor  numerous  sep- 
arate appeals  in  the  same  action  or  proceeding.  The  cause  of 
justice  is,  as  a  rule,  best  promoted  by  postponing  the  right  of 
appeal  until  all  the  matters  litigated  between  the  parties  have 
been  passed  upon  in  the  lower  court,  so  that  the  whole  case  may 
be  reviewed  on  one  and  the  same  appeaL  Such  general  role, 
or  view  of  public  policy  existing,  a.party  asserting  that  his  case 
forms  an  exception  to  it,  must  clearly  show  that  his  claim  comes 

claim  for  equitable  relief  cannot  change  the  original  action  from 
legal  to  equitable  for  purpoees  of  appeal:  United  States  r.  Leanet, 
9  N.  Hex.  271,  50  Pac  321. 

3  United  States  v.  Schooner  Peggy,  1  Oranch,  193. 

4  Hills  V.  Sherwood,  33  CaL  474,  478.  See  Thornton  y.  Sfahoney, 
24  Cal.  569. 
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within  an  exception  created  by  some  statute.*^  Pursuing  this 
policy^  the  courts  have  not  generally  evinced  a  disposition  to 
favor  appeals  not  clearly  provided  for  by  statute, 

§  482.    As  to  what  oonstitntes  finality  for  purposes  of  ap- 
peal— ^Interlooutory  decrees  disting^shed. 

The  question  of  what  amounts  to  a  final  judgment  has  often 
arisen  to  be  passed  upon  by  appellate  courts.  In  determining 
the  question  and  acquiring  clear  ideas  on  the  subject,  it  is  im-> 
portant  to  know  what  has  been  decided  not  to  be  a  final  judg* 
ment. 

The  line  of  distinction  between  what  are  known  at  the  com* 
mon  law  as  interlocutory  decrees  and  final  decrees  in  equity 
cases  is  not  always  easy  to  draw,  the  former  not  being  subjects 
of  appeal  under  the  California  Code  of  Procedure  and  other 
similar  systems,  except  where  appeals  are  specifically  provided 
for.  An  important,  and,  in  fact,  the  only  reliable  test  of  the 
question  whether  an  act  of  the  court  is  its  judgment  or  only  an 
order  is  the  answer  to  the  inquiry  whether  it  disposes  of  all  the 
material  issues  raised  by  the  pleadings  between  all  the  parties, 
60  far  as  it  is  within  the  power  of  the  court  to  dispose  of  them. 
And  an  ostensible  judgment,  which  falls  short  of  doing  this,  is 
merely  an  intermediate  or  interlocutory  direction  of  the  court,  no 
matter,  how  clearly  it  may  indicate  what  the  final  judgment  will 
be .•    Accordingly,  it  was  held  that  a  recital  in  the  record  that 

5  Bee  Indiaiiapolis  etc.  Co.  v.  Watson,  114  Ind.  20,  5  Am.  St.  Bep. 
57S,  4  N.  E.  721,  16  N.  E.  824. 

«  Witkowvki  ▼.  Hern,  82  CaL  604,  23  Pac.  132;  Potter  v.  Talking- 
ton  (Idaho),  49  Pac.  14;  Simpson  ▼.  Eirchbaum,  43  Kan.  36,  22  Pac 
1018;  Simpson  v.  Bothachild,  43  Ean.  33,  22  Pac.  1019;  Sandor  etc. 
Co.  V.  Yeeler'8  Estate,  2  Wash.  429,  27  Pac.  269.  To  same  effect, 
Peck  V.  Vandenberg,  30  CaL  11;  Diggins  t.  Beay,  54  Cal.  526; 
Seholtz  ▼.  McLean,  76  CaL  608,  18  Pac.  775;  Watkins  v.  Mason,  11 
Or.  72,  4  Pac.  524;  Lonsdale  t.  Brown,  4  Wash.  C.  C.  148,  Fed.  Cas. 
Now  8494,  where  it  was  said  that  there  must  be  a  final  judgment  or 
the  case  can  never  come  to  an  end.  An  order  for  judgment  is  not 
a  final  judgment  from  which  an  appeal  will  lie:  Hodgins  y.  Harris^ 
4  Idaho,  517,  43  Pac  72.  Under  Constitution,  article  8,  section 
9,  providing  for  appeals  from  judgments  of  the  district  courts, 
no  appeal  lies  from  an  order  overruling  a  motion  to  strike 
out  a  cost-bill,    nor  from    an  order    overruling  a  motion  to    strike 


S  482  APPELLATE  PRACTICE.  996 

''the  court  renders  a  decision  on  the  motion  to  strike  out  the 
cross-complaint^  and  for  judgment  on  the  pleadings,  heretofore 
urged  and  submitted  herein,  and  sustains  the  same,  except  as 
to  the  cross-complaint,  which  is  allowed  to  stand,^^  did  not  show 

0    judgment    from    the    files,    such    orders    not    being    final    judg- 
ments: Welsh    V.    Lambert,    18    Utah,    1,    54    Pac    975.    An    in- 
termediate   judgment     denying    relief    upon    cross-complaint,    pur- 
porting   to  dispose    of    only    one  of  the    defenses    of  the    action, 
is    irregular    as  a  judgment    and    is    not    a  final    judgment   from 
.which  an  appeal  can  be  taken,  and  aji  appeal  therefrom  before  the 
rendition  of  final  judgment  in  tLe  action  will  be  dismissed:  Stockton 
etc.  Agr.  Works  v.  Glen's  Falls  Ins.  Co.,  98  Cal.  557,  33  Pac.  633. 
In   Schultz  v.   McLean,  supra,   the  court   said:  ''No  judgment  has 
been  entered  or  rendered  either  against  or  in  favor  of  defendant 
Bobinson.    The  cause  is  not  then  disposed  of  as  to  him.    The  court 
should  have    passed  on  the  cause    as  to  all  the    defendants."    In 
Stockton  etc.  Works  v.  Ins.  Co.,  supra,  the  court  said:  ''The  judg- 
ment or  decree  of  December  19,  1B90,  denying  to  defendant  the  re- 
lief demanded  in  what  is  termed  its  cross-complaint,  was  not  a  final 
judgment,   and   the  attempted   separate   appeal   therefrom   must  be 
dismissed.    There  can  be  but  one  final  judgment  in  an  action,  and 
that  is  one  which  in  effect  ends  the  suit  in  the  court  in  which  it 
is  entered,  and  finally  determines  the  rights  of  the  parties  in  rela- 
tion to  the  matter  in  controversy."     See,  also.  Western  Union  Tele- 
graph Co.  V.  Locke,  107  Ind.  9.    Where  it  is  positively,  alleged  that 
a  party  defendant  has  an  interest  in  the  property  against  which  en- 
forcement of  a  street  assessment  is  sought  a  judgment  without  bring- 
ing such  party  before  the  court  is  invalid  accordingly,  in  Diggins  t. 
Keay,  supra,  the  court  said:  "The  action  was  brought  against  Joseph 
W.  Beay  and  Joseph  Reay,  who,  with  several  other  persons  named 
as  defendants,  were  alleged  to  have  been  at  the  time  the  assessment 
was  made,  and  still  continued  to  be  when  the  action  was  commenced, 
the  owners  in  fee  of  the  lot  of  land  assessed.    It  does  not  appear 
from  the   transcript   which  contains  the  judgment-roll,  that  Joseph 
Beay  was   ever  served  with  summons,   or  appeared  in  the  case  in. 
parson,  or  by  attorney.    Neither  does  it  appear  from  the  record  that 
any  disposition  of  the  case  was  made  as  to  Joseph  Beay.     The  judg- 
ment is  against  the  other  defendants.    Joseph  Beay's  name  is  not 
mentioned  in  it.    It  is  contended  on  behalf  of  the  appellants  that  the 
judgment  should  be  reversed,  because  the  case  has  not  been  disposed 
of  as  to  the  person  above  mentioned.    We  think  the  point  is  well 
taken.    Further,  it  is  held  in  Hancock  v.  Bowman,  49  Cal.  413,  which 
was  an  action  to  enforce  a  street  assessment,  that  the  statute  gives 
no  authority  for  a  decree  enforcing  the  lien,  in  the  absence  of  one 
ot  the  parties  in  interest.     The  statute  under  which  the  lien  herein 
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a  final  judgment.''  This  test  was  also  applied  where,  in  an  ac- 
tion to  restrain  foreclosure  of  a  chattel  mortgage,  one  inter- 
vened, asking  for  a  money  judgment  against  plaintiff,  and  that 
his  chattel  mortgage  be  declared  superior  to  defendant's  and  be 
foreclosed,  and  his  complaint  was  answered  by  defendant  and 
demurred  to  by  plaintiff.  It  was  held  that  defendant  could  not 
appeal  from  a  judgment  for  plaintiff  against  him,  no  disposi- 
tion of  the  intervention  having  been  made.®  And  it  is  imma- 
terial that  such  order  have  the  form  of  a  judgment.  This  was 
well  illustrated  in  the  case  of  Brdder  v.  Conklin.®  Upon  a 
trial  of  the  action  which  was  for  an  accounting,  the  judge,  after 
the  right  of  the  plaintiff  to  an  accounting  from  the  defendant, 
had  been  established  by  the  evidence,  filed  findings  of  fact  and 
conclusions  of  law,  in  which  he  found  "that  the  plaintiffs  here* 
in  are  entitled  to  judgment,'*  and  added  as  a  closing  direction 
"counsel  will  prepare  an  interlocutory  judgment  in  favor  of 
the  plaintiffs,  directing  a  reference  to  a  commissioner  to  be  ap« 
pointed  by  the  court  to  take  an  account  between  the  parties.* 
Upon  this,  and  before  further  proceedings,  the  judge  prepared, 
signed  and  delivered  to  the  clerk,  what  purported  to  be  a  formal 
judgment  in  the  case,  which  the  clerk  entered.  Before  further 
proceedings,  the  judge  expired,  and  the  defendant's  coun- 
sel moved  "to  strike  from  the  files,  and  to  strike  out 
and  cancel  and  set  aside"  the  aforesaid  judgment  upon 
the  grounds  that  the  trial  of  the  cause  had  not  been 
completed^  and  that,  at  the  time  the  said  document 
was  filed,  the  term  of  office  of  the  judge  had  ex- 
pired.   This  motion  was  granted  and  the  plaintiffs  appealed. 

is  aUeged  to  exist,  is  the  same  as  to  parties  as  that  contrued  in  Han> 
eoek  V.  BoWman.  Joseph  Beay  is  alleged  here  to  be  one  of  the  par- 
ties who  owned  the  land  on  which  the  assessment  was  levied,  and  in 
accordance  with  the  rule  as  declared  in  Hancock  v.  Bowman,  he 
efaonld  have  been  served  with  summons,  and  brought  before  the  court 
as  a  party." 

7  Thiessen  v.  Higrgg,  5  Idaho,  21,  46  Pac.  829. 

8  Fairfield  v.  Binnian,  13  Wash,  1,  42  Pac.  632.  Orders  permitting 
parties  to  intervene,  and  refusing  to  strike  out  an  answer  as  sham, 
are  not  final  orders,  and  therefore  are  not  appealable:  Jones  v.  New 
York  Life  Ins.  Co.,  11  Utah,  401,  40  Pac.  702. 

•  98  Cal.  360,  305,  33  Pac.  211. 
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In  affirming  the  order  granting  the  motion^  the  court  said: 
"Aside  from  the  fact  that  it  is  evident  from  the  findings  them- 
selveSy  that  it  was  not  the  opinion  of  the  judge  who  tried  the 
present  case^  that  the  trial  was  completed^  a  consideration  of 
the  character  of  the  action  will  show  that  the  clerk  was  neither 
authorized  to  enter  the  judgment  which  he  did  enter  here- 
in^ nor  to  enter  any  judgnlent  whatever  upon  the  findings  them* 
selves  at  the  time  they  were  filed,  or  any  time  thereafter.  The 
action  is  for  the  purpose  of  declaring  that  the  defendant  Conk- 
lin  had  been  guilty  of  certain  fraudulent  acts  in  the  matter  of 
an  insolvent's  estate,  and  of  declaring  that  he  held  certain  prop* 
erty  in  trust  for  the  benefit  of  the  plaintiffs,  and  for  an  account- 
ing of  the  moneys  that  had  been  received  by  him  under  such 
trust.  Although  the  court  found  that  the  plaintiffs  were  en- 
titled to  judgment,  there  still  remained  many  matters  to  be  ad- 
judicated by  it  before  there  could  be  a  final  determination  uf 
the  rights  of  the  parties.  It  was  necessary  to  determine  the 
principles  upon  which  the  accounting  should  be  had,  whether 
the  property  that  had  been  conveyed  to  Conklin  should  be  sold 
or  not,  and,  if  it  was  to  be  sold,  whether  the  sale  should  be  had 
before  the  accounting  was  taken,  as  well  as  the  manner  and  terms 
of  such  sale;  whether  the  same  should  be  absolute  when  made  by 
the  referee,  or  should  only  become  so  after  a  confirmation  by 
the  court;  whether  the  plaintiffs  should  have  a  direct  money 
judgment  against  Conklin  for  the  amount  of  their  claims,  or 
whether  their  recovery  should  be  limited  to  the  proceeds  of 
the  property  received  by  him ;  whether  those  claims  should  bear 
interest,  and,  if  so,  at  what  rate,  and  whether,  in  the  account- 
ing which  was  to  be  given  by  Conklin,  he  should  be  charged 
interest  upon  the  moneys  he  had  received;  whether  the  plain- 
tiff, John  Broder,  was  entitled  to  any  judgment  against  Conk- 
lin, or  was  estopped  therefrom.  These  and  many  other  subjects 
involved  in  the  action  demanded  judicial  determination,  and 
could  not  be  determined  by  the  clerk,  and  imtil  they  were  so  de- 
termined, the  ministerial  act  of  the  clerk  in  entering  the  judg- 
ment did  not  arise.** 

It  is  not  necessary,  however,  to  the  finality  of  a  judgment,  that 
it  dispose  of  all  the  rights  of  the  parties  pertaining  to  the  sub- 
ject matter  of  the  litigation.  It  is  final  if  it  dispose  of  such 
rights  and  interests  as  are  involved  in  the  action  or  proceeding 
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in  which  it  is  made^  aside  from  the  question  of  whether  the  same 
rights,  or  others  not  in  issue,  might  be,  or  are  even  then  being, 
Utigated  elsewhere.  Accordingly,  an  appeal  may  be  taken  from 
a  final  judgment  in  an  action  to  review  a  judgment  or  decree.^^^ 

Issues  are  often  raised  incidentally,  or  collaterally,  to  the 
main  action,  resulting  in  a  final  disposition  of  the  matter  at 
issue  without  reference  to  the  judgment.  Such  directions  cf 
courts  are  sometimes  designated  as  ^'orders,''  and  sometimes  as 
"judgments/*  They  are,  in  reality,  orders  under  the  California 
system  which  permits  of  but  one  judgment  in  the  same  action 
or  proceeding.**  Many  illustrations  of  such  orders  are  to  be 
found.    Thus  where,  in  an  action  by  a  judgment  creditor  against 

10  Keeper  ▼.  Foree,  86  Ind.  81. 

u  See  Fox  v.  Hale  etc.  Min.  Co.,  112  CaJ.  568,  571,  44  Pac.  1022; 
CaL  Code  Civ.  Proc,  §  1003,  defining  an  order;  post,  §  496.  And 
an  order  purporting  to  be  a  judgment  but  which  leaves  part  of  the 
inaes  undetermined  is  as  amenable  to  the  objection  that  it  is  not 
final  as  where  it  does  not  dispose  of  the  interest  of  a  party  in  the 
tabject  of  the  action.  In  the  case  above  cited  the  court  said:  ''The 
main  contention  of  appeUants,  and  the  only  point  we  find  it  neces- 
lary  to  notice,  is  that  the  judgment  as  entered  was  unauthorized  by 
law  or  the  directions  of  this  court;  that  there  can  be  but  one  final 
judgment  in  a  case,  and,  as  the  judgment  herein  finally  determines 
the  rights  of  the  parties  as  to  one  of  the  issues  only,  leaving  and  re- 
reserving  others  to  be  thereafter  tried,  it  is  premature  and  contrary 
to  the  course  of  law.  That  the  judgment  as  entered  is  final  in  form 
and  character  as  to  the  issue  involved  therein,  no  question  is  made. 
Nor  is  it  controverted  that  the  general  rule  in  this  state,  as  else- 
where^ is  that  there  can  be  .but  one  final  judgment  in  an  ordinary 
civil  action  or  proceeding."  After  distinguishing  the  case  from 
certain  exceptional  cases  the  court  proceeded  thus:  ''It  is,  however, 
eertain  that  the  cases,  if  there  are  any,  which  can  be  taken  out  of 
the  general  rule  above  stated,— that  but  one  judgment,  final  in  effect 
if  not  in  form,  can  be  entered — ^must  be  altogether  exceptional  and 
dependent  upon  some  special  considerations.  No  such  considerations 
have  been  brought  to  our  attention  in  this  caae,  nor  were  any  such 
referred  to  in  our  former  opinion.  In  construing  our  former  judg- 
ment, therefor,  the  fair  presumption  is  that  no  direction  to  enter  a 
final  judgment  on  some  of  the  issues,  in  advance  of  the  trial  on  the 
remaining  issues^  was  intended."  The  powers  of  courts  to  enter 
orders  in  equity  cases  each  finaUy  determining  some  of  the  rights 
of  the  parties^  should  not  be  overlooked:  See  Thompson  v.  White,  63 
Cal  505;  Watson  v.  Sutro,  77  CaL  609,  20  Pac  88;  Trustees  ▼• 
Oreenough^  105  TJ.  S.  527. 
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a  railroad  company  and  a  mortgagee  of  its  rolling  stock,  for  the 
appointment  of  a  receiver,  certain  laborers,  as  creditors  of  the 
company,  intervened,  and  claimed  to  be  entitled  to  preferoic^ 
to  which  snch  mortgagee  answered  by  setting  np  its  mortgage^ 
it  was  held  that  an  order  declaring  that  part  of  the  claims  held 
by  such  interveners  were  entitled  to  be  paid  before  the  body  of 
the  creditors,  and  directing  a  sale  of  the  roUing-fltock  to  pro- 
vide funds  for  snch  purpose,  was  a  final  order,  and  appeal- 
able.^*   And  it  was  held  that  an  order  fixing  a  trustee's  oom- 

12  Badebaugh  ▼.  Taeoma  eto.  B.  Co.,  8  Wash.  570*,  36  Pa&  460. 
THiere  relator's  motion  to  diflmiiw  a  vailroad's  petition  for  intervention 
was  denied  by  the  district  court,  and  exception  taken  by  him,  the 
question  of  the  right  of  the  railroad  to  intervene  caa  be  brought  to 
the  supreme  court  only  in  error,  and  not  by  questions  reserved  on 
relator's  subsequently  moving  for  judgment  on  the  pleadings,  though 
at  the  same  time  he  moves  to  strike  the  petition  in  intervention  and 
answer  of  the  intervener:  State  v.  Board  of  Commrs.  of  Sheridan 
Co.,  7  Wyo.  161,  51  Pac.  204.  But  where  a  creditor  of  an  insolvent 
corporation  files  a  petition,  praying  that  the  receiver  be  required 
to  treat  the  petitioner  as  a  creditor  of  the  corporation,  an  order  deny- 
ing the  petition  is  appealable  as  a  final  order  determining  the  rights 
of  the  parties:  Bockwell  v.  Portland  Sav.  Bank,  35  Or.  303,  57  Pac. 
903.  And  an  order  before  judgment  in  an  action  to  foreclose  a 
mortgage  of  the  property  of  a  street  railway  company,  making  the 
indebtedness  contracted  by  the  receiver  in  another  action  a  lien  para- 
mount and  prior  to  the  first  mortgage  and  aU  other  fiens  in  litiga- 
tion in  the  action,  and  directing  their  payment  out  of  the  proceeds 
of  the  sale,  is  reviewable  upon  appeal  from  the  judgment  of  fore- 
closure and  sale,  and  is  not  in  its  nature  a  final  judgment  nor  an  ^ 
pealable  order,  and  an  appeal  therefrom  must  be  dismissed:  IIlinoiB 
Trust  etc.  Bank  v.  Pacific  By.  Co.,  99  Cal.  407,  33  Pac  1132.  In 
BockweU  V.  Sav.  Bank,  supra,  the  court  said:  ''Becurring  now  to 
the  motion  to  dismiss  the  appeal,  we  are  impressed  that  the  order 
dismissing  the  petition  and  denying  the  prayer  for  listing  the  claim 
of  petitioner,  so  that  it  might  participate  in  the  dividends,  is^  in 
its  nature,  a  final  order,  as  it  effectually  and  finaUy  determines  its 
rights  to  participate  in  any  dividends  of  the  insolvent  bank,  whether 
declared  before  or  after  the  entry  of  the  order,  and  precludes  the 
possibility  of  proceeding  further  in  the  premises^  This  being  so, 
the  trust  company  ought  not  to  be  required  to  await  the  settlement 
of  the  receiversh^,  when  the  funda  have  all  been  distributed  before 
it  could  be  permitted  to  prosecute  the  appeal.^'  In  IlL  Tr.  &  Sav. 
Bank  v.  By.  Co.,  supra,  Chief  Justice  Beatty,  delivering  the  opinion, 
said:  "It  is  conceded  by  counsel  for  appellants  that,  unless  the  order 
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pensation^  made  in  a  suit  brought  by  him  to  determine  the  rights 
of  creditors^  was  appealable,  though  no  appeal  was  taken  from 
the  decision  in  the  main  case.**  So,  where  the  only  matter  be- 
fore the  court  is  that  of  the  accounting  of  a  receiver,  a  final 
order  confirming  and  approving  his  final  account  is  appeal* 
able.**  On  the  same  principle,  a  judgment  declaring  a  trust 
and  removing  the  trustee  ia  a  final  order,  from  which  an  appeal 
will  lie,  notwithstanding  that  it  directs  the  trustee  to  file  an  in- 
ventory and  an  account  of  all  property  received  by  him  as  trus-» 

appealed  from  is  in  effect  s  mol  judgment^  the  motion  to  diamisw 
mnst  prevail  upon  both  gronnds.  The  only  interlocutory  or  intei^* 
mediate  orders  from  which  a  separate  appeal  can  be  pSrosecuted  are 
those  enumerated  in  subdiTision  3  of  section  939  of  the  Code  of  Civil 
Procedure,  and  this  order  is  not  included  in  that  enumeration.  All 
other  intermediate  orders  involving  the  merits  or  necessarily  affect- 
hig  the  judgment  are  reviewable  only  on  appeal  from  the  judgment 

itself In  Boehat  v.  Gee,  91  CaL  355,  27  Pac.  670,  we  held  that 

there  could  be  no  separate  appeal  from  such  order  when  entered  be- 
fore final  judgment.  And  so  in  this  case  there  can  be  no  separate 
appeal  unless  the  order  in  question  is  essentially  different  from  the 
order  made  in  Boehat  t.  Qee.  It  is  true  that  this  order  is  unusualy 
and  in  some  respects  peculiar,  but  as  it  affects,  Alvord  and  Brown, 
it  is  in  nowise  different  from  an  ordinary  settlement  of  a  receiver's 
account.  Tfie  fact  that  it  allows  certain  claims  against  the  receives 
in  advance  of  payment  instead  of  approving  them  after  payment— 
the  more  usual  course— can  make  no  difference.    The  merits  of  such 

< 

flaims  can  be  reviewed  on  appeal  from  the  judgment,  and  if  their 
allowance  is  disproved  the  effect  will  be  the  same  as  if  they  had 
been  first  paid  and  afterward  approved,  in  the  settlement  of  the 
receiver's  account.'^ 
18  Anderson  v.  Matthews,  8  Wyo.  307,  57  Pac.  159, 
14  Chandler  v.  Cushing-Young  Shingle  Co.,  13  Wash.  89,  42  Pac. 
548.  A  receiver  may  a^^eal  from  an  order  of  the  court  directing 
him  to  pay  over  money  in  his  hands  into  the  court,  when  such  order 
erroneously  fixes  the  amount  of  the  property  in  his  hands,  and  directs 
him  to  torn  over  more  than  he  has  in  his  custody:  Merriam  v.  Yie- 
tory  Min.  Co.,  37  Or.  321, 56  Pac.  75, 58  Pac.  37, 60  Pac.  997.  Compare 
Boehat  V.  Gee,  91  Cal.  355,  27  Pac.  670,  holding  that  an  order  of 
trial  court  approving  account  of  receiver  appointed  in  an  action  for 
the  dissolution  of  a  copartnership,  and  for  an  accounting  which  was 
made  before  final  judgment  therein  and  which  shows  on  its  face 
that  the  account  was  not  final,  and  that  the  receiver  is  to  continue 
is  possession  of  the  assets  of  the  firm,  and  to  act  on  its  behalf  under 
orders  of  the  court,  is  not  appealable. 
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tee.**  And  a  decree  allowing  compensation  to  a  master  and 
his  attorney,  and,  in  default  of  payment  being  made,  ordering 
the  sale  of  property,  thereby  creating  a  fund  out  of  which  thej 
are  to  be  paid,  is  a  final  judgment  or  decision,  from  which  an 
appeal  lies.** 

An  order  appointing  a  receiver  is  a  final  judgment  within 
the  meaning  of  the  Utah  constitution,*^  and  is  therefore  ap- 
is Bryant  t.  Davis,  22  Mont.  534,  57  Pac.  143.  In  this  ease  the 
court,  per  Justice  Hunt,  said:  "Bespondent  finally  says  that  the  judg- 
ment is  not  a  final  judgment  from  which  an  appeal  lies  under  sec- 
tion 1722  of  the  Code  of  Civil  Procedure.  This  argument  rests  upon 
the  fact  that  the  court  in  its  judgment,  after  declaring  Davia^  a 
trustee  and  ordering  him  removed,  and  that  he  be  devested  of  tiUe 
to  the  property  held  by  him  as  a  trustee,  ordered  him  to  file  an  in- 
ventory of  property  and  statement  of  all  money  received  by  him  as 
trustee  under  the  sale  made  by  him.  But  in  adjudging  Davis  to  be 
a  trustee  under  the  agreement  alleged  in  the  complaint,  and  in  som- 
marily  removing  him  from  the  position  of  trust,  and  devesting  him 
of  title  to  the  trust  property,  the  court  did  finally  determine  the 
rights  of  the  parties,  leaving  nothing  at  all  for  Davis  to  do,  except 
within  ten  days  to  'make  a  full,  true  and  perfect  inventory,  under 
oath,  of  all  property  of  every  name  and  nature  acquired  by  him  at 
the  execution  sale  aforesaid,  together  with  a  statement  of  any  and 
all  moneys  that  came  into  his  hands  under,  by,  or  through  the  sale 
aforesaid,  ....  and  file  the  same  ....  with  the  clerk  of  this  court,' 
and  turn  over  all  property  and  money  held  by  him  as  trustee  to 
Emmett  Callahan,  who  was  appointed  Davis'  successor  in  the.  same 
decree  of  the  court.  This  branch  of  the  case  13  disposed  of  by  the 
decision  in  Arnold  v.  Sinclair,  11  Mont.  556,  28  Am.  St.  Bepi.  489,  29 
Pac.  340,  where  it  was  determined  that,  if  after  a  decree  in  equity 
had  been  entered  no  further  questions  could  come  before  the  court 
except  such  as  are  necessary  for  carrying  the  decree  into  effect,  it 
is  final,  within  the  meaning  of  the  code:  Code  Civ.  Proc,  §S  1000, 
1722.  Without  fully  approving  of  that  doctrine,  which  has  been 
distinctly  repudiated  by  the  United  States  supreme  court  in  Latta 
V.  Kilbourn,  150  U.  S.  524,  14  Sup.  Ct.  Bep.  201,  decided  since  Arnold 
V.  Sinclair,  we  yet  recognize  that  it  has  the  support  of  many  cases, 
and  hold  that  in  this  instance  it  ought  not  to  be  departed  from." 

16  Nether  v.  Crawrord  (N.  Mex.),  65  Pac.  156.  See  Curtis  v. 
Bichards,  4  Idaho,  434,  40  Pac  57,  that  holding  that  a  motion  to 
change  attorneys  in  a  pending  suit  is  a  special  proceeding,  from  a 
judgment  in  which  an  appeal  lies. 

17  Ogden  City  v.  Bear  Lake  &  Biver  Waterworks  etc  Co.,  16 
Utah,  440,  52  Pac.  697. 
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pealable.*®  In  California,  it  is  one  of  the  appealable  orders 
designated  in  the  code/®  and  an  order  requiring  payment  of  re- 
ceiver's compensation  and  other  expenses  out  of  funds  in  re- 
ceiver's hands  is  a  final  order,  from  which  an  appeal  lies.^ 

18  See  Cal.  Code  Civ.  Proc,  §  963,  subd.  2.    See  post,  §S  496-510, 
as  to  appealable  orders  generally. 

10  CaL  Code  Civ.  Proc,  §  963. 

20  Ogden  City  v.  Bear  Lake  &  Biver  Waterworks  etc.   Co.,  18 
Utah,  279,  55  Pae.  385.    An  order  fixing  the  compensation  of  a  re- 
ceiver, and  taxing  it  as  costs  in  the  action  as  against  all  the  parties, 
and  directing  him  to  apply  toward  its  payment  the  balance  of  fund 
remaining  in  his  hands  as  such  receiver,  is,  in  legal  effect,  a  final 
judgment  upon  a  collateral  matter  arising  out  of  the  action,  and  is 
appealable  by  any  party  interested  in  the  fund:  Grant  v.  Los  Ange- 
les etc.  By.  Co.,  116  Cal.  71,  47  Pac.  872.    An  order  settling  the  ac- 
counts of  a  receiver,  and  directing  the  payment  of  his  compensation 
by  one  of  the  parties,  although  made  before  there  has  been  a  final 
,indgment  in  the  action  in  which  he  was  appointed,  is  a  final  deter- 
mination of  the  rights  of  the  parties  to  the  matter  then  before  the 
court,  and  an  sLppeal  therefrom,  as  from  a  final  judgment,  may  be 
taken  within  six  months  after  its  entry:  City   of  Los   Angeles  v. 
Los  Angeles  City  Water  Co.,  134  Cal.  121,  66  Pac.  198.    In  Grant  v. 
Los  Angeles  etc.  By.  Co.,  supra,  the  court  said:  ''As  to  the  order 
fixing   the  receivers'   compensation,  while   not   nominally   one  from 
which  the  statute  authorizes  a  direct  appeal,  and  while  it  sufficiently 
appears  that  it  is  not  a  special  order  made  after  final  judgment  it 
is  nevertheless  an  adjudication  from  which  an  appeal  wUl  lie.    The 
order  not  only  fixes  the  compensation  of  the  receiver,  but  taxes  such 
compensation  as  costs  in  the  action,  as  against  all  the  parties,  and 
directs  and  authories  the  receiver  to  apply  toward  its  payment  the 
balance  of  a  fund  remaining  in  his  hands  as  such  receiver.    Such  an 
order,  however,  it  may  be  designated,  is,  in  legal  effect,  'a  final 
judgment  upon  a  collateral  matter  arising  out  of  the  action,'  and  is 
'appealable  by  any  party  interested  in  the  fund':  Grant  v.  Superior 
Court,  106  Cal.  324,  39  Pac.  604,  and  cases  there  cited.     The  appellant 
has  such  an  interest."    In  the  last  case  cited  above,  the  question 
was  discussed  upon  a  motion  to  dismiss  the  appeal,  the  court  saying: 
''The  right  to  have  this  motion  granted  depends  upon  the  character 
of  the  order— Whether  it  is  of  such  a  nature  as  requires  an  appeal 
therefrom  to  be  taken  within  sixty  days  after  it  was  filed  or  en- 
tered in  the  minutes  of  the  court,  or  whether  it  is  a  final  judgment, 
from  which  an  appeal  may  be  taken  within  six  months   after   its 
entry.     The  orders  of  the  superior  court  from  which  an  appeal  may 
be  taken  to  this  court  are  designated  in  subdivision  2,   of  section 
963  of  the  Code  of  Civil  Procedure,  and  the  time  within  which  the 
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An  appeal  will  also  lie^  as  from  a  final  judgment  in  a  spedal 
proceeding,  under  the  constitutional  and  statutory  provisiouB 
of  Idaho,  where  the  district  court  has  confirmed  a  receiver's 

right  of  appeal  from  these  orders  may  be  exercised  is  given  in  sec- 
tion 939  of  the  Code  of  Civil  Procedure.  Certain  orders  in  matters 
of  probate  of  which  this  court  has  appellate  jurisdiction  are  also 
enumerated  in  subdivision  3,  section  939,  and  the  time  for  an  ap- 
peal therefrom  is  given  in  section  1715  of  the  Code  of  Civil  Proce- 
dure. The  order  from  which  the  present  appeal  is  taken  is  not  one 
of  the  orders  before  judgment  mentioned  in  subdivision  2,  of  section 
963  of  the  Code  of  Civil  Procedure,  nor  is  it  a  special  order  made 
after  judgment,  since,  at  the  time  it  waa  made,  no  judgment  had 
been  rendered  in  the  action;  nor  is  it  one  of  the  interlocutory  orders 
or  decrees  therein  named.  The  right  to  appeal  therefrom  does  not 
rest  upon  any  provision  in  this  subdivision  of  the  section.  That  any 
party  aggrieved  by  such  order  may  appeal  to  this  court  therefrom  is^ 
however,  well  settled:  Estate  of  Welch,  106  CaL  427,  39  Pae.  805» 
In  Grant  ▼.  Superior  Court,  106  CaL  324,  39  Pae.  604,  this  court  re- 
fused to  prohibit  the  superior  court  from  making  an  order  fixing 
the  compensation  of  a  receiver,  giving  as  a  reason  therefor  that  if 
the  court  should  order  it  to  be  paid  out  of  the  fund  in  the  receiver's 
hands,  'such  order,  under  whatever  name  it  might  be  designated, 
would  be  a  final  judgment  upon  a  collateral  matter  arising  out  of 
the  action,  and  would  be  appealable  by  any  party  interested  in  the 
fund,'  and  that  as  an  appeal  could  be  taken  from  such  order,  a  writ 
of  prohibition  would  not  lie.  This  was  a  clear  declaration  that  the 
order  was  appealable^  although  the  time  within  which  the  appeal  may 
be  taken  was  not  then  before  the  court.  In  Hovey  v.  HcDonald, 
109  U.  S.  ISO,  3  Sup.  Ct.  Bepw  136,  an  appeal  had  been  taken  from 
a  decree  confirming  the  account  of  a  receiver,  and  in  diseuasing  the 
right  to  appeal  therefrom  that  court  said  that  the  proceedings  in 
reference  to  the  account  were  'a  side  issue  in  the  ease^  in  which 
the  complainants  on  the  one  side  and  the  receiver  on  the  other  were 
the  real  and  interested  parties.  The  decree  confirming  the  auditor's 
report  was,  as  to  this  matter,  a  final  decree  against  the  complain- 
ants, and  in  favor  of  the  receiver.  The  receiver,  though  not  a  party 
in  the  principle  suity  was  an  officer  of  the  court,  appointed  in  the 
suit,  and  was  a  principle  party  to  the  particular  question  raised  by 
the  proceedings  referred  to' — and  refused  to  dismiss  the  appeal.'* 
The  court  distinguished  the  case  before  it  from  other  cases  noticed 
in  a  preceding  note,  in  the  following  language:  ''The  question  here 
presented  differs  from  that  presented  in  Bochat  v«  Gee,  91  CaL  355, 
27  Pae.  670;  and  in  Illinois  Trust  etc.  Bank  v.  Pacifie  By.  Co.,  99 
Cal.  407,  33  Pae.  1132,  in  that  the  orders  appealed  from  in  those 
cases  were  for  the  settlement  of  a  receiver's  account,  which  had 
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sale.**^  Substitution  of  attorneys  was  held  in  Utali  to  consti- 
tute a  ^adgment  from  which  an  appeal  could  be  taken.^ 

In  California,  an  application  for  alimony,  though  not  a  sep- 
arate suity  is  a  proceeding  for  separate  judgment,  independent 
of  the  final  judgment  in  the  case,  and  is  appealable.  In  order 
to  due  process  of  law  in  obtaining  the  separate  judgment  for 
alimony,  there  must  be  a  hearing  or  an  opportunity  to  be 
heard,**    But  it  is  held  otherwise  in  Utah.** 

In  all  such  cases,  the  matter  so  arising  ia  not  within  the 
express  issues,  but  is  within  their  general  scope. 

been  passed  by  the  court  while  he  was  in  the  ezercise  of  his  office, 
and  did  not  finaUj  determine  the  rights  of  the  appeUants  therefrom. 
The  order  appealed  from  in  Illinois  Trust  etc.  Bank  ▼.  Pacific  By. 
Co.,  99  CaL  407,  33  Pac  1132,  merely  declared  the  priority  of  a  lien 
to  the  one  held  by  the  appeUants,  and  it  was  held  that  as  this  ml- 
ing  could  be  reviewed  on  an  appeal  from  the  final  decree,  the  ap- 
pellants were  not  aggrieved  thereby.  In  neither  of  the  cases  did 
the  order  appealed  from  direct  the  payment  of  any  money  or  the 
performance  of  any  act  by  or  against  the  appeUant,  and,  as  was  said 
in  Grant  v.  Superior  Court,  106  Gal.  324,  39  Pae.  604,  <it  lacked  one 
UMBiitial  element  of  a  final  judgment.''  In  Trustees  v.  Greenough, 
105  U.  8.  527,  it  was  held  that  although  that  court  could  entertain 
an  appeal  only  from  a  final  decree,  yet  a  decree  for  the  payment  to 
tbe  complainant,  out  of  the  trust  fund  under  the  control  of  the  court, 
of  the  costs  and  expenses  incurred  by  him  for  the  benefit  of  the  fund, 
was  so  far  independent  of  the  suit  itself  as  to  make  the  order  sub- 
stantiaDy  a  final  decree  for  the  purpose  of  an  appeal,  although  there 
bad  been  no  final  decree  in  the  suit;  saying  of  the  orders:  ''They 
are  certainly  a  final  determination  of  the  particular  matter  arising 
upon  the  eomplainants'  petition  for  allowances,  and  direct  the  pay- 
ment of  money  out  of  the  fund  in  the  hands  of  the  receiver.  Al- 
tbongh  incidental  to  the  cause,  the  inquiry  was  a  collateral  one,  hav- 
ing a  distinct  and  independent  character,  and  received  a  final  de- 
cision.^' 

ti  First  Nat.  Bank  v.  C.  Bunting  ft  Co.  (Idaho),  63  Pac.  694. 

22  Sandberg  v.  Victor  Gold  etc.  Min.  Co.,  18  Utah,  66,  55  Pac.  74. 

23  Baker  v.  Baker,  136  Cal.  302,  68  Pac.  971.  In  this  case  the 
court  said:  ''The  application  for  alimony,  though  it  cannot  be  con- 
aidered  aa  a  separate  suit,  is  a  proceeding  for  separate  judgment, 
which,  when  granted,  has  nothing  to  do  with  the  final  judgment  in 
the  ease,  and  will  not  be  affected  by  it.  It  is  a  final  judgment  from 
which  an  appeal  may  be  taken:  Sharon  v.  Sharon,  75  CaL  1,  16  Pac. 
345;  Hite  v.  Kite,  124  CaL  389,"  71  Am.  St.  Bep.  82,  57  Pac.  227. 

24  In  re  Kelsey,  12  Utah,  393,  43  Pac.  106. 
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A  general  test  for  the  determinatioii  of  the  question  whether 
a  judgment  has  been  rendered  or  only  an  interlocutory  order 
made  in  actions  where  a  judgment  for  money  is  sought  may  be 
found  by  asking  whether  what  is  done  settles  the  amount  of  re- 
covery.**  On  the  other  hand,  it  was  held  in  an  action  for  aa 
injunction  and  for  damages^  that  a  judgment  for  defendant  af- 

Va  Bee   Hunter  v.   Hunter,   100   HL   510;   Burlington   etc    Co.  ▼. 
SimmonB,  123  U.  S.  52,  8  Sup.  Ct.  Bep.  58.    Not  final  order  vacating 
judgment  and  allowing  parties  to  defend*  MeCulloch  ▼.  Dodge,  8 
Kan.  476;  In  re  Studdart,  SO  Minn.  553,  16  N.  W.  452;  Owen  v.  Qoiag, 
7  Colo.  85,  1  Pac.  229.    Order  that  bill  be  taken  pro  confesso:  Bub* 
sell  V.  Lathrop,  122  Mam.  300;  Order  disposing  of  caae  as  to  same 
only  of  issues  and  parties:  Lilienteme  v.  Lewis  (Tez.),  12  8.  W.  750. 
The  powers  of  courts  herein  and  the  proper  construction  of  the  rele^ 
vant  code  provisions  were  explained  bj  Justice  Boss  in  Thompson 
V.  White,  63  Cal.  505,  as  follows:  ''In  this  there  was  error.    It  is 
not   necessary  to   consider  whether  under  the  former   constitution, 
which   gives  to  the   district   courts  existing  under  its  jurisdiction, 
and  under  the  present  constitution,  which  gives  to  the  superior  courts 
existing  under  its  jurisdiction,  'of  cases  in  equity,'  it  lay  in  the 
power  of  the  legislature  to  deprive  such  courts  of  so  essential  a 
means  for  the  proper  distribution  of  cases  in  equity  as  the  interlock 
utory  decree;  for  it  is  a  mistake  to  say  the  legislature  has  attempted 
to  do  any  thing  of  the  kind.    On  the  contrary,  by  section  187  of 
the  Code  of  Civil  Procedure,  it  is  expressly  declared  that  'when  jur- 
isdiction is^  by  the  constitution  or  this  code,  or  by  any  other  statute, 
conferred  on  a  court  or  judicial  officer,  all  the  means  necessary  to 
carry  it  into  effect  are  also  given,  and  in  the  exercise  of  this  jur- 
isdiction, if  the  course  of  proceedings  be  not  specifically  pointed 
out  by  this  code  or  the  statute,  any  suitable  process  or  mode  of  pro- 
ceeding may  be  adopted  which  may  appear  most  conformable  to  the 
spirit  of  this  code>*  the  object  of  which  is  declared  by  a  preceding 
section  to  be  the  promotion  of  justice.    We  see  nothing  in  conflict 
with  this  in  the  fact  that  section  577  of  the  same  code  defines  a 
judgment  to  be  'the  final  determination  of  the  rights  of  the  parties 
in  an  action  or  proceeding,'  and  that,  by  section  1003,  it  is  declared 
that,  '  every  direction  of  a  court  or  judge  made  or  entered  in  writing, 
and  not  included  in  a  judgment,  is  denominated  an  order.'    There 
is  no  magic  in  a  name.    An  interlocutory  decision  of  a  court  of 
equity,  in  an  equity  case,  is  as  efficacious  when  called  an  order  as 
when   called  a  judgment  or   decree.    Whether   it  be  called   an  in- 
terlocutory decree  or  a  decretal  order,  or  simply  an  order,  it  is  in 
substance  the  same.     Sections  577  and  1003  of  our  code  were  taken 
substantially    from    the    New  York    Code    of    Procedure,  and    the 
codifiers  of  that  state  thus  explained  their  purpose  in  employing  the 
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ter  a  hearing  on  the  injunction  was  a  final  judgment^  from 
which  an  appeal  would  lie  becauBe  it  disposed  of  the  entire  case 
as  to  plaintiff^  his  claim  for  damages  resting  on  the  tort  he 
was  seeking  to  enjoin.** 

Prom  the  foregoing  decisions,  it  will  be  seen  that  the  statu- 
tory proyisions  and  views  of  courts  are  divergent,  and  that  it 
is  necessary  to  study  the  statutes  and  decisions  of  each  particu« 

phraseology  they  did:  'To  avoid  the  confnsion  incident  to  the  nse 
of  the  word  'judgment.'    In  two  senses^  one  as  interlocutory  and  the 
other  as  final,  we  have  thought  it  better  to  use  it  only  in  the  latter 
sense,  and  to  designate  all  other  written  directions  of  a  court  or 
judge  as  orders':  Beport  of  Commissioners  to  Legislature,  February, 
1S4S,  182.    But,  in  the  purpose  thus  expressed,  no  intent  is  perceived 
to  abolish  the  power  of  a  court  of  equity  to  pronounce,  what  in  equity 
practice  was  called,  an  interlocutory  decree  or  decretal  order,  but 
only  a  provision  to  the  effect  that  that  which  finally  determined 
the  rights  of  the  parties  should  be  called  a  judgment,  and  that  every 
other  direction  of  a  court  or  judge  made  or  entered  in  writing,  should 
be  denominated  an  order.    In  New  York  the  legislature  has  returned 
to  the  phrase  'interlocutory  judgment'  in  place  of  'order,'  therefore 
used  in  the  code  (Bliss'  Annotated  Code,  i  1200);  but  even  while 
the  designation  was  different,  we  think  the  substance  of  the  thing 
was  aU  the  time  the  same^    And  so  here.    We  find  in  section  677 
and  1003,  no  prohibition  of  such  intermediate  determinations  by  the 
eonrt  as  the  exigencies  of  the  case  may  demand,  and  no  conflict  be- 
tween them  and  section  187,  which  as  has  been  seen,  in  terms  pro- 
vided that,  in  the  exercise  of  the  jurisdiction  conferred  by  the  con- 
stitution or  any  statute  or  any  court  or  judicial  officer,  if  the  course 
of  procedure  be  not  specificaUy  pointed  out  by  the  code  or  statute, 
any  suitable  process  or  mode  of  proceeding  may  be  adopted  which 
may  appear  most  conformable  to  the  promotion  of  justice.    Besides, 
the  Code  of  Procedure  makes  express  recognition  of  the  interlocutory 
order  or  decision— section  647  providing,  among  other  things,  that 
'an  interlocutory  order  or  decision,  finally  determining  the  rights  of 
the  parties,  or  some  of  them,'  shall  be  deemed  to  have  been  excepted 
to.    And  in  the  reports  of  the  state  are  to  be  found  numerous  cases 
recognizing  the  power  of  the  court  to  make  such  interlocutory  deter- 
minations.   A  very  late  case  is  that  of  Hinds  v.  Gage,  66  Cal.  486. 
Bee,  also,  Harris  v.  San  Francisco  Sugar  Bef.  Co.,  41  Cal.  393;  Packard 
V.  Bird,  40  Cal.  380;  Jones  v.  Clark,  42  Cal.  180;  McFadden  v.  Mo- 
Fadden,  44  CaL  306;  Gray  v.  Palmer,  9  Cal.  636." 

S6  North  Point  Consol.  Irr.  Co.  v.  Utah  etc  Canal  Co.,  23  Utah, 
199,  63  Pac  812. 
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lar  Btate,  in  order  to  ascertain  what  orders  are  final  and  whst 
interlocutory  orders  are  appealable. 

Of  course,  an  interlocutory  order  may  be  finally  embodied 
in  the  decree,  and  thus  become  an  essential  part  of  it,  but,  un- 
less this  is  done,  it  constitutes  no  part  of  it,  so  as  to  warrant 
an  appeal,  unless  expressly  made  appealable  by  statute.^ 
Accordingly,  it  was  held  that  an  order  in  a  foreclosure  suit  un- 
der a  trust  deed  decreeing  that  said  deed  shall  take  priority 
over  certain  mechanfcs'  liens  was  interlocutory,  and  not  appeal- 
able.' 


Until  embodied  in  the  fllnal  decree,  an  order  has  no  element 
of  finality,  inasmuch  as  the  court  may  change  its  orders,  not- 
withstanding that  it  may  have  clearly  manifested  an  invitation 
to  adhere  to  them  and  make  them  the  basis  of  a  final  judgment 
or  decree.  Accordingly,  a  denial  of  a  motion  for  final  judg- 
ment on  a  special  verdict,  or  on  the  answers  of  a  jury  to  specid 
interrogatories  was  held  not  to  be  a  final  judgment.*®  So,  an 
order  sustaining  a  demurrer  to  the  complaint,  reciting  that 
plaintiff  declined  to  ainend  and  directing  judgment  for  co^ss 
for  defendant,  was  held  not  final  so  as  to  authorize  an  appeal.*® 
But  the  authorities  herein  are  not  uniform,  being  governed  to 
come  extent  by  the  peculiarities  of  statutes  of  the  respective 
states.  It  was  held,  in  an  Oregon  case,  where  a  bill  of  discov- 
ery was  filed  for  the  sole  purpose  of  obtaining  defendant's  an- 
swers to  several  interrogatories  in  aid  of  a  contemplated  ac- 
tion at  law,  that  an  order  overruling  a  demurrer  to  the  bill  was 

a 

27  See  Farmers'  Loan  etc.  Co.  v.  Canada  etc.  B.  B.  Co.,  127  Ind. 
250,  26  N.  E.  784.  But  where  the  fixing  of  attorneys'  fees  is  re- 
served in  the  interlocutory  decree  for  future  consideration,  and  is 
passed  upon  at  the  time  of  confirming  the  sale,  such  order  maj  be 
treated  as  a  final  judgment  as  to  the  attorneys'  fees:  Holt  v.  Holt, 
131  Cal.  610,  63  Pac.  912. 

2B  Bucher  v.  Thompson^  7  N.  Mex.  599,  38  Pac  250. 

29  Murray  v.  Bcribner,  70  Wis.  228,  35  N.  W.  311. 

ao  Butte  etc  Min.  Co.  v.  Montana  etc  Co.  (Mont.),  69  Pac  714. 
An  order  overruling  a  demurrer  is  a  part  of  the  judgment-roll,  under 
Compiled  Laws  of  1888,  section  3413,  subdivision  2,  and  may  be  re- 
viewed on  an  appeal  from  the  judgment:  Thomas  v.  Glandinning, 
13  Utah,  47,  44  Pac  652. 
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a  final  order  determining  the  rights  of  the  parties.^^  The  aa«i 
thorities  all  agree,  however,  that  an  appeal  lies  from  the  judg- 
ment entered  on  a  demurrer  upon  which  a  party  elects  to 
stand." 

As  a  rule,  an  order  granting  a  nonsuit  is  not  appealable^  the 
proper  practice  being  to  await  the  entry  of  judgment  before  ap- 
pealing.^^ And  in  the  state  of  Washington  it  was  held  that  a 
judgment  of  nonsuit  and  an  order  setting  the  same  aside  should 
not  be  deemed  so  far  determinative  of  the  rights  of  the  parties 
as  to  warrant  appeals  therefrom.^^  It  depends  somewhat 
upon  the  form  of  the  order.  And  it  was  held  that  an  order 
granting  a  motion  for  a  nonsuit  at  the  close  of  plaintiffs  tes- 

31  State  y.  Security  Savings  etc  Co.,  28  Or.  410,  43  Pac.  162. 

a^  See  Willis  V.Marks,  29  Or.  493, 45  Pac  293.  In  this  case  Justiee 
Wolverton  delivering  the  opinion  said:  "A  demurrer  is  an  answer, 
ia  80  far  as  it  questions  the  law  of  the  case  upon  the  facts  stated. 
An  answer  challenges  the  facts  themselves^  and,  within  the  purview 
of  the  statute,  the  demurrer  is  as  eftective  in  giving  the  right  of 
appeal  as  an  answer.  So  that  the  judgment  of  the  county  court  was 
one  from  which  an  appeal  was  taken."  See,  also,  Keams  t.  Fol- 
lansby,  15  Or.  596,  16  Pac.  478,  where  Justice  Strahan,  delivering  the 
opinion,  said:  ''It  is  the  constant  practice,  and  has  been  since  the 
adoption  of  the  code,  to  appeal  to  this  court  from  the  ruling  of  the 
lower  court  on  a  demurrer.  And  it  has  never  been  suggested  here 
that  such  a  judgment  was  given  for  want  of  an  answer." 

ss  See  Converse  ▼.  Scott,  137  Cal.  239,  70  Pac.  13;  Gerlach  ▼. 
Turner,  89  Cal.  446,  26  Pac  870;  Havens  v.  Stewart  (Idaho),  62  Pac 
682,  holding  that  an  order  striking  plaintiff's  complaint  from  the 
iUee  is  not  such  a  final  disposition  of  the  case  as  to  be  appealable; 
but  that  it  was  the  duty  of  the  court  to  order  a  formal  judgment 
dismiasing  the  action,  so  plaintiff  might  avail  himself  of  his  right 
to  appeal  In  the  first  ease  above,  the  court  said:  ''Of  course,  there 
is  nothing  in  respondent's  contention  that  the  action  of  the  court 
in  granting  the  motion  for  a  nonsuit  cannot  be  reviewed  on  an  ap- 
peal from  an  order  denying  a  new  trial.  Granting  the  motion  for  a 
nonsuit  was  an  error  of  law  occurring  at  the  trial,  and  was  excepted 
to  and  specified  as  such,  as  appears  by  appellant's  bill  of  excep- 
tions used  on  the  motion  for  a  new  trial:  Toulouse  v.  Pare,  103  CaL 
251,  37  Pac  146.  Besides^  we  also  have  before  us  an  appeal  from 
the  judgment  based  on  the  order  of  nonsuit:  Code  Civ.  Proc,  i  956." 

84  See  Hart  (J.  F.)  Lumber  Co.  v.  Bucker,  17  Wash.  600,  50  Pac. 
484.  But  see  Lawrence  v.  Mead,  6  S.  Dak.  528,  6  N.  W.  131,  holding 
that  appeal  lies  from  order  dismissing  a  complaint  with  costs.  In 
New  Trial,  VoL  I1--64 
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timony,  *'upon  due  consideration  thereof/*  whereby  "the  cause 
is  ordered  dismissed  and  the  jury  herein  duly  discharged/'  was 
appealable.**  And  an  order  as  entered  in  the  judgment-book 
by  which  it  was  "ordered  and  adjudged  that  the  plaintiffs  ac* 
tion  be  and  the  same  is  hereby,  dismissed,  and  that  plaintiff  be, 
and  she  is  hereby,  barred  from  all  equity  of  redemption  or  other 
right  to  the  property,  set  forth  and  described,'*  in  a  certain  con- 
ditional judgment  previously  entered  in  the  same  action,  was 
appealable.*® 

Lumber  Co.  ▼.  Bucker,  mpra,  the  court  said:  ''Plaintiff  moves  to 
dismiss  the  appeal  on  the  ground  that  it  is  not  authorized  by  stat- 
ute. The  defendant  insists  that  it  is  an  appeal  from  an  order  grant- 
ing a  new  trial;  plaintiff,  that  the  order  merely  vacated  a  judgment 
of  nonsuit  or  diflmissal  obtained  against  plaintiff  through  mistake,  in- 
advertence, surprise  and  excusable  neglect.  Is  the  order  one  grant- 
ing a  new  trial f  Was  there  a  trial  f  *A  trial  is  the  judicial  ex- 
amination of  the  issues  between  the  parties,  whether  they  are  is- 
sues of  law  or  of  fact':  Laws  1893,  p.  416;  2  Hill's  Code,  S  334. 
'An  issue  of  law  arises  upon  a  demurrer  to  the  complaint,  answer  or 
reply,  or  to  some  part  thereof.'  'An  issue  of  fact  arises  on  a  mater- 
ial allegation  in  the  complaint  controverted  by  the  answer,  or  upon 
new  matter  ar  a  setoff  controverted  by  the  answer,  or  upon  new 
matter  in  the  reply.'  An  issue  of  neither  law  nor  fact  was  heard  in 
the  superior  court  when  the  order  or  judgment  of  dismissal  was  made, 
and  while  the  court  directed  the  jury  to  return  a  verdict  for  the  de- 
fendant, it  is  evident  that  there  was  no  issue  which  could  be  sub- 
mitted to  the  jury.  Section  409  of  2  Hill's  Code,  subdivision  3,  au- 
thorizes the  court  to  dismiss  the  action  when  the  plaintiff  fails  to 
appear  on  trial  and  the  defendant  asks  for  a  dismissal.  The  superior 
court  did  nothing  more  in  the  case  than  enter  a  judgment  of  non- 
suit or  dismissal.  Such  judgment  was  not  a  bar  to  another  action 
for  the  same  cause.  The  direction  to  the  jury  to  ret  m  a  verdict  for 
the  defendant  was  of  no  further  effect  than  the  action  of  the  court. 
The  subsequent  setting  aside  of  the  judgment  was  not  the  granting 
of  a  new  trial,  because  a  new  trial  is  defined  in  section  399  of  2 
Hill's  Code  as  re-ezamination  of  an  issue  in  the  same  court  after 
a  trial  and  decision  by  a  jury,  court  or  referee.'  We  do  not  think 
an  appeal  lies  from  the  order  before  us,  and  the  appeal  is  dismissed." 

80  De  Graf  v.  Seattle  etc.  Nav.  Co.,  10  Wash.  468,  38  Pac.  1006; 
See,  also,  Van  Home  v.  Watrous,  10  Wash.  525,  39  Pac  136;  Holter 
Lumber  Co.  v.  Fireman's  Fund  Ins.  Co.,  18  Mont.  282,  45  Pac  207. 
These  cases  are  in  conflict  with  later  cases  in  both  the  states,  cited 
in  preceding  notes. 

36  Byrne  v,  Hudson,  127  Cal.  254,  59  Pac.  597.  This  was  treated 
as  a  final  judgment  of  nonsuit,  as  aj^pears  from  the  following  con- 
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It  is  scarcely  necessary  to  say  that  the  qnestlon  of  appeal- 
ability is  not  in  any  degree  affected  by  the  character  or  pur- 
pose of  the  litigation.  For  instance^  a  judgment  of  a  district 
court  refusing  a  writ  of  review  against  a  justice's  court  is  ap« 
pealable.*^ 

The  term  ''final  judgment"  as  used  in  the  first  subdivision  of 
section  963  of  the  California  Code  of  Civil  Procedure  means 
only  those  judgments  known  at  common  law  aa  final  judgment^^ 
which  put  an  end  to  an  action  or  special  proceeding^  and  does 
not  apply  to  the  statutory  determinations  termed  "orders  or 
judgments''  defined  in  the  third  subdivision  of  such  section^ 
which  includes  all  appealable  judgments  and  orders  made  in 
probate  procaedings.®® 

rinding  langaage  of  the  opinion:  ""We  also  think  that  the  order  of 
October  6th,  entered  on  that  day  in  the  judgment-book  by  which  it 
was  'ordered  and  adjudged  that  the  plaintiff's  action  be,  and  the 
same  is  hereby  dismissed,  and  that  plaintiff  be,  and  she  hereby  is 
barred  from  aU  equity  of  redemption  or  other  right  to  the  property 
set  forth  and  described  in  said  judgment/  was  and  is  as  against  ap- 
pellant a  final  judgment,  and  that  she  had  six  months  from  its  date 
in  which  to  appeal  therefrom.  The  motion  to  dismiss  the  appeal  is 
denied." 

87  State  V.  Lenahan,  17  Mont.  618,  43  Pac.  712.  Held  that  the 
deeision  of  the  district  court,  refusing  a  writ  of  prohibition  to  a 
justice's  judgment,  is  final,  where  the  constitutionality  or  invalid- 
ity of  a  statute  is  not  involved  under  Const.,  art.  8,  sec.  9;  Overland 
Gold  Min.  Co.  v.  McMasteor,  19  Utah,  177,  56  Pac.  977. 

88  Estate  of  Smith,  98  Cal.  636,  33  Pac.  744.  The  court  in  reaching 
the  conclusion  found  in  the  text  in  this  case  reviewed  various  statu- 
tory provisions  and  numerous  authorities.  In  Estate  of  Callahan  Co., 
60  Cal.  232,  the  order  appealed  from  was  one  vacating  a  decree  of 
distribution  and  settlement  of  the  final  account  of  the  executor.  The 
snpreme  court  in  determining  whether  or  not  the  order  was  ap- 
pealable held  that  the  orders  in  probate  proceedings  from  which  an 
appeal  would  be,  were  only  those  enumerated  in  the  third  subdivision 
of  section  963  of  the  Code  of  Civil  Procedure,  and  in  referring  to  the 
provision  in  subdivision  2  of  the  section  which  gives  an  appeal  from 
**a  special  order  made  after  final  judgment,"  said:  **But  we  think 
that  the  final  judgment  there  referred  to  is  the  one  mentioned  in 
sabdivision  1,  viz.,  a  final  judgment  in  an  action  or  special  proceed- 
ing commenced  in  a  superior  court,  or  brought  into  a  superior  court 
from  another   court.    It  seems  to   us   quite  clear  that  the  appeal- 
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§  483.    Appeal  lies  though  further  order  pertaining  to  en- 
forcement neceuary. 

It  is  not  essential  to  the  finality  of  a  judgment  that  no  fur- 
ther order  is  required  to  give  a  party  its  full  benefit.  The  fact 
that  a  further  order  for  its  enforcement  is  necessary  will  not 
defeat  the  right  of  appeaL  If  the  judgment  stand  the  test  of 
inquiry  as  to  whether  it  disposes  of  the  merits  of  the  action, 
and  terminates  the  controverted  issues,  the  fact  that  further  pro- 
ceedings remain  to  be  taken  in  court  to  make  it  effective,  does 
not  affect  its  finality,  for  the  purposes  of  an  appeal^  at  any 
rate.** 


}  ri  I  able    judgments  and  orders  made  in  probate    proceedings    are  all 

t  111 '^  enumerated  in  subdivision  3,  and  as  this  order  is  not  therein  men* 

k  i  tioned,   it  is  not  an  appealable   order."    In  re  Walkerly,  94  Cal 

;  I  :|  352,  Justice  McFarland,   delivering  the  opinion  of  the  court,  said: 

•i  !!  "The  general  rule  is  weU  established  that  appeals  can  only  be  takea 

from  such  judgments  or  orders  in  probate  proceedings  as  are  men- 
tioned in  subdivision  3   of   section   963  of  the   Code  of   Civil  Pro* 

^!  cedure And  that  the  order  here  appealed  from  is  not  a  'special 

order  made  after  final  judgment,'  within  the  meaning  of  the  second 
subdivision  of  said  section  963,  is  also  settled  by  the  authorities  first 
above  cited:  Estate  of  Dean,  62  Cal.  613;  In  re  Moore,  86  CaL  5S, 
24  Pac.  816;  In  re  Wiard,  83  Cal.  619,  24  Pac.  45;  Estate  of  Calahan, 
60  Cal.  232.  If  it  were  otherwise,  the  third  subdivision  of  said 
section  could  be  entirely  disregarded  by  simply  assuming  that  a 
probate  order  not  therein  mentioned,  was  a  final  judgment,  and  that 
an  order  refusing  to  vacate  it  was  a  'special  order  made  after  final 
judgment."  In  re  Bauquier,  88  Cal.  302,  26  Pac.  172,  532,  the  court 
held  that,  "the  provision  in  subdivision  2  of  section  963  of  the 
Code  of  Civil  Procedure,  yrhich  authorizes  an  appeal  to  be  taken 
to  the  supreme  court  'from  an  order  granting  or  refusing  a  new  trial,' 
embraces  aU  such  orders,  whether  made  in  probate  proceedings  or  in 
civil  actions."  Attention  was  paid  to  the  same  subject  in  the 
earlier  decisions  of  the  court.  In  Loring  v.  Illsley,  1  Cal.  27,  in  dis- 
cussing the  distinction  between  an  order  and  a  final  judgment,  said: 
**The  former  [an  order]  is  a  decision  made  during  the  progress  of 
i  '  the  cause,  either  prior  or  subsequent  to  final  judgment,  settling  some 

(  point  of  practice  or  some  question  collateral  to  the  main  issue  pre- 

sented by  the  proceedings,  and  necessary  to  be  disposed  of  before 
such  issue  can  be  passed  upon  by  the  court,  or  necessary  to  be  de- 
i  i  i  termined  in  carrying  the  execution  into  effect."     See,  also,  Gilman 

'  ]  V.  Contra  Costa  Co.,  8  Cal.  57,  68  Am.  Dec.  290,  and  note. 

'  I ,  '  30  See  Fleenor  v.  Driskill,  97  Ind,  27. 
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§  484.    How  finality  affected  by  order  granting  new  trial  as 
to  some  and  denying  it  as  to  others. 

The  general  effect  of  orders  on  motions  for  new  trial  has 
been  previonsly  explained,  and  it  was  shown  that  an  order  set- 
ting aside  the  judgment  and  granting  a  new  trial  cnt  off  the 
right  of  appeal  except  that  of  the  party  recovering  the  judg- 
ment from  the  order  granting  the  motion.'*®  But  it  has  been 
also  shown  that  a  new  trial  might  be  granted  as  to  one  or  more 
parties  and  denied  as  to  others.**^  In  such  case,  the  findings 
are  set  aside  which  determine  the  rights  of  such  parties,  and  as 
to  them  the  case  stands  as  if  it  had  never  been  tried ;  but  the 
judgment  and  findings,  in  so  far  as  they  purport  to  determine 
the  rights  of  the  moving  parties,  and  those  as  to  whom  the  new 
trial  has  been  denied,  continue  to  exist,  and  the  judgment  is 
appealable,'** 

§  486.    Whether  entry  essential  to  finality — ^Rendition  and 
entry  distinguished. 

The  only  sense  in  which  the  finality  of  a  judgment  is  of  any 
present  importance  has  reference  to  the  stage  in  the  action  or 
proceeding  at  which  the  time  begins  to  run  for  the  purposes 
of  appeal.  The  definition  of  a  judgment  given  in  the  code, 
though  perhaps  all  that  so  general  a  subject  permitted,  falls 
far  short  of  a  solution  of  the  question. 

In  discussing  and  arriving  at  conclusions  as  to  what  are  judg- 
ments, the  question  as  to  the  point  or  date  at  which  it  becomes 
final  is  necessarily  involved;  and  though  that  would,  with  tech- 
nical propriety,  be  reserved  for  a  future  purpose,  it  will  be  dis- 
cussed here  with  a  view  to  completeness. 

The  question  has  almost  invariably  arisen  in  connection  with, 
or  for  the  purpose  of  determining,  the  point  at  which  time  be- 
gan to  run  for  taking  other  steps  in  the  action.  Sometim(?s 
the  rendition,  and  in  other  instances,  the  entry,  of  the  judg** 
ment  marks  the  beginning  of  the  period  for  other  steps  or  pro- 
ceedings.   There  have  been,  in  California,  changes  in  statutes 

«0  Ante,  §§  14,  417,  418. 

41  Ante,  i  395. 

«  Wittenbrock  v.  Benmer,  62  CaL  658. 
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of  which  notice  had  to  be  taken  by  the  courts  in  determining 
the  question. 

For  the  purposes  of  the  proceeding  for  a  new  trial,  as  has  been 
shown,  the  question  of  finality  is  to  be  determined  primarily 
by  the  party  who  recovers  the  judgment,  since  the  party  seek- 
ing a  new  trial  need  not  move  until  the  judgment  has  been  en- 
tered and  he  has  had  notice  of  its  entry ."^^  But,  for  the  pur- 
poses of  an  appeal,  except  where  an  exception  as  to  the  suffi- 
ciency of  evidence  is  sought  to  be  reviewed,  there  is  no  jud^ 
ment  until  it  is  entered  by  the  clerk,  within  the  terms  of  the 
Code  of  Civil  Procedure  as  repeatedly  decided  by  the  supreme 
court. 

To  obtain  a  comprehensive  and  thorough  understanding  of 
the  decisions,  and  to  be  able  to  distinguish  earlier  decisions,  no 
longer  applicable,  it  will  be  necessary  to  point  out  the  statutory 
changes,  as  well  as  the  construction  given  the  statutes  before 
and  after  such  changes.  Prior  to  1866,  the  provision  of  the 
Practice  Act,*^  relating  to  appeals  from  final  judgments  of  the 
district  couri;s,  provided  for  appeals  from  judgments  "ren- 
dered" in  such  courts.  In  1866,  the  legislature  substituted  the 
word  "entered"  for  "rendered,"  and  the  section  was  embodied 
in  the  Code  of  Civil  Procedure  as  thus  amended,  and  has  not 
since  been  changed.  In  1880,  after  the  adoption  of  the  ne«' 
constitution  of  1879,  creating  superior  courts  to  supersede  dis- 
trict couris,  tlie  legislature  changed  the  form  of  the  sections 
somewhat,  in  order  to  conform  to  the  constitutional  change,  but 
made  no  change  in  its  substance.  While  under  the  statutes,  ap- 
peals had  to  be  taken  within  a  given  time  after  the  rendition  of 
the  judgment,  it  was  often  important  to  know  what  amounted 
to  the  rendering  of  judgment;  and  it  is  still  important  in  all 
cases  where  a  review  is  sought  of  an  exception  taken  to  a  de- 
cision or  verdict  on  the  ground  that  it  is  not  supported  by  the 
evidence,  and  a  question  is  raised  to  such  review  on  the  ground 
that  the  appeal  was  not  taken  within  sixty  days  after  rendition 
of  judgment.  The  Code  of  Civil  Procedure,**  fixing  the  pe- 
riods within  which  appeals  may  be  taken,  uses  both  the  term 


48  See  ante,  ff  360-362. 

44  §  347. 

46  Cal.   Code   Civ.   Proc,   §   93D. 
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''entry*'  and  ''rendition*'  in  connection  with  the  difiEerent  ap- 
peals. This  can  be  soonest  and  most  clearly  shown  by  quoting 
it  in  part:  "An  appeal  may  be  taken:  1.  From  a  final  judg- 
ment in  an  action  or  special  proceeding  commenced  in  the 
court  in  which  the  same  is  rendered,  within  six  months  after 
the  entry  of  judgment.  But  an.  exception  to  the  decision  or 
verdict,  on  the  ground  that  it  is  not  supported  by  the  evidence, 
cannot  be  reviewed  on  an  appeal  from  the  judgment,  unless  the 
appeal  is  taken  within  sixty  days  after  the  rendition  of  the 
judgment.** 

Before  considering  the  efiEect  of  the  difiEering  phraseology 
with  respect  to  appeals  from  judgments  generally  and  appeals 
to  secure  a  review  of  an  exception  for  insufficiency  of  evidence 
an  attempt  will  be  made  to  settle  the  respective  meanings  of 
the  terms  "rendition**  and  "entry.** 

A  court  renders  judgment  by  declaring  Or  announcing  its 
decision  in  open  court.  But  the  code  has  prescribed  forms  and 
methods  to  be  observed  and  conformed  to  in  the  decision  of  the 
issues  in  actions  and  has  thus  defined  what  legally  constitutes 
a  rendition  of  judgment.  If  findings  are  waived  the  announce- 
ment of  its  decision  by  the  court  and  the  entry  thereof  in  the 
minutes  of  the  court  constitutes  the  rendition  of  judgment; 
but  without  such  waiver  of  findings,  there  is  no  decision,  and 
consequently  no  rendition  of  judgment  until  findings  have  been 
filed.  Where  a  case  is  tried  by  a  jury  and  a  general  verdict  is 
returned,  there  is  nothing  further  for  the  court  to  do.  The 
clerk  enters  the  verdict,  and  the  judgment  pursuant  to  the  ver- 
dict; and  the  return  of  such  general  verdict,  and  its  entry  In 
the  minutes  may  be  regarded  as  the  rendition  of  judgment.  It 
is  otherwise  where  the  verdict  is  special,  that  is  upon  special 
issues  of  fact  submitted  to  the  jury.  In  that  case  the  duty  de- 
volves upon  the  court  to  announce,  that  is,  render,  judgment 
upon  the  verdict.  There  is  this  difference  between  a  general 
and  a  special  verdict :  the  former  includes  or  rather  unmistak- 
ably implies  the  conclusion  of  law  constituting  the  judgment 
while  the  latter  answers  the  purpose  of  findings  by  the  court 
l)ut  lacks  the  conclusion  of  law  which  accompanies  findings 
made  by  the  court.  Therefore  in  cases  of  special  verdicts  the 
clerk  has  no  guide  for  entering  the  judgment  until  the  court 
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has  declared  the  conclusion  of  law — that  is,  directed  what  judg- 
ment shall  be  entered.  It  is  probably  otherwise  where  all  the 
issues  are  submitted  to  the  jury  in  the  form  of  interrogatories 
to  be  answered  by  them  and  all  are  answered  by  them^  in  proper 
form,  in  an  action  at  law.  The  answers  have,  in  such  case, 
the  combined  effect  of  a  general  verdict.  And  probably,  in  sudi 
instance  a  judgment  would  be  held  to  have  been  rendered  with- 
out action  by  the  court,  upon  the  return  and  entry  in  the 
minutes  of  such  a  verdict.  But  it  would  appear  useless  to  sub- 
mit special  interrogatories  to  a  jury  covering  all  the  issues,  in 
a  law  case,  it  being  so  much  more  convenient  and  satisfactory 
to  submit  all  the  issues  at  once,  requiring  a  general  verdict 

Little  need  be  said  as  to  what  is  meant  by  the  entry  of  judg- 
ment.    The   duty   of  entering  all  judgments  devolves  upon 
the    clerk;    and    there    is    no    judgment    for    any    practical 
purpose  until  this  duty  is  performed.    There  can  be,  as  has 
been  repeatedly  decided,  no  appeal  from  a  judgment^  prior 
to    its    formal    entry    in    the    judgment    book    prescribed 
by  law.    Therefore  the  California  judicial  system  presents  this 
anomalous  condition,  that  a  party  may  be  deprived  of  a  review, 
on  appeal  from  the  judgment  of  the  evidence  with  reference  to 
its  sufBciency  by  the  failure  of  the  clerk  to  enter  the  judgment 
or  of  the  successful  party  to  have  it  entered  within  sixty  days 
after  its  rendition.    But  the  courts  appear  to  have  gone  too  far 
in  saying  that  the  party  is  without  remedy  in  such  case.    He 
may  himself  prepare  a  judgment  though  in  favor  of  the  opposite 
party,  and  present  it  to  the  court  and  request  that  the  clerk  be 
ordered  to  enter  it;  and  if  the  court  refuses,  since  it  is  the  duty 
of  the  clerk  to  enter  judgment,  and  since  the  judgment,  no  mat- 
ter what  its  scope  and  character,  does  not  require  the  judge'3 
signature,  he  may  present  it  to  the  clerk  and  request  its  entry, 
and  if  the  clerk  refuses,  a  writ  of  mandate  will  lie  to  compel 
him  to  enter  it.    It  is  immaterial  who  prepares  the  draft,  pro- 
vided it  be  in  proper  form.  The  writ  would  probably  lie,  whether 
any  draft  were  presented  to  the  clerk  or  not. 

The  same  result  followed  under  the  Practice  Act  prior  to  its 
amendment  in  1866,  with  reference  to  appeals  from  judgments 
generally.  During  that  period  numerous  appeals  taken  after 
the  expiration  of  one  year  from  the  rendition  of  judgment,  but 
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within  less  than  a  year  after  entry  of  judgment  were  dismissed. 
There  are  intentions  in  some  of  the  opinions  of  the  court  to 
the  effect  that  an  appeal  might  be  taken  after  the  rendition 
and  before  the  entry  of  judgment;  but  it  is  obvious  that  there 
could  be  no  appeal  without  a  judgment-roll,  and  the  judgment- 
roll  is  not  made  up  until  the  entry  of  judgment.**  Neverthe- 
less the  rule  made  by  the  Practice  Act,  that  the  appeal  must 
be  taken  within  a  year  from  the  rendition  of  the  judgment,  was 
strictly  enforced.  In  Gray  v.  Palmer*^  the  distinction  be- 
tween the  rendition  and  the  entry  of  judgment  was  very  care- 
fully and  clearly  pointed  out,  and  an  appeal  taken  more  than 
a  year  after  rendition  but  within  a  year  from  entry  of  the  judg- 
ment, dismissed.  The  court  refers  to,  quotes  and  compares 
eeveral  sections  of  the  Practice  Act.  The  decision  is  instruc- 
tive to  those  seeking  definite  and  correct  information  on  the 
force  and  effect  of  that  which  constitutes  a  judgment  at  dif- 

4«  CaL  Code  Civ.  Proc,  §  670.  Statutes  in  Wyoming  provide  that 
the  district  court  shall  be  open  at  all  times  for  the  entry  of  judg- 
mentS)  and  that  judgments  so  entered  shaU  be  of  the  same  force 
as  judgment  entered  at  the  term.  Held,  that,  since  the  statute  in 
effect  makes  a  judgment  entered  in  vacation  a  judgment  of  the 
court,  it  is  a  judgment  from  which  an  appeal  may  be  taken,  under 
constitutional  article  5,  sections  2,  18,  giving  the  supreme  court  juris- 
diction over  the  judgments  of  inferior  ''courts'':  Anderson  v.  Mat- 
thewsy  8  Wyo.  307,  57  Pae.  156;  Laws  1895,  c.  21,  §i  1,  2. 

47  28  Cal.  416.  This  case  was  cited  and  approved  as  to  its  defini- 
tions of  the  rendition  of  judgment  in  Harris  v.  Bailroad  Co.,  41  Cal. 
407,  and  sabsequent  casee.  In  Toung  v.  Wright,  52  Cal.  407,  410,  the 
court  adopted  the  definition  of  "rendered,"  and  distinguished  be- 
tween a  judgment  "rendered"  and  one  "made  or  given,"  holding  the 
latter  to  signify  a  judgment  which  has  been  duly  entered:  See  on 
same  general  subject  of  existence,  validity  and  force  and  effect  of 
judgments  after  rendition  but  before  entry,  for  purposes  of  appeal 
and  other  purposes^  and  as  to  what  constitutes  rendition  and  entry: 
In  re  Newman,  76  CaL  221,  7  Am.  St.  Bep.  151,  16  Pac.  887;  In  re 
CJook,  77  CaL  224^  11  Am.  St.  Bep.  270,  17  Pac  923,  19  Pac  431; 
Schurtz  V.  Eomer,  81  CaL  247,  22  Pac.  657;  Marshall  v.  Taylor,  97 
CaL  426,  32  Pac  515;  Crim  v.  Eessing,  89  Cal.  488;  23  Am.  St.  Bep. 
497,  26  Pac  1074;  Durant  v.  Comegys,  3  Idaho,  67,  35  Am.  St.  Bep. 
267,  26  Pac  755;  Harmon  v.  Comstock  etc.  Cattle  Co.,  9  Mont.  248, 
23  Pac  470;  State  v.  Biesman,  12  Mont.  16,  29  Pac.  534;  Ponott  v. 
Kane,  14  Mont.  27,  35  Pac.  243;  Schuster  v.  Eader,  13  Colo.  334, 
22  Pae.  506;  Mayer  v.  Haggerty,  138  Ind.  631,  38  N.  B.  42. 
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ferent  stages  of  an  action  subsequent  to  a  verdict  or  decision. 
But  in  that  case  the  court  expressed  the  idea  that  a  judgment 
was  not  rendered  until  it  was  drawn  up  in  proper  form  and 
signed  by  the  judge  and  filed  with  the  clerk — ^an  idea  which 
has  been  since  exploded  in  so  far  as  it  treated  the  signature 
of  the  judge  essential.'*®  Neither  in  the  case  of  judgments 
nor  what  were  formerly  in  fact,  and  are  still  often  termed  de- 
crees in  equity,  is  the  signature  of  the  judge  considered  nece.'?- 
sary,  notwithstanding  the  convenient  practice  of  having  tlie 
attorney  in  whose  favor  the  judgment  was  rendered  prepare  it 
and  present  it  to  the  judge  for  signature.  It  was  held  in  Clini 
V.  Thurston  ^^  that  the  code  makes  no  distinction  in  this  re- 
spect between  judgments  and  decrees  both  deriving  their  exist- 
ence and  validity  from  the  same  provision  of  the  code.  Al- 
though the  word  ^^decree"  is  often  used  in  statutes,  by  the  courts 
and  counsel,  it  is  never  used  in  a  sense  diflEerent  from  that  In 
which  the  term  "judgment"  is  used,  except  that  it  signifies 
a  judgment  of  a  particular  character.*^ 

That  no  appeal  can  be  taken  from  a  judgment  until  it  is  en- 
tered is,  as  before  stated,  well  settled.  In  McLaughlin  v.  Do- 
herty**  the  court,  after  discussing  distinctions  between  rendition 

48  Oim  V.  Kessing,  89  Cal.  489,  23  Am.  St.  Rep.  491,  26  Pac.  1074; 
Broder  v.  Conklin,  98  Cal.  360,  33  Pac.  211.  In  the  second  case  the 
court  said:  **The  signature  of  the  judge  is  not  necessary  to  the 
validity  of  the  judgment  (Crim  v.  Kessing,  89  Cal.  489,  23  Am.  St 
Rep.  491,  26  Pac.  1074),  but  it  is  of  service  in  determining  what  has 
been  adjudged;  and  in  its  absence  there  must  be  something  of  record, 
as,  for  example,  the  minutes  of  the  court,  or  the  conclusions  of  law 
stated  in  the  findings,  by  which  the  clerk  can  be  guided  in  the  per- 
formance of  his  ministerial  duties,  and  from  which  the  actual  judg- 
ment of  the  court  can  be  ascertained,  and  by  which  it  can  also  be 
determined  whether  the  clerk  while  acting  in  a  ministerial  capacity 
has  correctly  entered  such  judgment." 

49  47  Cal.  29.  See,  also.  In  re  Cook,  77  Cal.  227,  11  Am.  St.  Bep. 
267,  17  Pac.  923;  19  Pac.  431,  holding  signature  of  judge  gives  ''no 
additional  solemnity  or  validity." 

60  McGonahan  v.  Maxwell,  28  Cal.  86. 

61  54  Cal.  S19,  To  same  effect,  Thomas  v.  Anderson,  55  CaL  46; 
People  V.  Center,  66  Cal.  567,  570,  5  Pac.  263;  6  Pac.  481;  Kimple 
V.  Convay,  69  Cal.  71,  10  Pac.  189;  TyrreU  v.  Baldwin,  72  CaL  192, 
13  Pac.  475;  In  re  Rose,  72  Cal.  578,  14  Pac.  369;  S.  C.  80  Cal.  168, 
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and  entry  of  judgment  pointed  out  in  Gray  v.  Palmer,  and  other 
cases,  and  the  change  of  the  statute  upon  the  adoption  of  the 
codes,  proceeded  thus:  "The  legislature  must  be  presumed  to 
have  been  familiar  with  these  decisions,  and  to  have  had  them  in 
view  when  it  changed  the  clause  as  above  stated.  ,It  adopted  the 
definitions  which  the  court  had  given  to  the  two  words,  by  sub- 
stituting one  for  the  otKer.  It  in  effect  enacted  that  thereafter 
an  appeal  must  be  taken  within  one  year  after  the  entry,  instead 
of  within  one  year  after  the  rendition  of  a  judgment ;  and  that 
both  the  ^entry*  and  'rendition*  of  a  judgment  had  been  correctly 
defined  by  this  court/*  In  this  case  the  notice  of  appeal  was 
served  and  filed  October  17,  1878,  but  judgment  was  not 
entered  nntil  October  29, 1878. 

§  486.    Bight  of  party  with  respect  to  entry  of  judgment. 

It  is  doubtful  if  the  ministerial  function  of  the  clerk  extends 
further  than  its  adequacy  to  insure  the  correct  and  certain 
exercise  of  judicial  power.  While  theoretically  it  may  be  that 
the  clerk  should  be  presumed  to  draw  up  a  suitable  decree  upon 
numerous  and  complicated  findings  and  conclusions  of  law,  in 
an  equity  case,  yet  this  is  a  matter  wherein  theory  and  practice 
must  meet  halfway.  As  was  said  in  Broder  v.  Conklin:** 
*TTiere  are  many  judgments  whose  entry  involves  nothing  more 
than  clerical  or  ministerial  duties,  such  as  a  judgment  for  the 
recovery  of  specific  real  or  personal  property,  or  a  fixed  amount 
of  damages,  or  one  which  is  rendered  generally  that  the  plaintiff 
is  not  entitled  to  recover  his  demand  from  the  defendant.  In 
such  cases  the  mere  order  for  judgment  in  favor  of  the  defend- 
ant or  the  plaintiff  is  all  that  is  needed  for  the  clerk;  but  in 
many  other  actions,  and  especially  in  those  of  an  equitable 
nature,  the  form  of  the  judgment,  and  the  character  of  relief 
that  is  to  be  granted,  are  as  much  a  matter  for  the  exercise  of 

169,  22  Pac.  86;  Onderdonk  v.  San  Francisco,  75  Cal.  535,  17  Pac. 
678;  Home  of  Inebriates  v.  Koplon,  84  Cal.  488,  24  Pac.  119;  Wells 
▼.  Kreyenhagen,  117  CaL  331,  49  Pac.  128.  Case  cited  in  text  ap- 
proved in  Durant  v.  Comegys,  3  Idaho,  67,  35  Am.  St.  Rep.  267, 
26  Pac.  755,  and  distinguished  in  Parrott  ▼.  Kane,  14  Mont.  28,  35 
Pac  243,  the  state  of  facts  differing. 

62  98  Cal.  360,  364,  33  Pac.  211. 
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judicial  powers  as  is  the  determination  of  the  party  in  whose 
favor  judgment  is  to  be  rendered.** 

If  a  judgment  has  been  properly  and  legally  rendered,  the 
rights  of  the  parties  should  not  be  lost  by  the  expiration  of  the 
term  of  oflBce  or  death  of  the  judge  or  his  refusal  to  direct  the 
form  of  the  judgment,  or  for  any  other  cause.  In  such  a  case 
a  party^s  attorney — probably  the  attorney  for  either  party- 
may,  in  case  of  the  refusal  of  the  judge  trying  the  case  or  of  his 
successor,  prepare  a  proper  judgment,  and  upon  the  refusal  of 
the  clerk  to  enter  it  could  compel  him  to  do  so  by  writ  of  man- 
date. Especially  would  this  be  true  in  the  case  of  a  final  judg- 
ment. 


§  487.    Essentials  of  judgment. 

No  form  is  prescribed  by  the  California  Code  of  Civil  Pro- 
cedure for  judgments,  and  probably  the  statutes  of  no  state 
attempt  to  reduce  to  form  that  which  must  present  in  practice 
so  many  features  and  contain  such  variety  of  matters.  It  is 
usual  to  insert  as  an  introduction  recitals  of  numerous  juris- 
dictional and  even  of  other  facts;  but  a  judgment  beginning, 
"In  the  above-entitled  action  it  is  adjudged,'*  etc.,  would  meet 
all  legal  requirements.  The  jurisdictional  facts  are  presumed 
to  have  existed,  unless,  and  until  the  judgment  is  attacked; 
and  then  the  whole  record  must  be  resorted  to  to  determine 
whether  or  not  the  court  had  jurisdiction.  Much  less  reason  or 
necessity  is,  therefore,  a  recital  of  facts  intended  to  show  the 
regularity  of  the  proceedings,  the  burden  being  always  on  him 
who  asserts  the  contrary  to  show  irregularity.  As  has  been 
many  times  and  will  be  again  stated,  irregularity,  in  the  above 
respect,  stands  upon  the  same  footing  as  error.  The  foregoing 
remarks  equally  apply  to  the  order  for  judgment  entered  in  the 
minutes  in  cases  where  the  trial  is  by  jury  or  findings  are 
waived,  no  prelude  by  way  of  recitals  being  required.*^  In 
Green  v.  Swift"  the  court  said:  "There  being  no  aflBrmatife 
recital  that  the  plaintiff  appeared  at  the  trial,  it  is  now  claimed 
that 'the  fact  that  he  did  not  appear  is  therefore  made  manifest 
But  this  position  cannot  be  maintained.    If  all  the  recitals  by 

58  See  post,  §  590,  as  to  presumption  of  waiver  of  findings. 
5  *  50  Gal.  454. 
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which  the  judgment  is  preceded  had  been  omitted  from  the 
record,  such  omission  would  not  have  affected  the  validity  of  the 
judgment  in  any  respect/' 

And  since  the  Code  of  Civil  Procedure**  prescribes  what  shall 
constitute  the  judgment-roll,  and  in  no  case  is  any  order  for 
judgment  one  of  the  matters  to  be  contained  therein,  it  would 
seem  that  no  order  for  judgment  or  minute  entry  is  in  any 
case  essential  to  the  validity  of  a  judgment.  This  proposition 
is  supported  by  the  fact  that  the  findings  or  verdict  of  a  jury, 
or  report  of  a  referee,  which  takes  the  place  of  findings  by  the 
court  are  required  to  be  made  a  part  of  the  judgment-roll.  The 
judgment-roll  is  the  highest  evidence  known  to  the  law — the 
exclusive  evidence  prescribed  by  statute — of  the  validity  of  judg- 
ments, and  their  absence  of  its  invalidity.  Of  course,  if  the 
clerk  should  enter  a  judgment  prematurely,  or  without  author- 
ity, that  would  raise  a  different  question  to  determine  which  a 
minute  order  made  by  him  might  be  important,  but  would  not 
be  by  any  means  conclusive. 

But  vrhile  the  absence  of  recitals  does  not  weaken  the  force 
and  effect  of  a  judgment,  yet  when  the  question  of  the  right 
of  appeal  arises  and  the  judgment  or  a  minute  order  found  in 
the  record  on  appeal  shows,  by  way  of  recital,  that  for  any 
reason  the  right  does  not  exist,  such  recitals  will  be  accepted 
as  at  least  prima  facie  evidence  of  the  facts  recited.*®  These 
views  are  not  inconsistent,  however,  with  the  proposition  first 
stated  above.  A  party  injured  by  false  recitals  in  a  judgment 
or  in  the  minutes,  has  the  right  to  have  them  stricken  out,  or 
corrected  on  motion.  Failing  to  exercise  such  right,  he  may 
well  be  presumed  to  affirm  their  correctness  and  truth.  The 
findings  will  usually  disclose  any  falsity  of  recitals  in  the  judg- 
ment or  minutes;  and  it  is  always  possible  to  expose  false  re- 
citals by  means  of  a  statement  or  bill  of  exceptions. 

On  account  of  the  use  thus  made  of  recitals  in  judgments  and 
minute  orders,  imdue  importance  has  been  sometimes  attached 
to  such  use.  If  the  record  in  the  preparation  of  which  both  the 
parties  have  participated,  or  the  correctness  of  which  they  do  not 

56  Cal.  Code  Civ.  Proc,  §  670. 
56  Leeae  v.  Clark;  28  Cal.  26,  37. 
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deny,  and  to  correct  which  no  proper  steps  have  been  taken  shows 
that  the  appellant  has  gone  through  the  forms  of  taking  an  ap^ 
peal  without  right,  it  is  not  only  the  proper  province,  but  the 
duty  of  the  supreme  court  to  refuse  to  entertain  it,  or  if  the 
appeal  be  entertained  to  accept  such  recitals  as  if  presented  by 
both  parties.  Accordingly  in  Spinetti  v.  Brignardello*^''  where 
it  was  recited  in  the  judgment  that  it  was  entered  "on  reading 
and  filing  the  stipulation  of  the  respective  parties,''  thus  affirma- 
tively showing  that  it  was  a  "consent"  judgment,  the  court 
aflBrmed  it  without  considering  the  points  urged  against  it. 

And  if  a  party,  having  the  right  to  correct  erroneous  recitals- 
in  a  judgment,  allows  the  case  to  reach,  the  supreme  court  with 
recitals  in  the  judgment  or  allows  a  minute  entry  containing 
them  to  remain  in  the  record  showing  that,  regardless  of  what 
other  proceedings  or  the  evidence  may  have  been,  the  judgment 
entered  is  erroneous  under  any  and  all  circumstances,  he,  though 
having  an  interest  in  sustaining  it,  cannot  complain  if  the  court 
reverses  it  for  such  manifest  error.  In  Abbott  v.  Douglass,^* 
there  was  no  statement,  and  the  judgment  was  as  follows :  "In 
this  case  witnesses  were  sworn  and  examined  for  plaintiff  and 
defendants.  The  court,  after  due  consideration,  and  being 
fully  advised  in  the  premises,  ordered  that  the  answer  of  C.  D. 
Douglass,  one  of  the  defendants  herein,  be,  and  the  same  is 
hereby,  stricken  out;  and  that  thereupon  the  default  of  said 
Douglass  be  entered,  and  the  plaintiff,  H.  J.  Abbott,  have  judg- 
ment against  said  defendant  C.  D.  Douglass  for  the  sum  of 
three  thousand  dollars  and  his  costs  of  suit,  as  prayed  for  in  the 
complaint.''  The  supreme  court  after  demonstrating  fully  that 
upon  these  recitals  there  could  be  no  presumption  or  conjecture 
in  favor  of  the  correctness  of  the  action  of  the  lower  court,  re- 
versed the  judgment  and  ordered  a  new  trial. 

But  recitals  in  a  judgment  of  matters  which  must  appear 
independently  in  the  judgment-roll  cannot  be  accepted  as  a 
substitute  for  the  latter ;  for  instance,  it  was  held  that  a  recital 
that  summons  was  served  could  not  be  accepted  as  a  substitute 


07  53  CaL  283.    See,  also,  Meredith  v.  Santa  Clara  etc.  Co.,  60 
CaL  617,  621. 

68  28  Cal.  296. 
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form  of  a  judgment,  but  be  treated  as  a  mere  order,  neverthe- 
less. Nor  would  its  character  be  altered  by  the  fact  that  it  was 
an  order  from  which  an  appeal  was  allowed  by  statute.  The 
courts,  in  distinguishing  between  orders  and  judgments,  will 
look  ezdusively  to  matters  of  substance  disregarding  mere 
forms.  Very  early  in  the  judicial  history  of  California  the 
court  was  called  upon  to  make  the  distinction  and  said :  ^^What, 
then,  is  the  distinction  between  an  order  and  a  final  judgment? 
The  former  is  a  decision  made  during  the  progress  of  the  cause, 
either  prior  or  subsequent  to  final  judgment,  settling  some  point 
of  practice  or  some  question  collateral  to  the  main  issue  pre- 
sented by  the  pleadings,  and  necessary  to  be  disposed  of  before 
such  issue  can  be  passed  upon  by  the  court,  or  necessary  to  be 
determined  in  carrying  into  execution  the  final  judgment. 
The  latter  is  the  determination  of  the  court  upon  the  issue 
presented  by  the  pleadings,  which  ascertain  and  &i.  absolutelv 
and  finally  the  rights  of  the  parties  in  the  particular  suit  in 
relation  to  the  subject  matter  in  litigation,  and  puts  an  end 
to  the  suit.  The  appeal  in  the  case  at  bar  is  from  a  decision 
pronounced  upon  the  trial  of  an  issue  formed  by  a  complaint 
filed  for  a  specific  purpose,  and  an  answer  on  the  part  of  the 
person  complained  against.  The  subject  matter  in  dispute  i8 
the  possession  of  the  vessel — ^the  issue  tendered  by  the  pleadings 
is,  which  party  has  the  right  to  that  possession — ^and  the  award 
of  the  court  decides  that  issue  definitely  in  favor  of  the  plain- 
tiff, and  puts  an  end  to  the  litigation.  The  mutual  allegations 
of  the  parties  are  more  nearly  analogous  to  pleadings  in 
original  suits,  than  they  are  to  papers  upon  which  motions  for 
interlocutory  orders  are  made,  and  the  decision  of  the  court  is 
in  form,  phraseology  and  effect  a  final  judgment.'*  The  act  of 
the  court  entered  as  a  judgment  directed  restitution  of  a  vessel 
in  controversy,  provided  the  defendant  did  n<rt  pay  a  certain 
sum  of  money  within  a  given  time.  And  this  was  held  to  be 
a  final  judgment.^  At  the  next  term  of  the  court,  and  in  tho 
case  of  Belt  v.  Davis,^^  the  court  criticised  its  former  definition 
of  a  judgment  as  being  too  narrow  and  arbitrary,  expressed  the 
view  that  some  acts  of  a  court  might  constitute  the  rendition 


32  Loring  v.  Ulsley,  1  Cal.  24,  28. 
63  1  Cal.  135. 
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of  final  judgment,  which  did  not  fall  within  its  prior  definition. 
The  court  referred  to  a  federal  decision  under  a  statute  pro- 
viding for  appeals  from  the  final  judgment  and  decrees  of  state 
courts  in  certain  cases,  and  said:  "It  was  held  imder  this  act 
that  the  words  ^final  judgment*  in  the  above  section  must  he 
understood  as  applying  to  all  judgments  and  decrees  which  de- 
termined the  particular  cause,  and  that  it  was  not  requisite 
that  such  judgments  should  finally  decide  upon  the  rights  which 
are  Utigated/'  But  whatever  may  have  been  the  relative  value 
of  the  views  expressed  in  these  two  cases,  that  expressed  in  the 
first  case  appears  to  have  obtained  the  greater  favor.  This  is 
evident  from  the  fact  that  it  is  almost  identical  in  phraseology 
with  the  definition  given  in  the  Practice  Act,  and  subsequently 
in  the  code.  There  is  much  force,  however,  in  an  expression 
quoted  in  Belt  v.  Davis  from  a  New  York  case,  that  "this  ques- 
tion is  not  to  be  determined  by  technical  definitions  and  verbal 
criticisms  on  the  terms  and  phrases  in  which  judgments  have 
been,  or  may  be,  expressed.'^ 

§  489.    Appeals  lie  from  certain  interlocutory  decrees. 

By  an  amendment,  adopted  in  1864,  an  appeal  was  allowed 
"from  an  interlocutory  judgment  in  actions  for  partition  of 
real  property."  In  1899,  the  section®*  was  further  amended 
80  as  to  allow  an  appeal  "from  an  interlocutory  judgment,  order 
or  decree  hereafter  made  or  entered  in  any  action  to  redeem 
real  or  personal  property  from  a  mortgage  thereof,  or  lien 
thereon,  determining  such  right  to  redeem  and  ordering  an 
accounting.'' 

A  decree,  in  the  nature  of  an  interlocutory  order,  may 
be  60  framed  as  to  be  final  and  appealable  in  the  absence  of 
such  stAtute.     Thus  it  was  held  that  a  decree,  imder  the  biH 


w  Cal.  Code  Civ.  Proc.,  §  939.  The  fact  that  order  of  sale  made 
upon  motion,  was  entitled  "decree  of  foreclosure  and  order  of  sale," 
does  not  make  it  a  final  judgment  from  which  an  appeal  may  be  taken 
with  six  months  from  its  entry.  The  character  of  the  court's  action 
or  direction  is  to  be  determined  by  the  nature  of  the  action  itself, 
considered  in  the  light  of  the  authority  conferred  upon  the  court, 
rather  than  by  what  its  action  has  been  designated  by  the  court:  Byrne 
V.  Hoag,  126  Cal.  283,  58  Pac.  688. 

New  Trial,  Vol.  II— M 
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for  the  sale  of  mortgaged  property,  ordering  the  payment  of 
a  specified  sum  to  plaintiffs,  the  sale  of  the  premises  by  a 
master,  and  permitting  the  case  to  pend  in  the  court  awaiting 
the  master^s  report,  was  a  final  decree,  so  as  to  be  appealable.**^ 
But  to  hold  that  the  word  "judgment,*'  as  used  in  these  amend- 
ments, means  anything  more  than  "order**  would  create  an  ir- 
reconcilable confiict  between  the  sections  wherein  it  is  used  and 
section  577,  defining  a  judgment;  also  with  decisions  of  the 
supreme  court  to  the  effect  that  but  one  judgment  can  be  en- 
tered in  an  action*^  The  term  "judgment**  was  probably  era* 
ployed  as  a  concession  to  the  general  idea  acquired  from  chan- 
cery practice  prior  to  the  era  of  practice  acts  and  codes, 
wherein  "interlocutory  decrees**  was  a  familiar  term. 

The  advantage  and  importance  of  a  provision,  such  as  thai 
inserted  by  the  amendment  of  1899,  was  pointed  out  in  Wat- 
son V.  Sutro,®^  where  it  was  held  that  an  interlocutory  decree 
in  cases  other  than  partition  was  not  appealable,  but  was  to  be 
reviewed  on  appeal  from  the  final  decree.  The  court  said: 
"It  is  to  be  regretted  that  this  is  the  law.  There  are  many 
actions,  notably  actions  for  an  accounting,  in  which  almost  the 
whole  controversy  may  be  as  to  whether  an  interlocutory  decree 
should  be  made;  and  the  parties  should  not  be  compelled  to 
wait  until  a  final  decree  is  rendered,  and  then  to  drag  the  whole 
case  up  to  the  appellate  court,  in  order  to  present  a  question 
which  could  with  much  less  expense  be  presented  at  once.  The 
due  administration  of  justice  requires  that  where  an  interloc- 
utory decree  is  proper,  it  should  be  placed  upon  the  same  foot- 
ing as  interlocutory  decrees  in  partition.  But  it  is  for  the 
legislature  to  make  the  change.** 

In  Thompson  v.  White^®  it  was  held  generally  that  interloc- 
utory decrees  made  in  equity  cases  were  reviewable  on  appeal 


66  Lohman  v.  Cox,  9  N.  M.  503,  56  Pac.  286.  But  an  interlocutory 
decree  for  an  accounting  cannot  become  final  until  the  balance  ib 
ascertained  in  the  absence  of  a  statutory  provision:  Musser  v.  Ed- 
monds^ 23  Utah,  425,  64  Pac.  1105.  See,al80,  Standard  Steam  L. 
V.  Dale,  20  Utah,  469,  68  Pac.  1109. 

66  See  Fox.  v.  Hale  etc.  Co.,  112  Cal.  568,  44  Pac.  1022. 

67  77  Cal.  609,  611,  20  Pac.  88. 

68  63  Cal.  505;  Same  case,  76  Cal.  381,  18  Pac.  399. 
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from  the  final  judgment.    In  the  Watson  v.  Sutro  case  it  vsls 
held  that  interlocutory  decrees  were  not  by  themselves  appeal- 
able, except  in  the  cases  provided  by  statute;  and  in  the  Fox 
V.  Hale  &  Norcross  Co.   case  it  was  held  that  there  could  be  no 
more  than  one  judgment  in  an  action  whether  at  law  or  in 
equity.     The  court  seems  to  have  hesitated  to  say  so,  in  so  many 
words,  but  such  is  the  substance,  force  and  effect  of  the  de- 
cision.    Disregarding  mere  form  of  speech  and  circumlocution, 
the  court  overruled  its  fonner  decision  in  the  same  case.®®    The 
order  made  at  the  end  of  the  opinion  on  the  former  appeal  was 
in  these  words :  "The  judgment  appealed  from  is  set  aside,  and 
the  superior  court  is  directed  to  enter  a  judgment  as  of  the 
date  of  its  former  judgment  against  Alvinza  Hayward  and  H. 
M.  Levy,  for  the  sum  of  two  hundred  and  ten  thousand    one 
hundred  and  ninety-seven  dollars  and  fifty  cents,  with  interest 
from  that  date,  upon  the  issue  presented  by  the  claim  for  hav- 
ing paid  excessive  price  for  milling  the  ore  in  the  Mexican  and 
Nevada  Mills;  and  upon  that  issue  the  order  denying  a  new 
trial  as  to  these  defendants  is  affirmed.     As  to  the  other  ap- 
pellants, except  the  Nevada  Mill  and  Mining  Company,  the 
order  denying  a  new  trial  as  to  this  issue  is  reversed,  and  a  new 
trial  thereon  ordered.    Upon  the  issue  presented  by  the  claim 
for  damages  sustained  by  reason  of  the  imperfect  and  fraudulent 
milling,  the  order  denying  a  new  trial  is  set  aside  as  to  all  the 
appellants,  and  the  court  is  directed  upon  the  evidence  already 
taken  in  the  case,  and  such  other  evidence  as  may  be  presented 
by  either  party,  to  make  findings  in  accordiance  with  the  views 
hereinbefore  expressed.^'    In  the  opinion  given  on  the  second 
appeal,  the  court  stated  the  law  with  undoubted  correctness  in 
these  words:  "We  are,  ttierefore,    of   opinion   that   the   court 
below  was  not  authorized  to  enter  the  judgment  appealed  from 
until  all  the  issues  between  the  parties  before  the  court  should 
be  determined;  and  that  when  the  court  shall  have  filed  its  find- 
ings upon  the  issues  as  to  which  a  new  trial  has  been  ordered, 
it  will  then  be  its  duty  to  render  a  single  judgment  upon  the 
whole  case,  which    shall    include   the  judgment  so   heretofore 
directed  to  be  entered.'*    It  will  be  at  once  seen  how  impossible 
it  was  for  the  lower  court  to  have  conformed  to  the  order  made 


«»  Fox  V.  Hale  etc.  Co.,  108  Cal.  369,  44  Pac.  1022. 
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on  the  first  appeal  without  going  contrary  to  the  view  expressed 
on  the  second  appeal.  As  to  part  of  the  order,  it  was  directed 
that  there  should  be  no  new  trial,  but  judgment  entered  as  of 
the  date  of  the  findings :  as  to  the  balance,  there  should  be  a 
new  trial,  new  findings  and  a  judgment  for  the  one  party  or  the 
other,  thus  necessarily  resulting  in  two  judgments.  It  ex- 
pressly required  that  the  two  judgments  should  be  of  different 
dates. 

§  490.    Appeal  lies  from  void  judgment. 

An  appeal  may  be  taken  from  a  void  judgment  if  it  purports 
to  be  a  final  disposition  of  the  matter  involved  in  the  action  or 
proceeding  J®  The  same  reasons  favor  an  appeal'  from  a  void 
judgment  as  were  advanced  in  favor  of  sustaining  an  appeal 


70  Livermore  v.  Campbell,  52  Cal.  75,  77,  the  court  saying:  '*It 
has  been  repeatedly  held  by  this  court  that  an  appeal  lies  from  a 
void  judgment*';   Merced  Bank  v.  Rosenthal,  99   Cal,    39,   31  Pac 
849,  33  Pac.  732.     See,  also,  Sioux  Falls  Bank  v.  McKee,  3  S.  Dak. 
3,  50  N.   W.  1057;  Fox  v.  Nachtsheim,  3  Wash.  687,  29  Pac.  140; 
Louisville  etc.  Co.  v.  Lockridge,  93  Ind.  191;  Board  of  Commrs.  v. 
Logansport  etc  Co.,  88  Ind.  199;  Trullinger  v.  Todd,  5  Or.  36;  Smith 
V.   Ellendale  Mill  Co.,   4  Or.   70;   Therkelsen   v.   Therkelsen,   35  Or. 
75,  54  Pac.  885;  57  Pac.  373;  Evans  v.  Adams,  3  Greene  (N.  J.),  373; 
People  v.  Ferris,  35  N.  Y.  125.   .An  order  of  a  circuit  court  vacating 
a  judgment,  in  a  case  in  which  it  has  not  power  to  do  so,  is  a  final 
judgment,   from   which  an  appeal  will   lie:   William  Deering  &  Co. 
V.  Creighton,  26  Or.  556,  38  Pac.  710.     In  Merced  Bank  v.  Eosentbal, 
supra,  the  court  said:  ^'It  has  been  held  that  this  court  wiU  enter- 
tain an  appeal  from  a  void  judgment  under  a  law  giving  it  juris- 
diction of  appeals  from  judgments.     A  judgment  rendered  by  a  court 
which  has  no  jurisdiction  is  a  judgment  made  by  one  who  was  not 
legally  a  judge  in  that  case.     Legal  phraseology  has  always  desig- 
nated such   a  proceeding  as  coram  non  judice  and   therefore  void. 
Still,  as  in  this  case,  it  would  be  in  form  a  judgment,  entered  in  the 
records  of  a  court  upon  which  final  process  might  be  issued,  which, 
although  void,  might  through  judicial  machinery  be  made  oppressive 
to  individuals.    It  is  therefore  a  grievance  which  may  properly  be 
remedied  by  a  tribunal  which  exists  for  the  correction  of  errors." 
This  was  a  case  of  a  judge  rendering  judgment  after  the  expiration 
of  his  term  of  office.    In  Therkelsen  v.  Therkelsen,  supra,  the  court 
said:   **The  allowance  in  question  being  without  the  power  of  au- 
thority of  the  court  to  make,  the  order  directing  it  is  void,  as  an 
excess  of  jurisdiction,  and  is  therefore  final  in  its  legal  significance, 
and  an  appeal  will  lie  from  it:   Deering  v.  Quivey,  26  Or.  556,  38 
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from  a  void  order  in  Bond  v.  Pacheco,''^  where  the  cotirt  said: 
^'But  the  respondent  insists  that  if  the  judge  had  no  jurisdic- 
tion to  make  the  order  at  chambers,  the  proceeding  is  coram 
non  judice  and  that  the  order  is,  therefore,  not  the  subject  of  an 
appeal.  There  is,  however,  something  having  the  form  of  an 
order,  purporting  to  have  been  made  subsequent  to  the  judg- 
ment in  the  course  of  a  judicial  proceeding,  having  the  sanction 
of  the  district  judge  assuming  to  act  in  his  official  capacity. 
It  is  such  an  order  as  the  ministerial  officers  of  the  court 
would  in  all  probability  act  upon.  Its  validity  is  even  main- 
tained by  counsel  of  this  couri;.  Counsel  have  referred  us  to 
no  authority  to  sustain  the  position  that  the  action  of  the  court 
in  making  it  cannot  be  reviewed  on  appeal.  We  think  the  ap- 
pellants entitled  to  have  the  order  vacated."  An  appeal  en- 
ables a  pari:y  injured,  or  who  may  be  injured  in  the  way  above 
suggested  by  the  couri;,  to  get  rid  of  the  annoyance  hanging 
over  him,  by  means  of  which  the  adverse  pariiy  cannot  complain, 
the  latter  having  no  rights  and  being  unable  to  derive  any  bene- 
fit from  it. 

And  where  the  same  reasons  exist — ^namelv,  the  annovance 
which  may  result  to  a  party — ^it  is  immaterial  that  the  lack  of 
jurisdiction  of  the  couri;  rendering  the  judgment  renders  it 
void.  Accordingly,  where  the  superior  court,  upon  appeal 
from  a  void  justice^s  judgment,  tried  the  case,  and  rendered  a 
judgment  exceeding  three  hundred  dollars,  exclusive  of  interest, 
it  was  held  that  the  supreme  court  had  jurisdiction  of  an  appeal 
from  that  judgment,  even  though  it  be  void;  and  that  such  an 
appeal  could  not  be  dismissed  for  want  of  jurisdiction.''^*    It  is 

Pac.  710.''  In  Peering  v.  Quivey,  supra,  the  court  said:  "The  court, 
therefore,  was  without  power  to  vacate  its  former  judgment,  and  its 
action  in  so  doing  is  reviewable  in  this  court  as  a  void  judgment 
in  a  new  proceeding,  which  must  be  reversed  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  necessary  not  inconsistent 
with  this  opinion." 

71  30  CaL  530,  535.  A  void  judgment  usually  carries  its  own  con- 
demnation on  its  face,  or  in  the  record  upon  which  it  purports  to 
rest:  See  Kingman  v.  Paulson,  126  Ind.  507,  22  Am.  St.  Bep.  611, 
26  N.  £.  393.  It  is  no  judgment  at  all  except  in  form,  and  is  utterly 
destitute   of   force:    Smith    v.    Hess,   91    Ind.    424. 

T2  De  Jamatt  v.  Marquez,  127  Cal.  558,  78  Am.  St.  Bep.  90,  60 
Pac.  45.    In  this  case  the  rule  that  an  appeal  lies  from  a  void  judg- 
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now  well  settled  in  California  that  there  can  be  but  one  judg- 
ment in  the  same  action  or  proceeding,  that  there  is  not,  for 
appellate  purposes,  any  intermediate  ground  between  an  order 
and  a  judgment. 

§  491.    Appeal  lies  from  vague  and  informal  judgment. 

It  is  not  required  in  order  to  support  an  appeal  from  a  judg- 
ment that  it  be  formally  correct.  It  may  be  so  vague  and  un- 
certain in  its  phraseolog}'  and  terms  as  not  to  warrant  the  fore- 
closure of  a  lien  sought  by  it,  for  instance,  and  still  be  sufficient 
to  authorize  an  appeal.  Strict  rules  by  which  to  determine 
the  sufficiency  of  judgments  for  certain  purposes;  for  instance, 
the  purposes  of  an  action  upon  it,  or  enforcing  it,  do  not  apply 
where  the  only  question  is  that  of  the  right  to  appeal  from  it 
^*It  matters  not  in  what  form  the  determination  of  a  suit  is 
put,  so  that  it  embodies  the  final  action  of  the  courts  it  is 
suJflBcient."'^ 

§  492.    Appeal  lies  from  default  judgment. 

In  case  of  a  record  on  which  a  judgment  by  default  has  been 
rendered,  containing  palpable  errors,  or  fatal  irregularities,  a 
party  may  seek  correction  by  an  appellate  proceeding  withoui 
seeking  a  remedy  in  the  trial  court  J*  Eeview  will  usually  be 
limited,  however,  to  such  defects  in  the  pleading  upon  which  the 
judgment  rests  as  could  not  have  been  obviated  by  proper  mo- 
tion or  proceeding  in  the  trial  court.'* 

§  493.    Appeal  lies  from  part  of  judgment. 

It  will  be  noted  that  in  the  section  of  the  California  Code  of 
Civil  Procedure,  designating  the  subjects  of  appeal,  no  provision 
is  made  for  an  appeal  from  part  of  a  judgment.  But  in  section 
940,  prescribing  how  an  appeal  may  be  taken,  it  is  provided  that 

ment  was  held  applicable  to  an  appeal  from  a  justice's  court  to  the 
superior  court. 

78  Zoller  v.  McDonald,  23  Cal.  136.  See,  also,  Belt  v.  Davis,  1  CaU 
135. 

74  See  post,  §  690,  where  scope  of  review  on  such  appeal  is  dis- 
cussed; also,  Rhode  Island  Mortgage  etc.  T^o.  v.  City  of  Spokane,  1^ 
Wash.  616,  53  Pac.  1104. 

75  See  post,  §  690;  also  Askren  v.  Squire,  29  Or.  228,  45  Pac.  779. 
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whole  of  the  final  judgment  in  the  court  below,  assigning  u 
error  the  intermediate  order  dissolving  the  attachment^  and  the 
refusal  of  the  court  to  order  a  sale  of  the  attached  property 
in  the  judgment,  and  any  other  alleged  error  upon  which  it 
expected  to  rely  on  such  an  appeal.  But  it  cannot  give  this  court 
jurisdiction  to  review  that  portion  adverse  to  it  without  appeal- 
ing from  the  whole  judgment/' 

The  question  of  how  a  part  of  a  judgment  appealed  from 
should  be  designated  in  the  notice  is  reserved  for  future  dis- 


cussion. 


78 


§  494.    Judgments  entered  pursuant  to  mandate  of  appellate 
court  not  appealable. 

No  appeal  lies  from  a  judgment  of  an  inferior  court  entered 
in  substantial  compliance  with  the  mandate  of  an  appellate 
court  in  the  same  case  on  a  former  appeal.^  This  proposition 
is  merely  a  resultant  from  the  rule  of  "the  law  of  the  case/'  more 
fully  discussed  under  a  subsequent  head,  where  will  be  found 
a  full  statement  of  the  rule  as  well  as  its  limitations.*^  The 
opinion  and  decision  in  Eandall  v.  DuflE,®*  appears  to  place  the 
above  proposition  in  some  doubt.  Temple,  J.,  delivering  the 
opinion  said:  "A  motion  was  made  to  dismiss  the  appeal,  and 
was  submitted  when  the  case  was  argued  on  the  merits.  It  is 
contended  that  the  judgment  entered  in  the  court  below  was  in 
effect  Ihe  judgment  of  his  court,  and  that  no  appeal  can  be  taken 
from  it.  For  some  purposes  the  judgment  may  be  deemed  on 
a  par  with  the  judgment  which  might  have  been  entered  here. 
But  great  injustice  might  be  done  if  it  were  held  that  such  a 
judgment  cannot  be  appealed  from.  Serious  doubt  may  arise 
as  to  whether  the  judgment  entered  was  the  judgment  ordered. 
And  such  a  judgment  is  as  plainly  within  the  language  allowing 
appeals  as  any  other.  I  think  there  can  be  no  doubt  of  the 
right  to  appeal.^^    Justice  McFarland,  concurring,  said :  "I  cwi- 


78  See  post,  S  534. 

79  Heinlen  v.  Beans,  73  Cal.  2^40,  14  Pac.  855;  Apex  Transp.  etc. 
Co.  V.  Garbade,  32  Or.  582,  54  Pac.  367,  882,  52  Pac.  573;  People's 
Building  etc.  Assn.  v.  Fowble,  18  Utah,  206,  55  Pac.  57. 

so  Post,  §  691. 

81   107  Cal.  33,  36,  40  Pac.  20. 
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cur  ill  the  judgment  and  in  the  opinion  of  Mr.  Justice  Temple, 
Of  course,  when  the  lower  court  enters  the  judgment  directed 
by  this  conrt  there  is  an  end  of  the  litigation ;  but  when  there  is 
a  question  whether  or  not  the  lower  court  has  entered  the  judg- 
ment directed,  then  an  appeal  lies.     If  the  appeal  be  frivolous, 
and  not  taken  bona  fide,  the  remedy  is  the  imposition  of  heavy 
damages.'^  It  is  always  within  the  power  of  the  appellant  to  raise 
a  question  as  to  whether  the  mandate  of  the  higher  court  upon 
a  former  appeal  has  been  correctly  entered,  and  thus  indefinitely 
prolong  the  litigation.     The  imposition  of  heavy  damages  as  for 
a  frivolous  appeal  suggested  by  Justice  McFarland  would  not 
deter  an  irresponsible  litigant,  who  might   greatly  injure  the 
opposite  party  without  giving  other  than  a  three  hundred  dollar 
bond.     A  writ  of  mandate  would  compel  obedience  to  thei  direc- 
tion of  the  appellate  court  in  such  case  and  would  be  an  ad- 
equate remedy. 

§  495.  Bnle  that  consent  judgments  not  appealable— Excep- 
tions. 
It  is  a  well-established  principle  that  a  party  cannot  complain 
of  error  which  he  has  waived,  or  in  which  he  has  acquiesced. 
An  application  of  this  principle  forbids  an  appeal  from  what  is 
known  as  consent  judgments.®*  And  it  was  held  that  a 
mortgagee  who  proceeds  to  sell  the  mortgaged  premises  under  a 
decree  of  foreclosure  waives  his  right  to  appeal  from  that  part 
of  the  decree  which  directs  that  the  sale  shall  be  made  subject 
to  a  lien  adjudged  to  be  prior  to  the  mortgage.®^  It  would 
seem,  however,  that  a  party  cannot  waive  his  right  of  appeal 
from  a  judgment  on  a  contract  void,  because  prohibited  by 
statute.  Thus,  where  there  was  a  statute  providing  that  in  a  suit 
on  a  usurion^  contract,  the  court  "must'^  render  judgment  for 
plaintifE  for  the  principal  sum  less  payments  made,  and  against 
defendant,  in  favor  of  the  state,  for  ten  per  cent  per  annum  on 
the  entire  principal  for  the  use  of  the  school  funds,  whether  or 
not  the  unlawful  interest  is  contested,  and  in  no  case,  where 
unlawfully  contracted   for,  must   plaintiff  have  judgment   for 

82^  Ocobock  V.    Nixon    (Idaho),  S7   Pac.   309. 

83  Schmidt  v.  Oregon  Gold  Min.  Co.,  28   Or.  9,  52  Am.  St.  Bep. 
759,  40  Pac.   406. 
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more  than  the  principal  sum  less  the  payments  already  made, 
it  was  held  that  a  judgment  for  plaintiflE  for  the  entire  sum  due 
on  the  usurious  contract,  though  entered  on  the  stipulation  of 
the  parties,  was  appealable.®* 


84  Mate  ▼.  Harlan,  12  8.  Dak.  627,  82  N.  W.  179. 
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not  include  it,  and  which  did  not  also  specify  the  sum  ascer- 
tained upon  such  accounting.  Those  directions  made  collat- 
erally to  the  action;  for  instance,  for  the  payment  of  counsel 
fees,  and  alimony,  and  appointments  of  receivers  are  not  nece^ 
sarily,  in  fact  seldom  are,  included  in  the  judgment.  But  it 
is  difficult  to  perceive  how  the  definition  can  apply  to  many 
nonappealable  orders,  such,  for  instance,  as  orders  for  nonsuit 
orders  on  demurrer,  orders  directing  verdicts — in  fact,  to  any 
order  for  judgment.  A  better  definition  would  be  as  follows: 
Every  direction  of  a  court  or  judge,  made,  or  entered,  in  writ- 
ing, other  than  the  final  judgment,  in  an  action  or  proceeding. 

But,  added  to  the  confusion  resulting  from  a  general  mis- 
understanding of  the  distinction  between  an  order  and  a  judg- 
ment, is  that  resulting  from  the  habit  of  appellate  courts  of 
using  the  terms  "order*^  and  "judgment,"  and  "final  order'* 
and  "final  judgment,"  interchangeably.  Such  misleading 
phraseology  is  most  frequently  found  in  decisions  and  opinionii 
in  states  where  appeals  are  extended,  or  limited,  to  all  orders 
and  judgments  which  aflfect  the  substantial  rights  of  a  party 
without  expressly  designating,  as  is  done  by  the  California 
Code,*  the  orders  from  which  appeals  may  be  taken. 

Within  the  definition,  there  can  be  no  such  thing  as  a  verbal 
order.  In  Campbell  v.  Jones,*  the  respondent  moved  to  strike 
from  the  transcript  the  defendant's  statement  on  motion  for 
a  new  trial,  on  the  ground  that  the  same  was  not  filed  in  proper 
time.  In  response  to  this  motion,  the  appellant  showed  that 
the  district  judge  had,  in  due  time,  verbally  promised  to  have 
an  order  extending  the  time  for  filing  the  statement  entered 
in  the  minutes  of  the  court,  which,  if  done,  would  have  ren- 
dered the  filing  of  the  statement  within  legal  time.  This,  how- 
ever, the  judge,  through  forgetf ulness,  had  failed  to  have  done. 
The  court,  in  refusing  to  consider  the  statement,  and  aflBnn- 
ing  the  judgment,  said:  "An  order  extending  the  minimum 
time  fixed  by  statute  for  filing  statement,  on  motion  for  a  new 
trial,  should,  in  all  cases,  be  in  writing,  and  either  entered  in 
the  minutes  of   the  court,    in  open  session,  or  signed   by  the 

a*  Cal.  Code  Civ.  Proc,   §S   963,  1714,   1715. 

8  41  Cal.  515,  518.    Followed  to  effect  that  verbal  order  of  judgt 
is  ineffectual  in  Shumway  v.  Leaky,  73  Cal.  262,  14  Pac.  841. 
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The  Nevada  supreme  court  has,  however,  accepted  what  was 
said  in  Campbell  v.  Jones  as  authoritative,  and,  under  simikr 
statutory  conditions,  on  the  subject  as  are  found  in  California, 
held  that,  to  be  effectual,  an  order  must  be  not  only  signed,  but 
filed.*^  There  is  a  previous  decision  in  California,  however, 
holding  that  where  an  order  extending  time  for  answering  had 
been  signed  by  the  judge,  but  not  filed,  and  a  judgment  by  de- 
fault was  taken  against  the  party  obtaining  the  order,  the  de- 
fault should  be  set  aside  on  motion ;  and  the  supreme  court,  in 
affirming  the  order,  said  it  was  not  aware  of  any  provision  of 
law  requiring  an  order  to  be  filed.®  This  case  was  evidently 
overlooked  by  the  Nevada  court,  in  so  far  as  it  has  based  its  de- 
cision on  authority. 


or  judge,  made  or  entered  in  writing,  and  not  indnded  in  a  judgment, 
and  section  939  provides  than  an  appeal  may  be  taken  from  an  order 
*  granting  or  dissolving  an  injunction.'  The  order  appealed  from 
is  not  a  'direction'  of  the  court,  nor  does  it  purport  to  dissolve  the 
injunction  previously  granted,  or,  by  its  terms,  to  have  any  effect 
upon  that  injunction.  It  is  a  mere  declaration  by  the  judge  that 
the  injunction  is  no  longer  in  force.  That  it  was  not  the  intention 
of  the  judge  that  it  should  be  considered  as  an  order  of  the  court, 
.  may  be  inferred  from  the  fact  that  he  did  not  cause  it  to  be  entered 
upon  its  minutes  or  filed  with  the  clerk.  It  also  appears  upon  the 
face  of  the  writing  that  he  erased  from  the  form  presented  for  his 
signature  the  words,  'and  the  same  is  hereby  vacated  and  dissolved/ 
and  it  is  clear  from  this  fact  that  he  did  not  intend  that  the  in- 
junction previously  granted  should  be  dissolved  by  reason  of  this 
order.  No  authority  has  been  cited  in  support  of  the  authority  of 
the  derk  to  enter  upon  the  minutes  of  the  court  a  certified  copy 
of  an  instrument  without  any  direction  of  the  court  therefor." 

5  Clark  V.  Strouse,  11  Nev.  70,  79.  The  court  in  reversing  the 
order  granting  a  new  trial  on  the  ground  that  an  order  extending 
time  had  not  been  filed,  said:  'Even  if  we  should  concede  the  ad- 
missibility of  the  testimony  offered  to  establish  the  date  when  the 
order  was  signed,  we  think  it  would  not  benefit  the  respondent.  We 
are  of  opinion,  that  an  order  signed  by  the  judge,  extending  the  time 
fixed  by  statute  for  filing  a  statement  on  motion  for  a  new  trial, 
must  not  only  be  signed,  but  must  be  filed  with  the  papers  in  the 
case,  or  entered  of  record  in  the  minutes  of  the  court,  within  the 
time  prescribed  by  statute:   Campbell  v.  Jones,  41  Cal.  518." 

6  Swift  V.  Canavan,  47  Cal.  86.  Followed  in  Elliot  v.  Whitmore, 
10  Utah,  258,  37  Pac.  463,  holding  that  order  need  not  be  filed  or 
served. 
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It  is  not  necessary  that  signed  orders  be  made  in  open  court 
and  an  appeal  from  an  order  made  at  chambers  will  lie.'^ 

A  written   order  signed   by  the  judge   is  an  order  "made.** 
While  the  court  in  the  above  case  of  Campbell  v.  Jones  states 


T  Sullivan  v.  Trinnf o  etc.  Co.,  33  CaL  385.    In  this  case  the  eourt, 
after  showing  that  the  appealability  of  an  order  is  not  affected  by 
the  fact  that  it  is  made  ex  parte,  said:    "It  is  said  that  no  case 
can  be  f onnd  in  the  California  reports,  in  which  the  right  to  appeal 
from  an  ex  parte  order  granting  an  injunction  has  been  determined, 
and  that  this  fact  indicates  a  practical  construction  of  the  act  against 
the  right.    But  the  absence  of  such  a  determination  may  easily  be 
accounted  for  upon  other  principles.    Ordinarily,  when  time  is  im- 
portant,  t£e  party   temporarily  enjoined  would   seek   the   quickest 
mode  of  relieving  himself  from  the  order;  and  obviously  that  would 
be  to  apply  at  once  to  the  judge  who  made  it,  either  without  or  upon 
notice,  as  the  exigencies  of  the  case  might  seem  to  render  most  ad- 
visable, to  dissolve  it.    Probably  in  ninety-nine  cases  out  of  a  hundred 
this  would  be  the  course  pursued.    But  the  action  of  the  jndge,  what- 
ever it  might  be  upon  the  application,  would  not  be  final,  for  whether 
he  dissolved,  or  refused  to  dissolve,  the  injunction,  the  losing  party 
would  be  entitled  to  appeal.    A  case  might,  therefore,  arise  in  which 
it  would  be  more  advantageous  to  the  party  restrained  to  have  a 
speedy  decision  from  the  court  of  last  resort,  which  wnnid  be  final, 
than  to  obtain  for  the  time  being  a  dissolution  of  the  order  of  the 
jndge  who  made  it  with  a  right  of  appeal,  and  the  control  of  the 
appeal  and  consequent  power  to  delay  a  final  determination  remain- 
ing in  the  party  seeking  the  injunction.     The  statute  allowing  an 
appeal  in  the  first  instance  was,  doubtless,  designed  to  provide  for 
such  cases.    However  this  may  be,  the  causes  indicated  are  amply 
sufficient  to  account  for  the  fact  that  appeals  are  much  more  fre- 
quently taken  after  an  application  to  dissolve  than  before.    But  there 
are  two  cases  at  least,  in  which  the  right  of  appeal  from  ex  parte 
order  granting  an  injunction  has  been  recognized.    In  the  case  of 
Martin  v.  Travers,  7  Cal.  253,  an  ex  parte  injunction  having  been 
obtained,  and  a  motion  to  dissolve  made  and  denied,  an  appeal  was 
taken  from  the  order  refusing  to  dissolve  the  injunction.     The  court 
held,  that,  under    the  provisions  of    sections    336  and  347,  of  the 
I'ractice  Act,  as  they  then  stood,  no  appeal  was  allowed,  and  said: 
'The  appeal  should  be  taken  from  the  order  granting  an  injunction.' 
The  decision  was  rendered  in  1857,  and,  sections  336  and  347,  as 
amended  in  1854,  then  in  force,  only  provided  for  an  appeal  'from 
an  order  granting  or  dissolving  an  injunction.'     The  amendment  al- 
lowing an  appeal  'from  an  order  refusing  to  grant  or  dissolve  an 
injunction,'   was   subsequently   made.    It   is   true   that   it   was   only 
necessary  to  decide  that  under  the  law  as  it  then  stood,  no  appeal 
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that  an  order  should  be  either  entered  in  the  minutes,  or 
signed  by  the  judge  "and  filed,"  and  while  that  is  the  usuiil 
and  better  practice,  yet  there  is  no  code  provision  requiring 
such  orders  to  be  filed.  Bules  requiring  them  to  be  both 
served  and  filed  within  a  given  time  are  found  in  most  courts. 
Any  other  practice  would  lead  to  intolerable  abuse  and  incon- 
venience. 

§  497.    Appeals  from  orders  authorized  by  statute. 

Of  the  numerous  orders  which  may  be  made  in  an  action,  it 
is  seen  that  only  a  part,  presumably  those  considered  to  be  of 
most  importance,  and  to  aflfect  the  rights  of  a  party  most  di- 
rectly and  immediately  were  selected  by  the  legislature  of  Cali- 
fornia as  proper  subjects  of  appeal.®    Orders  not  enumerated 


<:ould  be  taken  from  an  order  refusing  to  dissolve  the  injunction.  But 
the  question  immediately  associated  with  the  question  decided,  at 
once  arose  in  the  minds  of  the  court.  Is  there,  then,  no  remedy  in 
«ase  of  refusal  to  dissolve  f  And  if  there  is,  what  is  itf  Upon  look- 
ing at  the  statute,  the  answer  was  obvious.  There  is  a  remedy,  for 
an  appeal  lies  'from  the  order  granting  an  injunction.'  It  is  so 
expressly  provided.  The  court,  therefore,  at  once  said  the  appeal 
must  be  taken  from  the  order  which  created  the  mischief— the  order 
in  which  the  error  was  first  committed.  And  this  must  be  correct, 
or  there  was  no  remedy  at  all  so  far  as  the  provisional  injunction  was 
concerned.  There  was  no  means  of  correcting  the  second  error  b^ 
appeal  from  the  order  refusing  to  dissolve,  and  if  there  was  no  ap- 
peal from  the  order  granting  the  injunction,  it  was  only  necessary 
to  procure  the  order  ex  parte  and  a  refusal  to  dissolve,  and  the  in- 
junction would  remain  till  the  final  disposition  of  the  cause,  whether 
properly  granted  or  not— a  condition  of  things  which  we  do  not 
think  was  contemplated,  and  the  court  in  the  case  cited  was  evidently 
of  the  same  opinion." 

8  In  addition  to  judgments,  orders  affecting  substantial  rights, 
which  determine  the  action,  and  prevent  final  judgment  are  appeal- 
able in  Washington:  Wash.  Laws  (1893),  p.  119,  c.  61,  $1,  subd.  6. 
For  instance,  an  order  quashing  a  summons  and  the  service  thereof, 
made  upon  a  determination  that  the  action  was  without  merit:  Embree 
V.  McLennan,  18  Wash.  651,  52  Pac.  241;  an  order  denying  a  motion 
to  strike  objections  to  the  confirmation  of  a  sale  of  land  on  execu- 
tion: Krutz  V.  Batts,  18  Wash.  460,  51  Pac.  1054;  an  order  granting 
plaintiff's  motion  for  the  voluntary  dismissal  of  his  action  is  an 
appealablo  one,  where  prior  to  such  dismissal  he  has  obtained  an  order 
of  the  court  vacating  a  decree  of  foreclosure  and  sale  thereunder  in 
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the  nine  action:  Dane  y.  Daniel,  28  Wasli.  159,  OS  Pac.  446;  an  orde 
deiiTing  &  motion  to  cancel  a  lis  pondons;  Waahlngton  Dred^cg  etc 
Co.  T.  Kiunear,  24  Wash.  405,  64  Pac.  522;  an  order  qnashiag  a  re 
turn  on  a  munmons  bj  publication  as  not  having  been  made  with!: 
ninety  days  after  the  flling  of  the  complaint,  aa  required  bj  Law 
of  1896,  page  170,  section  1:  Deming  Tnv,  Co.  y.  Ely,  21  Waeh,  10! 
57  Pac  353;  an  order  dismiBsiDg  an  action  as  to  some  of  the  d< 
feadants^  though  not  all:  PenuBjlyania  Hortg.  Iny.  Co.  y.  Gilbert 
13  Wash.  684,  43  Pac.  941,  45  Pac.  43;  an  order  striking  from  a  com 
plaint  by  a  county  sgainst  a  county  auditor  and  his  sureties  allega 
tions  settling  up,  as  a  ground  of  recovery,  a  breach  of  the  bond  b; 
failore,  to  account  for  moneys  received  by  him  as  ez-offieio  derl 
of  the  board:  Snohomish  County  v.  Ruff,  15  Wash.  637,  47  Pac  35 
441.  Under  Lans  of  1893,  page  119,  section  1,  psragraph  5,  provid 
tug  for  an  appeal  "from  any  order  appointing  or  removing,  or  re 
fusing  to  appoint  or  remove,  a  receiver,"  an'  order  diteharging  good: 
from  the  poaaoasion  of  a  receiver  is  appealable:  Armstrong  v.  Pord 
10  Waah.  S4.  38  Pac.  866.  The  following  orders  were  held  nooap 
p«alable  orders  under  the  statutes  of  Washington:  An  order  deny 
ing  a  motion  for  judgment  by  default  on  the  ground  that  defend 
ant  had  one  day  more  in  which  to  plead  ia  not  appealable:  Schlot 
feldt  V.  Bull,  13  Wash.  242,  43  Pac.  33;  an  order  setting  aside  i 
defanlt,  and  granting  leave  to  sjiswer,  whether  the  proceeding  h 
by  motion  in  the  original  ease  or  by  petition  in  a  new  one,  is  no 
appealable:  Baitmeir  y.  Siegmnnd,  13  Wash.  624,  43  Pac.  878;  a: 
appeal  will  oot  lie  from  an  order  sustaining  a  demurrer  to  a  com 
plaint,  there  being  no  provision  therefor  in  Laws  of  1893,  chapte 
61,  which  provides  that  only  such  orders  as  are  specified  in  tha 
act  shall  be  appealed  from;  Mason  County  v.  Dunbar,  10  Wast 
163,  38  Pac  1003;  an  order  yacating  a  judgment  ia  not  appealabl 
nnder  any  of  the  proviaiona  of  Ballinger'a  Cods,  section  650( 
anthorizing  the  right  of  appeal:  Nelaon  v.  Denny,  26  Wash.  32' 
67  Pae.  78;  an  order  that  the  proceedings  before  the  snperic 
court  be  sent  to  the  supreme  court  for  the  determination  of  th 
points  ia  eontroyerey  is  not  appeolabtst  Manson  v.  Mndgett,  1 
Wash.  662,  46  Pac  306;  an  order  denying  a  motion  to  quaah 
lummons  is  not  appealable  as  a  final  order:  Prussian  Nat.  Ins.  Ci 
of  Stettin,  Germany,  y.  Northwestern  Mra  etc,  Ins.  Co.  at  Por 
land,  Or^on,  19  Wash.  281,  63  Pac  168;  an  order  sustaining  a  d< 
murrer  ia  not  an  appealable  one:  Padley  v.  Gregg,  26  Wash.  32! 
67  Pac  72;  an  order  denying  pJaintiSs'  motion  for  jndgraemt  againi 
garnishees  who  haye  anawered,  made  under  2  Ballinger'a  Annotate 
Codes  and  Statute^  section  5402,  providing  that  such  judgment  may  t 
ordered  in  certain  cas^  ia  not  an  appealable  order,  since  such  ord( 
New  Trial,  VoL  11—66 
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for  new  trial,®  and  if  they  be  erroneous  and  affect  a  substan- 
tial right  may  warrant  a  reversal  or  new  triaL 

is  not  snch  a  final  determination  of  the  i>artie8  as  contemplated  by 
code,  title  36,  authorizing  appeals  from  final  orders  and  judgments; 
the  order,  if  erroneous,  being  therefore  reviewable  on  appeal  from 
the  judgment:  Green  v.  Moore,  24  Wash.  241,  64  Pac.  151;  order 
refusing  to  direct  verdict  for  defendant  and  for  nonsuit  nonappeal' 
able:  Dassett  v.  St.  Paul  etc.  Lumber  Co.,  28  Wash.  618,  69  Pac  9; 
an  appeal  will  not  lie  from  an  order  of  a  district  court  requiring 
that  appellee  on  an  appeal  from  justice's  court  give  the  bond  re- 
quired of  a  plaintiff  not  resident  of  the  state,  or  that  the  action 
would  be  dismissed  at  his  cost,  since  Code  of  Civil  Procedure,  sec- 
tions 1722,  1723,  as  amended  by  Session  Laws  of  1899,  page  146, 
enumerating  the  orders  and  judgments  from  which  appeals  may  be 
taken  to  the  supreme  court,  is  exclusive,  and  does  not  designate 
any  such  order:  State  v.  Napton,  24  Mont.  450,  62  Pac.  686;  ex- 
ceptions to  the  taxation  of  costs  are  reviewable  only  on  appesl 
from  the  judgment  and  such  order  is  not  appealable:  Montana  Ore 
Purchasing  Co.  v.  Boston  etc.  Min.  Co.  (Mont.),  70  Pac.  1114;  an 
sppeal  from  an  order  by  the  district  court  taxing  costs  wiU  not  lie: 
Murray  v.  Northern  Pacific  By.  Co.,  26  Mont.  268,  67  Pac  625; 
objections  to  such  costs  are  reviewable  only  on  direct  appeal  from 
the  judgment  itself:  State  v.  Millis,  19  Mont.  773,  48  Pac.  773;  an 
order  refusing  to  appoint  a  receiver  is  not  appiealable:  Cotter  v. 
Cotter,  16  Mont.  63,  40  Pac.  63;  an  appeal  will  not  lie  from  an  in- 
terlocutory order:  De  Harrison  v.  Perea  (N.  Mex.},  70  Pac.  558; 
appeal  not  allowed  from  order  refusing  application  to  intervene: 
Cobree  Grande  Copper  Co.  ▼.  Greene  (Ariz.),  68  Pac  524;  order 
quashing  an  information  in  proceeding  to  remove  county  conmiis- 
Bioners,  held  nonappealable:  Mahoney  v.  Elliott  (Idaho),  69  Pac 
108;  under  Bevised  Statutes^  subdivision  5,  section  4831,  wbieh 
provides  that  an  appeal  may  be  taken  from  an  order  "against  or 
in  favor  of  directing  the  partition,  sale,  or  conveyance  of  real 
property, '^^  an  order  denying  the  issuance  of  an  order  to  show 
cause  why  the  real  estate  of  a  decedent  should  not  be  sold  to  pay 
claims  against  his  estate  is  an  appealable  order:  State  ▼.  Whelan 
(Idaho),  53  Pac.  2;  an  order  in  an  escheat  proceeding  directing 
specified  persons  who  are  not  parties  thereto  to  turn  over  to  a  r^ 


•  Nonappealable  orders:  Harper  v.  Hildreth,  99  CaL  265,  33  Pae« 
1103;  order  dismissing  action;  McFarland  v.  Halcomb,  123  Cal.  84, 
55  Pac.  761,  directing  that  complaint  be  made  more  definite  and 
certain:  Estate  of  Turner,  128  Cal.  388,  60  Pac.  967;  order  denying 
a  motion  for  an  amendment  of  the  claim  upon  the  mortgage  note  Dy 
including  the  mortgage  in  the  claim  is  not  appealable;  and  an  ap* 
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are  the  creations  of  statute*,  and  cannot  be  extended  by  impli- 
cation.*® 


§  498.    Appeal  only  allowable  ftom  original  order— Excep- 
tions. 

It  may  be  stated  as  a  general  principle  that  an  appeal  can- 
not be  taken  from  orders  denying  motions  to  set  aside  orders. 
If  the  order  of  which  a  review  is  sought,  be  appealable,  the  ap- 
peal must  be  taken  from  that  order.  An  order  refusing  to 
disturb  a  judgment  or  former  order  is  the  mere  negative  ao 
tion  of  the  court  declining  to  disturb  its  first  decision.    It  is 

W.  147;  Loche  v.  Hubbard,  9  S.  Dak.  364,  69  N.  W.  588;  discharging 
receiver:  Hoffman  v.  Bank,  4  N.  Dak.  473,  61  N.  W.  1031;  snstain- 
ing  demurrer  to  answer,  no  judgment  having  been  entered:  Harris 
Mfg.  Co.  V.  Walsh,  2  Dak.  41;  3  N.  W.  307;  refusing  to  set  aside 
service  of  summons:  Ryan  v.  Davenport,  5  8.  Dak.  203,  53  N.  W. 
568;  refusing  application  for  judgment  on  findings  of  jury:  Persons 
V.  Simons,  1  N.  Dak.  243,  46  N.  W.  969;  when  costs  are  improperly 
taxed  against  a  party,  his  proper  remedy  is  by  motion  to  have  the 
judgment  modified,  and  not  by  appeal:  Sorenson  v.  Donahoe,  12  S. 
Dak.  204,  80  N.  W.  179;  a  mere  order  for  judgment  is  not  appeal- 
able, but  is  reviewable  upon  appeal  from  the  judgment:  In  re 
Eaton,  7  N.  Dak.  273,  74  N.  W.  870;  order  sustaining  demurrer  to 
petition  in  election  contest  and  refusal  of  leave  to  amend  nonap- 
pealable: Turner  v.  Hamilton  (Wyo.),  67  Pac.  1117. 


Cal.  237,  66  Pac.  326;  refusing  to  dismiss  action;  Grant  v.  Los 
Angeles  etc.  Ry.  Co.,  116  Cal.  71,  47  Pac.  872;  refusing  to  vacate  an 
order  substituting  a  person  as  plaintiff  in  place  of  the  original 
plaintiff:  Foley  v.  Foley,  120  Cal.  33,  65  Am.  St.  Rep.  147,  52  Pac. 
122,  denying  motion  to  set  aside  default,  striking  out  demurrer,  and 
entry  of  judgment;  Melde  v.  Reynolds,  120  Cal.  234,  52  Pac  491, 
striking  from  files  affidavits  in  support  .of  motion  for  new  trial, 
while  pending;  Kofoed  v.  Gordon,  122  Cal.  314,  54  Pac.  1115,  inter- 
locutory order;  Free  Gold  Min.  Co.  v.  Spiers,  135  Cal.  130,  67  Pac. 
61,  authorizing  receiver,  appointed  to  take  charge  of  and  work  min- 
ing property,  to  purchase  a  cyanide  tailings  plant,  in  order  to  work 
a  large  quantity  of  tailings  of  great  value,  to  be  paid  for  out  of  any 
funds  coming  into  his  hands. 

10  Juan  V.  Ingoldsby,  6  Cal.  440;  De  Barry  v.  Lambert,  10  CaL 
504;  Baker  v.  Baker,  10  Cal.  627;  Hopper  v.  Kalkman,  17  Cal.  517, 
holding  order  made  before  judgment  refusing  to  transfer  from  ft 
district  court  to  the  circuit  court  of  the  United  States  to  be  not 
appealable;  Wenborn  v.  Boston,  23  Cal.  321,  holding  order  refusing 
to  allow  an  intervention  to  be  nonappealable,  because  not  men- 
tioned in  the  statute  among  orders  from  which  an  appeal  might  be 
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der  or  when  such  an  appeal  would  be  vain  J 
showing  the  rights  of  the  aggrieved  party." 

The  code  makes  Geveial  exceptions,  expre 
necessary  implication.  Without  reference 
aside,  or  refusing  to  set  aside,  verdicta  anc 
eating  judgments  which  may  or  may  not 
all  orders  made  on  motions  made  under  the 
tion  473  of  the  Code  of  Civil  Procedure  of  C 
ilar  statutes  found  elsewhere  constitute  lar| 
tions  to  the  general  rule.  And,  of  course,  al 
ments  are  attacked  by  suits  in  equity  fou 
mistake,  fraud,  inadvertence,  etc.,  fall  witl 
of  exceptions,  the  judgments  therein  being 

Some  of  the  language  used  in  the  opinion 
cause  failing  to  take  cognizance  of  the  exc 
Kuhle  V.  Hawkett,**  it  was  said  that  there  ■ 
from  an  order  refusing  to  set  aside  a  judgm 
is  itself  appealable.  There  is  certainly  nc 
order  refusing  to  vacate  unless  the  order  so 
be  appealable,  and  the  rule  will  often  he  f 
and  unqualifiedly  stated  without  properly  re 
tions  to  it. 

It  is  a  primary  condition  to  the  appeali 
orders  that  the  order  or  judgment  sought 
itself  appealable.'* 

Orders  granting  or  refusing  new  trials  p] 
fore  the  settlement  of  the  statement  inadve 

IS  The  subject  of  relief  in  such  eases  is  di 
chapter  47. 

14  B9  CbI.  638,  640,  27  Pac.  57. 

IB  See  Harper  v.  Hildreth,  89  Cftl.  S65,  SS 
Sutton  T,  SymondH,  100  Cal.  577,  35  Pac.  158,  Ii 
said:  "The  order  refusing  to  vacate  the  ord« 
1891,  is  not  an  appealable  order,  and  for  that 
therefrom  muBt  be  dismisaed.  The  order  striJ 
from  the  files  was  itself  appealable  (Calderwoot 
110;  Clark  v.  Crane,  57  Cal.  633),  and  the  rule 
an  appeal  cannot  be  taken  from  an  order  ref 
order  which  is  it«elf  appealable;  Earpei  v.  Hi] 
&3  Pae.  1103." 
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take  and  without  proper  hearing,  may 
mtder  the  provisions  of  eectiou  473  of 
Civil  Procedure  npon  proper  showing, 
to  do  eo  is  appealable.  In  Morris  v.  I) 
the  plaintiff  for  a  new  trial  bad  been 
court  ot  ita  own  motion,  and  before  i 
settled  or  motion  submitted  by  coimsel 
tained  from  an  ordei  refusing  to  set  i 
sapreme  court  reversed  the  order  deny 
that  it  should  have  been  Bet  aside  upo 
cation,  and  for  the  same  reason — nam 
ing  a  statement  on  motion  for  new  tr 
pealable — an  order  refusing  to  vacate  I 
able." 

It  has  been  herein  previously  showi 
larity  in  the  proceeding  for  new  trial 
ecsential  etepe,  it  is  required  that  then 
ing  and  submission  of  the  motion  unle 
A  violation  of  the  right  of  a  party  h 
these  essential  formalities,  constitutef 
being  shown  on  motion  supported  bj 
entitles  the  party  aggrieved  to  have  1 
an  appeal  lies  from  the  order  on  such 
Lynch,"  the  court  granted  a  defei 
trial  without  hearing,  without  engrosi 
without  argument,  without  submissiot 
the  pontiff.  The  plaintiff  moved  c 
minutes  to  set  aside  the  order  grant 
a  denial  of  his  motion,  plaintiff  appea 
reveraed  the  order,  and  remanded  the 
ore,  stating  that  the  act  of  the  court  op 
plaintiff.    But  such  motions  must  be 

i<  41  Cal  331. 

IT  Sutton  V.  STmonds,  100  Col.  5TS,  Si 

IS  Tbe  method  of  obtaining  relief  froi 
CDMed,  ante,  11  445,  446,  451,  456. 

1»  42  Cal.  363.  See,  also,  Hall  v.  Pola 
Donphj,  63  CaL  a.M;  Odd  Fellow*'  Sav. 
168, 170,  4  Pac.  1173. 
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or  by  affidavits  and  other  doonmentary  evidence,  and  be 
founded  upon  surprise,  mistake,  fraud,  inadvertence,  etc.;  that 
is  to  say,  it  must  be  projected  under  the  provisions  of  the 
appropriate  section,  in  order  to  be  appealable.^® 

In  Coombs  v.  Hibberd,*^  the  court  had  denied  a  motion  of 
plaintiff  for  a  new  trial.    In  so  far  as  the  record  before  tlie 
supreme  court  showed  the  formalities  had  been  observed.    Sub- 
sequently, the  plaintiff  moved  to  "vacate  the  order  denying  a 
new  trial,  and  to  grant  an  order  allowing  the  motion  for  a 
new  trial  to  be  reheard,'^  thus  admitting  that  there  had  been 
a  hearing  of  the  motion.    The  application  was  noticed  to  be 
heard  ^^upon  the  pleadings,  statement  on  motion  for  new  trial, 
stipulation  of  facts,  the  findings  df  the  court  and  judgment- 
roll.^'    From  the  order  denying  this  motion,  plaintiff  appealed 
The  supreme  court,  after  adverting  to  the  case  of  Morris  v.  De 
Celis,  said :  "There  is  an  evident  distinction  between  that  case 
and  the  one  now  present.    There  was  no  foundation,  in  the 
former  case    for  any  order  in   the   premises.    There  was  no 
statement  upon  which  the  court  could  act,  and  no  motion  for 
a  new  trial  had  been  made.    As  the  order  stood  in  the  way  of 
defendant's  appeal,  by  depriving  him  of  the  benefit  of  a  state- 
ment, through  which  alone  the  grounds  of  appeal  could  be  pre- 
sented, it  should  have  been  set  aside  by  the  court  that  made  it. 
The  error  was  not  that  the  motion  for  a  new  trial  was  improp- 
erly granted,  but  that  an  order  was  made  at  all.*'    In  such 
cases,  the  fact  that  the  order  was  irregularly  and  improvidently 
made,  takes  it  out  of  the  general  rule.     Such  a  state  of  things, 
being  of  rare  occurrence,  is  not  to  be  presumed, 'but  must  be 
affirmatively  shown.«« 


§  499.    Orders  on  motion  for  relief  from  a  "proceeding.'* 

An  appeal  may  be  taken  from  the  order  made  on  a  mo- 
tion to  be  relieved  from  a  proceeding  against  a  party,  as  well 
as  from  an  order  made  regularly  upon  motion.    Section  473 

20  See  Cal.  Code  Civ.  Proc,  S  473. 

21  43  Cal.  452,  454.  To  same  effect,  People  v.  Mayne,  118  CaL 
516,  521,  62  Am.  St.  Bep.  256,  50  Pac  654  Holmes  v.  McCleaiy,  63 
Cal.  497. 

22  Carpenter  v.  Superior  Court,  75  Cal.  596,  598,  19  Pac  174. 
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proper  fonn^  based  upon  some  ground  mentioned  in  said  sec- 
tion. An  appeal  from  an  order  made  upon  such  a  motiou 
without  any  such  showing,  and  after  a  regular  trial  partici' 
pated  in  by  the  parties,  would  be  no  less  idle  and  fruitless, 
not  to  say  absurd,  than  the  motion  itself.  And  on  this  sub- 
ject, are  encountered  many  indiscriminating  expressions  by  ap- 
pellate courts — ^that  is  to  say,  unqualified  statements  of  the 
general  rule  against  the  appealability  of  such  orders.  Thufl, 
in  Wickersham  v.  Comerford,^  the  court  stated  broadly  that 
the  party  could  not  have  appealed  from  an  order  denying  his 
motion  (to  set  aside),  an  order  which  was  itself  appealable. 
A  correct  statement  of  the  general  rule,  with  its  proper  quali- 
fication, is  this:  That  a  subsequent  order  on  a  motion  to  va- 
cate an  appealable  order  or  judgment  which  has  been  regularly 
and  advisedly  made  or  entered  is  not  appealable.**  If  the 
errors  complained  of  can  be  considered  on  appeal  from  the 
judgment,  the  general  rule  applies  ;*'^  but  if  not — as  in  case  of 
a  judgment  by  default — an  order  denying  the  motion  to  set 
the  judgment  aside  is  appealable.*®  Such  an  appeal  was  pre- 
sented in  Goyenbeck  v.  Goyenbeck.*®    The  court,  after  stat- 


25  96  CaL  433,  440,  31  Pac.  358.  See  for  other  declarations  of  the 
general  rule,  Eureka  etc.  R.  It.  Co.  v.  McGrath,  74  Cal.  49,  15  Pw. 
360;  Larkin  v.  Larkin,  76  Cal.  323,  18  Pac  396;  Swain  v.  Burnett, 
89  Cal.  564,  26  Pac.  1093;  Estate  of  Gregory,  122  Cal.  483,  55  Pac. 
144;  Birch  v.  Cooper,  136  Cal.  636,  69  Pac.  420;  Estate  of  Murphy, 
128  Cal.  339,  60  Pac.  930;  Gow  Scott  Co.  v.  Spaulding,  2  N.  Dak. 
414,  51  N.  W.  867;  Bailey  v.  Scott,  1  S.  Dak.  337,  47  N.  W.  286. 

26  See  Doyle  v.  EepubUc  Life  Ins.  Co.  125  Cal.  15,  16,  57  Pac.  667. 
57  Reay  v.  Butler,  69  Cal.  572,  11  Pac.  463. 

28  McCormick  v.  Belvin,  96  Cal.  182,  31  Pac.  16.  It  was  held 
that  where  a  motion  to  set  aside  a  judgment  was  heard  and  deter- 
mined on  defendant's  affidavit,  which  did  not  state  facts  sufficient 
to  justify  granting  the  motion,  the  order  made  thereon  was  not  an 
adjudication  which  would  preclude  a  subsequent  motion  for  the 
«ame  relief  baeed  on  sufficient  grounds:  Whittaker  v.  Warren,  14  S. 
Dak.  611,  86  N.  W.  638.  Compare  Wilson  v.  Seattle  Dry  Dock  Co., 
26  Wash.  297,  66  Pac.  384.  See  In  re  Damona's  Estate,  29  Wash. 
;t94,  69  Pac.  1093,  holding  that  an  order  refusing  to  vacate  a  judg- 
ment is  appealable,  so  as  to  bring  up  for  review  that  part  of  the 
<!ase  seeking  a  vacation. 

29  80  Cal.  409,  22  Pac.  175.  Citing  Larkin  v.  Larkin,  76  CaL 
523,  18  Pac.  396;  Tripp  v.  Santa  Eosa,  69  CaL  632,  11  Pac.  219; 
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"From  s  review  of  the  record  and  the  an 
the  following  conclusions  are  reached:  .  . 
where  a  judgment  is  Toidable  and  not  void 
ror  can  only  be  corrected  by  an  appeal,  or  b 
same  aside  in  the  court  where  rendered,  i 
be  made  within  six  months  after  the  rendit 
denied,  by  an  appeal  from  the  order  of  der 
piration  of  six  mouths  from  its  rendition,  a 
be  set  aside  upon  motion  in  cases  where  it 
Bolutely  void  for  want  of  jurisdiction  of  thi 
of  the  person  of  the  defendant."  It  may, 
sidered  settled  that  such  orders  are  appeali 
the  class  of  special  orders  made  after  jud 
within  the  purview  of  section  473  of  the  Co 


g  601.    Order*  on  motioni  for  new  triaL 

Much  is  found  in  Fart  I  of  this  treati 
the  views  and  decisions  by  appellate  coi 
phases  of  orders  on  motiona  for  new  trial,  t 
the  subject  remain  to  be  discussed  under  a 
The  code  expressly  provides  for  appea 
granting  or  refusing  a  new  trial."**  Sin 
found  in  a  majority  of  the  states;*"  but  ii 

83  See  chapter  40. 

84  Cal.  Code  Civ,  Proe.,  I  068,  snbd.  2. 

SB  See  Spicer  v.  Sima  (Ariz.),  57  Pac  610, 
Revised  Statutes,  pajagr&ph  S4fi,  providing  for 
court  from  "final  judgments"  of  the  district  ( 
849,  providing  for  allowaaee  of  appeal  during 
"final  judgment"  was  reudared,  and  paragrap! 
tranacrlpt  to  contain  a  copj  of  the  "final  ja< 
will  lie  except  from  a  final  judgment,  sotwit 
693  gives  the  supreme  court  jurisdiction  to  rei 
ing  OT  rafuding  a  new  trial,  sustaining  or  ove 
etc;  Bacon  v,  Thornton,  18  Utah,  138,  51  Pac 
appeal  from  an  order  denying  a  motion  for  a  ne* 
except  that  the  matt«rB  contained  in  the  statei 
ered  hj  the  appellate  court  in  the  appeal  from 
man  v.  Gorrej,  14  Utah,  169,  43  Pae.  828,  bo 
vacating  a  judgment  for  plaintiff  in  ejectment. 
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tlie  Eame  point  was  decided  in  favi 
1iut  the  right  aeems  to  have  been  rec 
fIcatioD  that  the  ex  parte  order  mi 
inBtance  of  a  mere  intruder  in  the 
Fignaz  t.  Burnett,  repudiated  the  di 
orders  obtained  by  outside  persons 
Terse  parties.  In  commtnting  upon 
an  appeal  had  been  sustained  from  a 
or  restrain,  a  writ  of  assistance,  in 
tortained  on  the  distinct  ground  th 
the  instance  of  a  grantee  of  the  lani 
eaid:  "The  hardship  of  such  an  apj 
parent,  but  I  fail  to  see  that  the  i 
that  it  was  issued  at  the  instance  < 
expected  that  the  purchaser  at  such 
party  in  the  case.  Indeed,  it  has  bt 
purchase  without  special  provision  t' 
If  the  grantee  of  the  original  purch; 
at  all,  he  is  in  no  sense  an  intruder. 
the  court  found  that  the  rule  woul( 
fused  to  enforce  it.  The  court  recoj 
force  such  a  rule  in  that  case  wo 
an  appeal,  and  it  would  often  amc 
the  party  injured  is  compelled  to  aj 
der  where,  having  no  opportunity  t( 
not  present  his  case  to  the  appellate 
too,  he  would  have  no  notice  of  tht 
to  appeal.  In  Henly  v.  Hastings, 
have  paid  the  judgment,  and,  hav 
was  duly  entered,  his  case  wag  endi 
watch  fop  further  proceedings,  nor 
notice  of  the  ex  parte  restoration  o 
pellate  jurisdiction  comes  from  the 
the  statute.  The  sfatutory  proeedur 
the  right  of  appeal  when  it  provide 
fore  judgment  may  be  reviewed  on  : 
and  all  special  orders  after  judgrat 
able.  The  order  appealed  from  is  . 
judgment  and  comes  within  the  t 
also,  did  the  orders  involved  in  tht 
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order  granting  a  preliminary  injunctic 
ing  ft  perpetual  injunction,  in  otter  woi 
liminary  (sometimes  called  temporary) 
granted.  After  decree  granting  perpeti 
no  existing  order  of  injunction  from  v 
taken;  and  an  appeal  therefrom,  taken 
be  disniiBsed  upon  motion  of  the  respo 

It  would  seem  that,  under  this  proviE 
obstacle  to  two  appeals  in  the  case  of  i 
from  the  order  granting,  and  the  other 
ing,  a  dissolution. 

Id  case  of  an  injunction  granted  ex  p 
peal  from  the  original  order,**  or  he  may 
in  case  of  an  order  refusing  that  motioi 
order.  But  it  seems  that,  where  an  inju 
upon  notice,  the  party  must  take  his  appe 
ing  it,  that  the  court  has  no  power  to 
motion  to  dissolve  an  injunction  so  gran 
entertain  and  grant  the  motion,  the  on 
appeal  without  reference  to  the  merits. 
v.  Ctarkin,**  the  court  said :  "It  appea: 
complaint,  an  order  was  issued  to  the  de 
why  an  injunction,  as  prayed  for,  sho 
upon  the  return  of  the  order,  cause  w 
deemed  insufficient,  the  injunction  was  ^ 
upon  the  filing  of  \he  answer,  a  moti 
made  and  sustained.  In  its  ruling  in 
below  erred.  By  the  statute,  the  right 
tion  pending  the  action  is  considered 
decision  at  the  hearing  npon  the  orde 
remedy  of  the  defendants  in  such  case, 

41  Sheward  v.  Citizens'  Water  Co.,  SO  C 
flame  effect,  Webber  v.  Wilcox,  45  Cal.  801 
Cal.  611,  22  Pfto.  327;  Jackson  v.  Bnandl,  1 

42  Sullivan  v.  Triuof*  G,  ft  8.  M.  Co., 
Travers,  7  Cal.  253;  San  Franc  iaea  (Ci 
Beidernan,  IT  Cal.  461. 

43  14  Cal.  543,  551.  Followed  in  Natoi 
Cal.  63;  Hieki  ▼.  IiUcliaoI,  13  Cal.  117. 
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no  remedy,  however,  on  the  grou 
prise,  or  inad?erteiice  under  eectloi 
of  Civil  Procedure,  and  similar  i 
cause  the  writ  being  preceded  by 
bond,  and  iBsuing  as  df  course, 
the  court,  there  is  no  place  in  th 
specified  in  said  section.  Moreoi 
edy  uniformly  provide  for  the  gi' 
demnifying  bond  by  the  party  ' 
thus  providing  a  method  for  his 
had  upon  the  merite.  In  an  earl 
absence  of  any  statute  specifically 
order  refusing  to  dissolve  an  atl 
appeal  from  the  judgment.  This 
Practice  Act  that  an  appeal  couli 
court  to  the  supreme  court  from 
term  granting  or  refusing  a  new 
stautisl  right  in  an  action  or  pro 
ute  was  changed  so  as  to  enumera 
appeal  might  be  taken,  and  neitl 
ders  refusing  to  discharge  an  ai 
specified.  Nevertheless,  it  was  he 
pealable.**  But  this  decision  wa 
later  case.**  Soon  after  the  last-] 
ute  was  amended  as  it  now  stand 
cedure,  wherein  appeals  are  eipre 
dissolving  or  refusing  to  dissolve 


4«  Griiwold  ▼.  Sharpe,  2  CaL  17. 

47  Laws    1851,  p.  106. 

48  See  TasSe  v.  BoHnthal,  7  Cal. 
bnt  followed  aa  a  rule  of  practice  ii 
637. 

*•  AUender  v.  Fritte,  2i  Cal.  447. 
from  the  judgment  the  court  cannot 

BO  Cal  Code  Civ.  Proc,  |  963.  A] 
attachment  in  respect  to  partienlai 
liable  to  seizure  under  the  writ  is,  In 
attachment  as  to  such  property  and  i 
of  the  Code  of  Civil  Procedure:  Risdc 
Traction  Co.  of  San  Diego,  122  Cal.  9 
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be  deprived  of  the  right  of  appeal 
the  court  below  should  be  againat 
Bnbjeeted,    in  some    instancee,    to 

jury As  at  present  advised, 

an  appeal  will  lie  from  an  order 
tachment." 

It  is  held  in  Colorado  that  the  d' 
is  not  applicable  upon  writs  of  en 

The  rule  of  the  same  case  was 
ington  case.** 

§  SOS.  Orders  changing  the  place 
The  code  expressly  allows  appeal 
refusing  to  change  the  place  of  ti 
does  not  apply  to  orders  pertainin 
from  state  to  federal  courts,  such 
appeal  from  the  final  judgment,*" 
In  Kevada,  there  is  no  appeal  i 
change  of  venue.** 

§  606.    Orders  in  contempt  oases. 

In  several  cases,  the  supreme  cou 
appeals  from  orders  punishing  foi 
fully  settled  that  appeals  do  not  li 
orders  are  not  specified  among  th 
code  section  providing  for  appeals 
as  a  "special  order  made  after  final 
ceeding  for  contempt  has  no  legal 
or  proceeding.     It  is  a  distinct  su 

04  Wehle  V.  Karbs,  6  Colo.  16S. 
BB  Windt  T.  Bariniza,  2  Wash.  164, 
BS  Cal.  Code  Civ.  Proc.,  I  963,  mbd. 
860,  33  Pac  211;  Klliott  v,  Wlitmorc 
White  T.  Bailwaj  Co.,  S  Dak.  608,  41 
.BT  Tripp  V.  Saata  Boss.  St.  B.  B.,  fl 
B8  Peters  v.  Jones  (Nev.),  66  Pac. 
Ba  Cal.  Fen.  Code,  f  123S. 
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It  will  be  obBcrred  that  even  h 
power  to  review  was  carefully 
the  jurisdietioD  of  the  lower  cot 
the  limitation  was  enforced  to 
review  and  resulting  in  the  A 
Huerstal  v.  Muir,**  the  court  h 
O'Neil,  and  after  reciting  the  gi 
section  is  not  intended  to  declare 
ments,  when  rendered  without 
nulled  by  a  proper  proceeding, 
judgments  and  orders  in  cases  oJ 
'final  and  concluBive,'  in  the  sei 
able."  But,  immediately,  the  coi 
reasoning  justifying  the  decisioi 
quent  cases,  that,  regardless  of  i 
view  exieted,  no  appeal  could  be  < 
under  any  circumstances,  quotinj 
Civil  Procedure,  and  remarking 
the  position  that  an  order  adju< 
may  be  appealed  from  simply  o: 
shows  want  of  jurisdiction  to  re] 
mitted  on  all  sides  that,  if  the 
such  an  order  is  not  appealabh 
of  this  court  cannot  depend  upc 
jurisdiction  in  the  court  below. 
appeals  in  all  cases  of  contempt 
presented  by  the  record  is  simplj 
lower  court — or  in  none;  since  it 
upon  the  jurisdiction  of  the  eou 
merits  of  the  appeal."  And  fui 
are  not  inclined  to  extend  the  au 
that  it  shall  include  any  case  difl 
not  limited  by  the  conditions  tb 
In  the  case  now  before  us,  no  fine 
imposed  by  the  court  below;  neit 
are  facts  dehors  the  record  which 
statement  or  bill  of  exceptions." 

M  Larrabee  v.  8e1by,  52  CbI.  SOS. 
M  62  CaL  4T8. 
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referred  to  or  any  cited.®*  Tyler  v.  Con 
followed  in  California,®*  and  in  some  i 
lar  cone  tl  tut  ional  and  statutory  prov 
Welch/*  Justice  Beatty,  at  the  close  o 
taining  a  view  of  authorities,  repndit 
People  T.  O'Neil,  and  the  court  held  th 
of  an  appeal  taken  in  contempt  cases, 
be  stated,  antedates  that  of  Huerstal  v. 

It  seems  that  under  the  judicial  syat 
Dakota  and  Utah,  appeals  or  writa  of 
are,  under  some  circumatances  entertaii 

But  generally,  since  the  remedy  by  a 
Trit  of  error,  the  same  objections  lie 
latter  to  obtain  reviews  of  orders  and  ji 
tnitting  for  contempt  as  against  t^e  i 
South  Dakota,  however,  that  a  resort  t 
an  appropriate  method." 

g  507.  Supenriaory  power  limited  to  i 
in  oontempt  obki. 
It  would,  however,  be  a  reproach  uj 
if  no  supervision  or  correction  of  the  a 
contempt  cases  could  be  had  in  any  fon 
that  certiorari  habeas  corpus  and  prol 
remedies  for  reviewing  cases  of  arbitrary 
orders  and  judgments,  each  having  its  p 

«s  IMerring  to  wbat  was  uid  in  Ez  ] 
the  eanrt  said  tlMt  it  waa  mere  didlnm. 

as  See  Saoetiez  v.  Newman,  TO  Cal.  210,  : 
83  CaL  262,  26  Pac.  101;  Ex  parte  Clancy, 
Estate  of  Wittmeier,  118  CaL  253,  60  P( 
State  ez  rel.  etc.  v.  Yonog,  6  6.  Dak.  406,  ( 
held  otherwise  in  suna  state:  State  v.  E 
Am.  St.  Bep.  816,  S4  N.  W.  112. 

TO  11  Not.  187,  193. 

71  See  Cooper  Y.  People,  18  Colo.  SBB,  22 
7  N.  Dai,  299,  74  N.  W.  992;  Noble  (Tp.  < 
264,  86  N.  W.  742;  Snow  v.  Snow,  13  Utal 

73  State  v.  Eiught,  3  S.  Dak.  616,  44  Ai 
412. 
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the  party  injured  by  the  original 
none  but  parties  of  record  at  thi 
appeal.  Before  tie  can  be  heard  ii 
to  make  himself  a  party  of  recoi 
the  order.  From  the  order  made 
In  People  v.  Grant™  the  court  eaii 
become  a  party  upon  the  record  si 
an  appeal.  The  casee  in  which  i 
should  be  taken  from  the  order  its 
not  from  a  subsequent  order  refui 
which  the  party  might  have  prosec' 
nal  order.  We  have  never  held  tl 
the  lapse  of  eisty  day's  from  the  € 
he  had  never  had  an  opportunit 
Tormey  appealed  directly  from 
the  appeal  must  have  been  dismissi 
he  was  not  a  party  upon  the  recore 
mjtted  to  move  in  the  court  belo 
would  be  left  without  remedy."  i 
this  case  an  appeal  was  entertaini 
leave  to  parties  seeking  to  interve 
now  Eettled  that  no  appeal  lies  fro 
to  intervene,  and  that  the  error,  ii 
be  reviewed  on  appeal  from  the  ji 
It  is  necessary,  however,  that  th 
against  whom  the  original  order  oj 
In  Miller  v.  Bate™  the  court  said 
are  to  be  found  in  it,  the  order  a] 
made  upon  an  ex  parte  application 
Bctiou.  That  being  the  case,  the 
any  other  person  than  the  defend  a 
not  aggrieved  by  an  order  to  whicl 
and  as  the  order  is  inoperative  agai 
ing  on  appeal,  and  their  appeal   n 

TO  45  Cal.  97,  69.     To  aome  effect, 
41,  3D  Pa«.  202;   PignoE  v.  Burnett,  ] 
TT  Cobum  T.  Smart,  53  CaL  74E,  ' 
TS  See  ante,  H  480-482. 
Ts  56  Cal.   135. 
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§  509.    Bight  of  party  as  against  intruder  into  action. 

The  game  reason  for  allowing  an  outside  party  against  whom 
an  order  or  proceeding  is  made  or  taken  to  appeal  from  an 
order  refusing  to  vacate  supports  an  appeal  by  a  party  to  an 
action  on  his  motion  to  vacate  such  order  or  proceeding,  made 
on  application  of,  or  taken  by,  an  intruder  into  the  action  and 
without  notice  to  him,  provided,  of  course,  the  original  order 
be  itself  one  from  which  an  appeal  could  ordinarily  be  taken. 
in  City  of  San  Jose  v.  Fulton,*^  the  court,  after  referring  to 
the  general  rule,  said :  '^ut  the  rule  applies  only  to  such  orders 
or  proceedings  as  are  regularly  had.  It  does  not  apply  to  an 
ex  parte  order  taken  at  the  instance  of  a  mere  intruder  into  the 
case — for,  in  the  absence  of  notice  of  the  application  actually 
given,  a  party  is  not  to  be  held  to  knowledge  of  the  entry  of 
an  order  obtained  by  one  who  is  not  already  recognized  adver- 
sary in  the  case.  It  would  be  unreasonable  to  impute  to  him 
notice  of  the  steps  taken  by  a  mere  stranger  to  the  litigation 
resulting  in  an  order  injurious  to  his  rights,  and  a  knowledge 
of  which  may  not,  in  fact,  reach  him  until  too  late  to  take  his 
appeal.*' 

To  be  appealable  the  order  which  is  made  must  be  on  a  mo- 
tion to  vacate  an  original  order  which  is  itself  appealable.®^ 

§  610.    Appeal  may  be  taken  from  void  order  in  due  form. 

An  order  made  in  due  form  is  appealable,  though  void.®* 
The  same  reasons  exist  for  allowing  an  appeal  from  such  an 
order  as  in  the  case  of  a  void  judgment  in  due  f  orm.®^  Accord- 
ingly, it  was  held  that  an  appeal  might  be  maintained  from  a 

80  45  Cal.  316,  319. 

81  Estate  of  Keane,  56  Cal.  409;  Harper  v.  Hildreth,  99  Cal.  265, 
269,  33  Pac.  1103,  holding  that  orders  dismissing  an  action,  denying 
leave  to  file  an  amended  and  supplemental  complaint,  and  to  intro- 
duce certain  evidence,  being  nonappealable,  an  order  denying  plain- 
tiff's motion  to  vacate  these  orders  was  not  appealable.  They 
might  be  reviewed,  however,  on  appeal  from  the  judgment. 

82  Bond  V.  Pacheco,  30  CaL  530. 
88  See  ante,  (  490. 
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void  nunc  pro  tunc  order  amending  an  original  decree  entered 
on  default.** 

M  Hoover  v.  Hoover,  39  Or.  456,  65  Pae.  796.  See,  alu,  Stitei  y. 
MeOee,  37  Or.  574,  577,  61  Pic.  1129.  In  thU  ease  the  eonrt  niJ: 
In  thie  cas«  the  court  said:  "The  court  below,  therefore,  htd  no 
power  or  authority  to  let  aiide  or  vacate  the  decree  on  motion  »ft«r 
the  erpiration  of  the  term,  and  ita  order  attempting  to  do  m  u 
eonseqiiSDtl;'  void  and  reviewable  on  appeal:  Deering  v,  Qoivej,  2e 
Or.  566,  S8  Pac.  710." 
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or  conveyance  of  real  property,  or 
executor,  administrator,  or  guardian 
directing,  the  di^tribntiOD  or  partitic 
thereof,  or  the  payment  of  a  debt,  cl 
live  share;  or  confirming  or  refusinj 
appraiser  or  appraisers  setting  aparl 

It  will  be  observed,  by  reference 
the  first  two  subdivisions  distingoii 
orders,  while  in  the  third  Bubdivisi 
conjunction,  and  the  provisions  th* 
criminately.* 

The  definition  of  a  judgment*  is 
ments  in  a  probate  proceeding  as  ii 
of  proceeding. 

The  provisions  of  the  California  i 
in  probate  matters  have  been  subji 
At  first  no  provision  whatever  waa 
but  provision  was  made  for  appeal 
conrta.  In  Beed  v.  McCormick,*  tl 
constitutional.  In  1855*  section  2! 
amended  bo  as  to  allow  appeals  to 
probate  courts  in  several  matters,  hi 
to  warrant  such  appeal  the  matters  : 
hundred  dollars.  In  1861,'  the  rij 
granting  or  refusing  to  grant  letters 
by  amendment.  The  Code  of  Civil 
contained  the  provision  relating  to 

1  In  the  abBenee  of  a  nggeBtiou  of 
rangement  made  b^  the  codifiers,  it  is 
been  with  the  abject  of  making  it  mor 
period  within  which  appeals  should  b« 
orders  la  probate  court,  which  is  done 
fornia  Code  of  Civil  Procedure  in  thei 
be  taken  within  siity  days  after  ths  < 
entered." 

3'  Cal.  Code  Civ.  Proc,  S  677. 

a  i  Cal.  342. 

*  Laws,  1855,  p.  301. 

5  Laws,  1801,  p.  654. 
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in  a  separate  section,^  extending  the  right  of  appeal  to  several 
additional  orders  in  probate.  Further  amendments  of  no  great 
importance  were  made  in  1874  and  1878.  In  1880,  after  the 
adoption  of  the  new  constitution  in  1879,  abolishing  probate 
courts,  and  instituting  superior  courts  as  the  only  courts  in- 
ferior to  the  supreme  court  having  general  jurisdiction,  the 
separate  section  containing  the  provision  relating  to  appeals 
from  probate  orders  was  omitted,  and  the  entire  matter,  with 
no  material  change  in  its  phraseology,  was  constituted  the 
third  subdivision  of  section  963  of  the  same  code.  In  1897,  the 
first  clause  of  said  subdivision  was  changed  to  read:  '^From  a 
judgment  or  order  granting  or  refusing  to  grant,  revoking  or 
refusing  to  revoke,  letters  testamentary,  or  of  administration, 
or  of  guardianship.'*'''  In  1901  the  words  "or  refusing  to  re- 
voke*' were  inserted  by  amendment  in  the  second  clause,  and 
the  words  *'or  appraisers"  were  inserted  after  the  word  "ap- 
praiser" in  the  last  clause.® 

The  provision  is  so  clear  that  few  cases  have  arisen  under  it 
which  imposed  upon  the  courts  tasks  of  construction.  In  Es- 
tate of  Hughston*  it  was  held  that  an  order  or  judgment  re- 
fusing to  revoke  the  probate  of  a  will  made  prior  to  the  amend- 
ment of  February  28,  1901,  relative  to  that  subject,  though 
not  entered  imtil  after  its  passage,  was  not  appealable  there- 
under, and  that  appeals  taken  therefrom  must  be  dismissed. 

Wth  reference  to  the  right  of  appeal  to  the  supreme  court 
authorized  by  the  constitution  and  provided  by  statutes,  these 
are  liberally  construed.^^    But    such    appeals    lie    only  from 

«  Cal.  Code  Civ.  Proc,  §  969. 

7  Stats.  &  Amendments,  1897,  p.  209. 

8  Stats,  and  Amendments,  1901,  p.  85. 

»  133  Cal.  321,  65  Pac.  742,  1039.  On  the  fiirst  point,  that  Buch 
orders  were  not  appealable  in  the  absence  of  the  amendment,  see 
Estate  of  Winslow,  128  Cal.  311,  60  Pac.  931.  On  the  second  point, 
see  Melde  v.  Beynolds,  120  Cal.  235,  52  Pac.  491. 

10  Estate  of  Scott,  124  Cal.  671,  57  Pac.  654.  In  this  case  the 
court  said:  "We  are  not  inclined  to  dismiss  an  appeal  upon 
grounds  or  for  defects  in  procedure  that  are  purely  technical,  when 
it  is  apparent  that  the  appellant  has  complied  with  the  substantial 
requirements  for  perfecting  his  appeal,  and  is  prosecuting  the  same 
with  diligence  and  in  good  faith.    The  right  of  an  appeal  to  this 
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Bueh  orders  and  decrees  as  are  eim 
division  3,  of  the  Code  of  Civil  Pro 
eubdivision  2  of  that  section,  rela 
nude  after  judgment,  are  not  ap 

court  from  the  superior  court  is  givi 
neli  probate  matters  as  ma^  be  piovi 
ing  such  provision,  and  re^ula-ting  the 
liberajly  construed."  The  parties  hi 
etipulatioD  to  the  effect  that  the  ord< 
tersd  at  a  certain  date  which  was  lat 
entrj  of  the  order.  The  supreme  eoni 
not  prevented  b;'  the  stipulation  fro 
appeal  the  actual  date  of  entrj,  sayi 
of  the  moviofT  part;  herein  is  a  cop; 
court  below,  November  21,  1898,  betn 
the  parties  to  the  proceeding  therein 
the  proponents  of  the  will,  as  folli 
arisen  in  the  above -entitled  cause  as  t 
of  the  order  admitting  the  will  to  p 
ecutors,  which  said  orders  were  signed 
twelfth  da7  of  September,  1898,  for 
itate  BO  that  the  same  shall  be  fixed  i 
lated  for  all  purposes  that  the  said  o 
j-Tovided  by  law  on  the  same  date  tl 
the  twelfth  day  of  September,  1898'; 
bv  reason  of  this  stipulation,  the  ap] 
tending  that  the  8pi>eal  was  within  . 
the  order.  The  time  within  which  thi 
court  maj  he  invoked  is  determined  \ 
lation  of  the  parties.  The  code  pro 
taken  from  an  order  admitting  a  will 
after  its  entry,*  and  it  has  been  hel 
to  an  appeal  are  determined  bj  the  di 
V,  .United  Order  of  Honor,  76  Gal.  SS' 
the  superior  court  does  not  become  c 
enterad  at  length  in  its  records.  Pi 
breast  of  the  judge,  and,  until  it  shi 
may  be  changed  from  time  to  time  i 
only  when  his  decision  has  become  tl 
thus  passed  beyond  his  recall  that  thi 
court  may  be  invoked:  Brady  v.  Bur 
parties  GOuId,  by  their  stipulation,  b: 
view  a  decision  of  the  superior  court 
that  court,  it  would  be  within  their  pc 
moot  questions,  and  we  might  be  cal 
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It  is  the  evident  policy  of  the  legislation  on  the  subject 
to  80  limit  appeals,  subjectively,  and  as  to  time,  as  to  curtail 
dilatory  proceedings  in  the  settlement  of  estatee.^ 

§  512.    Bnle  that  appeal  must  be  taken  from  judgment  or 
order  and  not  from  order  on  motion  to  vacate. 

It  will  be  observed  that  the  section  allows  appeals  from  two 
orders  which  are  in  effect  refusals  to  vacate  former  judgment? 
or  orders — ^namely,  orders  refusing  to  revoke  letters  testamen- 
tary, and  orders  refusing  to  revoke  the  probate  of  wills.  With 
these  exceptions,  the  rule  that  the  appeal  must  be  taken  from 
the  judgment  or  order  itself,  and  not  from  an  order  on  sub- 
sequent motion  to  vacate  it,  is  strictly  adhered  to.  In  Estate 
of  Hickey,^*  the  court  said :  "This  appeal  is  taken  by  the  ad- 
ministrator from  an  order  vacating  a  prior  order  settling  hitt 
final  account.  In  an  addendum  to  respondent's  brief  the  point 
is  made  that  the  order  is  not  appealable,  and  that  the  appeal 
should  therefore  be  dismissed.  It  was  expressly  held  that  "ap- 
peals in  probate  proceedings  lie  only  from  such  orders  and  de- 
crees as  are  enumerated  in  section  963,  subdivision  3,  of  the 
Code  of  Civil  Procedure.'*    That  the  order  here  appealed  from 
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orders  that  had  never  been  made,  or  judgments  that  had  never  been 
entered.  It  does  not  appear  for  what  pnri>ose  the  above  stipulation 
was  entered  into,  the  only  recital  therein  being  the  'confusion'  that 
had  arisen  as  to  the  date  of  the  actual  entry  of  the  order.  There 
does  not,  however,  appear  to  have  been  occasion  for  any  confusion, 
as  the  date  of  filing  and  the  date  of  entry  are  distinct  and  separate 
acts,  and  performed  at  different  times.  In  f act,  the  date  of  its  entry 
would  seem  to  be  as  important  a  part  of  the  record  as  the  entry  it- 
pelf  and  as  readily  ascertained  (Ck)de  Civ.  Proc,  §  672;  see,  also, 
Menzies  v.  Watson,  105  Cal.  109,  38  Pac.  641);  but,  whatever  may 
have  been  the  cause  of  the  confusion,  we  hold  that  the  stipulation 
did  not  have  the  effect  to  deprive  the  contestant  of  the  right  to  re- 
view the  action  of  the  superior  court,  or  to  change  the  time  from 
which  his  right  of  appeal  should  begin  to  run.'' 

11  Estate  of  Wittmeier,  118  Cal.  255,  50  Pac.  393.  See,  also. 
Estate  of  Walkerly,  94  Cal.  352,  29  Pac.  719;  Estate  of  Moore,  86 
CaL  58,  24  Pac  816;  Estate  of  Ohm,  82  Cal.  160,  22  Pac.  927. 

12  See  Leach  v.  Pierce,  93  Cal.  614,  29  Cal.  235. 

13  121  Cal.  378,  S3  Pac.  818.  See,  also.  Estate  of  Wittomeier,  118 
Cal.  255,  50  Pac.  393. 
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is  not  enumornted  among  the 
for  is  clear.  ThlB  dispositioi 
regretted,  since,  when  the  com 
account,  if  he  ehould  then  fe 
the  order  then  made  settling  i 
appeal  was  from  an  order  den; 
larly  prosecuted  in  a  case  \i 
grant  a  new  trial.  The  aupn 
had  occasion  to  distinguish  thi 

14  8S  CbI.  302,  26  Pae.  178,  63 
feheariog  in  this  case,  the  court 
tinguisbed  betweoD  orders  on  mi 
new  trial  as  foUowi:  "A  rebeai 
f^ound  that  the  court  in  deeidini 
is  an  appealable  order  diar^i: 
■ame  poiot.  In  Estate  of  Wian 
osed  the  following  language:  'f 
Code  of  Civil  Procedure,  enume 
peal  may  be  taken  to  tbie  court 
proceedings,  and  an  order  refus 
tion  and  lettlement  of  final  aci 
case,  after  the  entry  of  a  decree 
notice  of  her  intention  to'move 
the  decree  of  distribution,  and  t 
petition  for  distribution.  The  a 
was  denied,  and  an  appeal  ws 
record  brought  here  did  not  eoi 
bill  of  ezceptiona  to  enable  this 
the  order  denTuig  the  motion  t 
dismissed.  In  support  of  what 
peal,  the  court  cited  Estate  of 
Luti,  67  Cal.  457,  8  Pae.  3B.  It 
order  had  beoi  made  in  1875,  p 
of  the  executor,  and  discharge  t 
petition  therefor,  the  superior 
order  made  in  1675,  and  an  app 
court  upon  the  ground  that  such 
of  Lntz,  67  CaL  457,  8  Pae.  3fl, 
of  the  executor  and  distribntinf 
a  petition  filed  in  1884  to  vaeat 
perior  court.  An  appeal  from  th 
upon  the  ground  that  it  was  ni 
the  foregoing  cases  the  court  w 
whether  an  order  vacating  or  r«d 
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without  resorting  to  regular  proceedings  for  a  new  trial,  or 
where  such  proceeding  was  not  provided  for,  parties  attempted 
to  maintain  appeals  from  orders  refusing  to  vacate  orders  in 
probate.  In  Estate  of  Walkerly,^*  one  of  the  cases  above  re- 
ferred to,  the  court  said:  "The  order  appealed  from  is  clearly 
not  appealable.  The  general  rule  is  well  established  that  ap- 
peals can  only  be  taken  from  such  judgments  or  orders  in 
probate  proceedings  as  are  mentioned  in  subdivision  3  of  sec- 
tion 963  of  the  Code  of  Civil  Procedure;  and  the  order  ap- 
pealed from  in  the  case  at  bar  is  not  one  of  those  there  men- 
tioned/' After  referring  to  Estate  of  Bauquier,  as  a  modifica- 
tion of  the  general  rule,  the  court  proceeded :  "In  that  case  there 
was  a  regular  contest  and  trial  over  the  question  of  issuing 
letters  testamentary  to  an  executrix,  and  an  appeal  to  this  court 
from  an  order  denying  a  new  trial ;  and  this  court  merely  held 
that,  ^in  all  cases  in  which  the  superior  court,  when  sitting  as  a 
court  of  probate,  is  authorized  to  entertain  a  motion  for  a  new 
trial,  an  appeal  will  lie  from  its  order  thereon.'  But  as  in  the 
case  at  bar  the  attempted  appeal  is  not  from  an  order  made 
on  a  motion  for  a  new  trial,  the  Bauquier  case  does  not  apply. 
And  that  the  order  here  appealed  from  is  not  a  ^special  order 
made  after  trial  judgment'  within  the  meaning  of  the  second 
subdivision  of  section  963  is  also  settled  by  the  authorities  first 
above  cited.  If  it  were  otherwise,  the  third  subdivision  of  said 
section  could  be  entirely  disregarded  by  simply  assuming  that 

tion  is  an  appealable  order,  and  its  langnaj^^e  must  be  construed  in 
connection  with  the  matter  which  it  decided.  Taken  literally,  the 
lan^age  of  the  court  in  each  of  thoee  cases  would  imply  that  am 
appeal  does  not  lie  from  an  order  made  in  probate  proceedings  grant- 
ing or  refusing  a  new  trial,  but  as  such  construction  is  in  direct 
conflict  with  the  expressed  language  of  the  statute,  it  must  be  dis- 
regarded." Under  express  code  provision  in  Montana,  an  appeal 
lies  from  an  order  denying  a  new  trial  in  proceedings  for  the  dis- 
tribution of  a  decedent's  estate:  In  re  Davis'  Estate  (Mont.),  70 
Pac.  721. 

15  94  Oal.  352,  29  Pac.  719.  See,  also.  Estate  of  Wiard,  83  Cal. 
619,  24  Pac.  45;  Estate  of  Calahan,  60  Cal.  232;  Estate  of  Hickey, 
121  Cal.  378,  53  Pac.  818,  abortive  appeal  from  order  vacating; 
Estate  of  Dean,  62  Cal.  613;  Estate  of  Luti,  67  Cal.  457,  8  Pac.  39; 
Estate  of  Smith,  98  Cal.  636,  33  Pac.  744;  Iversen  v.  Superior  Court, 
115  Cal  27,  46  Pac.  817. 
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K  probate  order  not  therein 
and  that  an  order  refusing 
made  after  final  jadgment.' 
settling  the  final  account  of 
estate  was  made  in  1881,  anc 
that  order  waa  denied  by  the 
this  order  was  dismissed  bj  t1 
that  it  was  not  an  appealab! 
of  the  correctnesa  of  the  de( 
and  subsequent  decisions.  1 
to  determine  whether  an  ord 
a  decree  of  distribution  wi 
language  of  the  court  in  the 
broad,  and  wae  well  calcnlatec 
an  appeal  does  not  lie  from  i 
ings  granting  or  refusing  a  n 
of  orders  resulting  from  mist 
the  section  of  the  ode  on  tb 

§  613.  A  jndginent  or  orde: 
the  partition  tale,  or  ooi 

In  the  same  section  just 
from  a  judgment  or  order  "a 
partition,  sale  or  conveyance 
have  been  entertained  under 

In  several  other  states,  v 
visions  as  are  found  in  Calif 
that  appeals  shall  lie  from 

IB  67  CftL  457,  8  Pac.  39. 

IT  'Estate  of  Calaban,  60  Cal. 

18  CaL  Code  Civ.  Froe.,  S  473 

IS  See  Estate  of  Corwia,  61  Ci 
direct  conveyance  of  real  e^tati 
et  seq.  of  the  Code  of  Civil  Pro 
217,  15  Pac.  746,  order  made  in 
an  estate,  authorizing  an  esecut 
tate.  Bnt  an  order  compelling 
be  used  hj  a  creditor  of  the  es' 
ance  of  the  decedent  as  having 
ia  not  appealable:  Estate  of  Ohm 
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court  in  administering  estates.*^  Under  such  provisions  it 
was  held  that  an  order  refusing  to  confirm  a  sale  of  a  deo 
dent's  personal  property  constituted  a  final  order,  and  was  ap- 
pealable.** 

§  514.  Granting,  refusing  to  grant,  revoking  or  refusing  to 
revoke,  letters  testamenfary  or  of  administration,  or  of 
guardianship. 

The  same  section  provides  for  an  appeal  from  a  judgments 
or  order  '^granting  or  refusing  to  grant,  revoking  or  refusing 
to  revoke,  letters  testamentary,  or  of  administration,  or  of  guar- 
dianship.'*  Many  appeals  have  been  taken  and  prosecuted  under 
this  provision  without  question.  But,  prior  to  the  amendment 
of  1897,  noted  in  the  first  section  of  this  chapter,  there  were  no 
appeals  from  orders  refusing  to  revoke  orders  granting  letters 
or  making  appointments.** 

§  515.  Order  settling  an  account  of  an  executor,  adminis- 
trator, or  guardian,  or  refusing,  allowing  or  directing  the 
distribution  or  partition  of  an  estate  or  any  part  thereof. 

Appellate  jurisdiction  of  orders  within  the  above  enumera- 
tion, found  in  the  same  section,  have  been  so  imquestionably 
entertained  as  to  give  little  room  for  construction.  An  inter- 
locutory order  settling  the  account  of  an  administrator  is  ap- 
pealable, and  brings  up  for  review  all  the  proceedings  leading  up 
to  it,  including  the  evidence  upon  which  it  was  based,  though 
the  appeal  be  not  taken  within  sixty  days  after  the  signing  and 
filing  of  the  findings  and  decree.**  So  an  appeal  lies,  under  the 
express  terms  of  the  section,  from  an  order  directing  a  partial 
distribution.*^    But  the  right  of  appeal  is  not  extended  beyond 

20  See  Utah  Confit.,  art.  8,  (  9;  Utah  Rev.  State.,  §  3300. 

21  In  re  Anerbaeh's  Estate,  23  Utah,  %2d,  65  Pac.  488. 

22  In  re  Get  Yonng  Guardianship,  90  Gal.  77,  27  Pac,  158.  See, 
also,  Estate  of  Moore,  86  Cal.  58,  24  Pac.  816.  See,  also,  Estate  of 
Moore,  68  Cal.  394,  9  Pac.  315,  holding  that  an  appeal  did  not  lie 
from  an  order  refusing  to  remove  an  administrator. 

28  Estate  of  Bose^  80  CaL  166,  22  Pac  86. 

24  EsUte  of  Kelly,  63  CaL  106,  See,  also.  Estate  of  Mitchell,  121 
CaL  391,  53  Pac  810,  holding  also  that  where  there  was  partial  dis- 
tribntion  on  petition  of  legatees^  the  executor  could  maintain  an  ap- 
peaL 
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the  evident  intent  and  purriei 
that  no  appeal  could  be  mainta 
ii'aa  entitled  to  a  legacy  in  advi 
of  distribution  ot  the  money 
aey;*"  nor  from  an  order  ref 
court  to  pay  over  funds  in  hie  1 
person  who  had  been  the  spt 
in  satisfaction  of  a  claim  vhi 
Bervices  as  such  administratoi 
to  suspend  or  postpone  a  dei 
from  an  order  directing  an  ai 
assets  to  his  successor,  on  resi 

§  516.    Jnd^ent  or  order  foi 
or  legacy,  or  distributive 

The  benefit  of  appeals  from 
the  section  above  named  have  I 
order  directing  the  pajTnent  ( 
of  an  executor  is  appealable.** 
for  services  rendered  an  admi 
the  settlement  of  the  estate  of 
the  administrator  and  altowe 
court,  and  ordered  to  be  paid  < 
of  administration,  although  n 
the  estate  within  the  meanini 
Civil  Procedure,  will  be  treati 
ing  the  administrator  to  pay  i 
directing  a  payment  of  a  pn 
withstanding  a  previous  adj 
claim,  from  which  no  appeal 
estate  is  insolvent,  and  such  ( 

20  EstatB  of  Casemeot,  78  Cal. 
au  Estate  of  Paten,  72  Cal.  576, 
3T  Estate  of  Bardick,  112  Cal. 
BS  In  re  Barker 's  Estate,  26  M 
KB  Estate  of  Kruger,  123  Cal, 
S3  CaL  627,  29  Pac.  239,  case  i 
minor  and  nooreaident  heirs, 
80  Stuttmeister  v,  Superior  Co 
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o£  tbe  dlBtribntable  estate  is  ascertained,  and  the  accountB  of 
the  admiiiiBttator  settled,  the  administrator  has  a  right  of  ap- 
peal therefrom,  aa  being  a  party  aggrieved  by  the  prematurs 
oraer.**  But  where  it  was  provided  by  a  code  provision  that 
if  a  claim  against  an  estate  was  rejected  the  holder  must  bring 
suit  within  a  certain  time  or  be  barred,  this  was  held  to  pro- 
vide an  exclusive  remedy  and  that  an  order  disallowing  the 
clum  was  not  appealable  under  prorieions  similar  to  those  of 
CiEfomia.** 

11  Estate  of  Smith,  117  Cal.  S06,  49  Pae.  456. 
33  lu  re  Barker's  Estate,  26  Mont.  279,  67  Pae.  941;  l£oiit.  Code 
CiT.  Ptoc.,  I  1722;  Uont.  Bess.  Laws  1899,  p.  146. 
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MENT. 
I  617.  Qeneral  Tiews— Heaning  of  te 
I  &18.  As  to  relation  of  special  older 
I  519.    OrderB  pertaining  to  coata— Co 

of  judgment. 
I  620.    Orders    pertaining    to    coat»— ' 

amount  as  an  element  of  at 
I  S21,    Further  illustiations. 

g  S17.  General  viewi — ^Keanjng^  o 
In  addition  to  orders  made  prii 
Epecified  in  the  statute,  the  right  of 
special  order  made  after  final  juc 
that  while  care  wae  taken  to  desi 
there  might  be  an  independent  revi 
made  before  judgment,  leaving  all 
be  reviewed  on  appeal  from  the  jm 
orders  made  after  judgment,  no  1. 
statute  ool;  requiring  that  the  ordi 
this  word  was  intended  to  mean  h( 
termined.  The  act  of  the  court,  or 
is  ancillary  to  the  juriediction  of 
judgment.  Consequently,  it  is  nor 
entered  after  final  judgment"  whei 
other  court,  authorized  by  law  to  t 
ceedings.*  But  the  order,  to  be  e: 
may  not  cover  a  matter  which  mi 

1  WellB,  Fargo  &  Co,  v.  Anthony,  3 
oourt  very  clearly  demooHtratea  the  got: 
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from  the  judgment.*  Since  the  court  loses  jurisdiction  upon 
the  rendition  and  entry  of  judgment,  except  for  the  settlement 
of  bills  of  exceptions,  etc.,  pertaining  to  appeals,  it  would  be 
difficult  to  find  place  for  a  disHnction  between  a  special  and  a 
general  order,  and  in  practice  it  has  never  been  f  oimd  necessary 
to  attach  any  particular  significance  to  this  word.  The  same 
reasons  for  allowing  an  appeal  from  a  "specia?*  order  made 
after  judgment  would  apply  to  all  others — ^namely,  xmlese  an 
appeal  be  permitted  direct  from  the  order  itself  no  opportunity 
is  afforded  for  revision.  An  order  on  motion  for  new  trial  is 
one  made  after  judgment,  but  that  is  specially  provided  for. 

2  Mantel  v.  Mantel,  135  Cal.  315,  67  Pac.  758.  See,  also,  Greiss 
V.  State  Investment  Ins.  Co.,  93  Cal.  411,  28  Pac.  1041.  In  the  first 
ease  the  facts  and  view  of  the  court  npon  the  motion  to  dismiss,  are 
as  follows:  ^' Judgment  was  entered  herein  in  favor  of  the  plain- 
tiff, Febmary  18,  1901,  August  9,  1901,  the  defendant  moved  the  court 
for  an  order  setting  aside  the  judgment,  on  the  ground  that  no  find- 
ings or  conclusions  of  law  had  been  made  or  filed  in  the  cause,  the 
same  not  having  been  waived.  An  order  denying  this  motion  was 
made  and  entered  hj  the  court,  August  14,  1901.  From  this  order 
the  present  appeal  has  been  taken.  The  facts  presented  herein  are 
within  the  rule  declared  in  Seay  v.  Butler,  69  Cal.  572,  11  Pac.  463; 
Qoyhinech  v.  Qoyhinech,  80  Cal.  409,  22  Pac.  175;  Estate  of  Gregory, 
122  Cal.  483,  55  Pac.  144;  and  upon  the  authority  of  those  cases  the 
motion  must  be  granted."  The  court  then  proceeded  to  distinguish 
between  orders  reviewable  on  appeal  from  the  judgment  and  those 
not  so  reviewable,  but  which  come  within  the  definition  of  "special 
orders  made  after  final  judgment,"  as  follows:  ''An  examination 
cf  the  cases  cited  by  the  appellant  in  opposition  to  the  motion  will 
show  that  in  nearly  all  of  them  the  appeal  was  from  an  order  va- 
cating and  setting  aside  the  judgment,  whereby  the  effect  of  the 
judgment  was  destroyed  by  an  order  subsequent  thereto,  and  in 
which  the  action  of  the  court  could  be  reviewed  only  upon  an  appeal 
from  this  order,  inasmuch  as,  after  the  order  had  been  made,  there 
was  no  judgment  from  which  an  appeal  could  be  taken.  In  one  or 
two  of  the  casee  the  facts  upon  which  it  was  sought  to  vacate  the 
judgment  were  extraneous  to  the  trial  of  the  cause,  and  could  not 
have  been  reviewed  upon  an  appeal  from  the  judgment.  In  none  of 
these  cases  bo  cited  is  the  effect  of  the  above  authorities  impaired, 
or  the  correctness  of  the  'rule  there  laid  down  questioned.  In  the 
present  case,  however,  the  grounds  upon  which  the  defendant  sought 
to  have  the  judgment  vacated  existed  before  the  judgment  was  en- 
tered, and  would  have  been  available  upon  an  appeal  from  the  judg- 
ment."   The  second  case  is  one  in  which  the  court  makes  special 
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reason  is  given  in  the  cod( 
for  the  UBe  of  the  word  "ep> 
bsence  of  any  better  reason, 
was  used  to  diBtinguish  othc 
otion  for  new  trial,  the  lati 

of  a  general  rather  than  of  a 
!  force  and  effect  of  the  j 
rer,  an  order  on  motion  for 

is  renewable  on  appeal  froi 
ite  order  affecting  the  judge 
an  appeal  may  be  taken  f  roc 
3  made  after  judgment* 
s  proviaion  for  appeals  froi 
judgment"  has  but  a  limite 
matters.  In  Estate  of  Witt 
lability  of  any  such  orders 
te  proceedings  lie  only  fron 
mmerated  in  section  963,  sub 
dure.  The  provisions  of  e 
ve  to  appeals  from  orders  m 
pplicable  to  probate  procei 
1,*  certain  orders  which  wou 
Jry  of  such  orders  are  expr 

aee  to  orders  made  in  eonnei 
.nd  8B7B:  "The  refusal  to  dism 
□ally  digpoBe  of  the  motion  i 
by  the  trial  court  which  has  tl 
jtion  for  a  new  trial,  neither  pi 
bere  is  nothing  to  appeal  fro: 
to  resist  a  motion  for  a  new  t 
and  if  overrulsd,  he  may  preu 
ions,  which  becomes  part  of  t. 
irder  of  the  court,  and  of  wh 
ippeal;  bnt  the  refusal  of  the 
'  trial  is  not  itself  the  aubjec 
:oeption  to  sach  a  ruling  be  co 
I  record  upon  appeal  from  an 
3tion  for  a  new  trial." 
ranger  v.  Boll,  6  8.  Dak.  611,  ( 
S  Cal.  25B,  SO  Pac.  S93. 
ate,  I  517. 
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code.  And  the  dissenting  opinion  of  the  chief  justice  in  the 
Wittemeier  case,  wherein  he  contends  that  special  orders  after 
final  judgment  in  special  proceedings  are  appealable  generally 
imder  the  provisions  of  the  code,  deserves  serious  consideration. 

§  518.    As  to  relation  of  special  order  to  the  judgment. 

It'  was  at  one  time  insisted  that  the  orders  made  after  judg^ 
ment  from  which  an  appeal  could  be  taken  meant  those  in 
direct  line  of  the  judgment,  and  did  not  mean  such  as  were 
made  in  the  proceedings  incidental  to,  and  in  preparation  for, 
an  appeal  and  motion  for  new  trial ;  and  it  was  held  in  several 
cases  that  an  order  striking  out  a  statement  on  motion  for  new 
trial  was  not  appealable.^  But  in  Calderwood  v.  Peyser,''  a 
different  conclusion  was  reached,  and  the  latter  decision  has 
been  since  followed.®  In  that  case,  after  noticing  former  de- 
cisions, Wallace,  J.,  delivering  the  opinion,  said :  "The  general 
doctrine  of  those  cases  is,  that  ^any  special  order  made  after  final 
judgment,*  to  become  the  subject  of  an  appeal  here  must  have 
followed  the  judgment,  not  in  mere  point  of  time  of  its  entry  but 
that  the  order  to  be  reviewed  must,  in  some  way  have  depended 
upon  the  judgment  itself,  or  have  followed  it  in  logical  se- 
quence ;  that  it  must  have  ^followed  the  judgment  in  the  same 
line  of  proceedings,'  etc.  I  am  unable,  however,  to  discover 
any  reason  upon  which  these  distinctions  can  be  supported.  If 
there  in  reality  be  any,  these  cases  have  not  pointed  it  out,  but 
have  stopped  with  simply  announcing  the  supposed  distinctions 
themselves.**  The  opinion  of  the  learned  justice  was  so  lucid 
and  instructive  on  the  whole  subject  of  orders  after  judgment 
as  to  justify  a  further  and  extended  quotation.  Continuing 
lie  said:  *TBy  an  examination  of  section  347,  supra,  it  will  be 
seen  that  certain  enumerated  orders  made  in  a  case,  and  which 
respectively  concern  a  new  trial,  an  injunction,  an  attachment, 
or  proceedings  in  partition,  constitute  of  themselves  distinct 
subjects  of  appeal,  whether  entered  before  or  after  the  rendition 

«  See  Qnivey  v.  Gambort,  32  Cal.  304;  Pendergaat  v,  Knox,  32 
CaL  73,  and  cases  cited. 

T  42  Cal.  110. 

8  See  Sutton  v.  Symonds,  97  Cal.  476,  32  Pac.  588;  Clark  v.  Crane, 
67  Cal.  633;  Vole  v.  HolUs,  60  Cal.  672. 


■M  r'  P^ 


>.'!]: 


It: 


'   .»      I 


['i  lil.:     ■- 


.i> 


2  \ 

111 


t    > 


•l 


ll 


4 


APPELLATE  PIL 

[  judgment.  So,  if  any  order 
enumeration,  be  made  before 
it  is  reviewed  here  through 
taken  from  the  judgment  i 
that  any  spedal  order  made 
!  itself,  be  the  aabject  of  appi 
irovisioD  is  apparent,  when  it 
[te  judgment  would  only  brin, 
;b  resulting  in  the  rendition 
1  appeal  may  have  been  taken 
mance  or  reversal,  before  th' 
D  the  court  below ;  so  that  vi 
light  in  some  instances  be  sa: 
[  an  order  entered  before  its 
able  remedy  against  such  an 
'  to  its  rendition,  Accorc 
«al  to  be  taken  directly  fioi 
nal  judgment,  as  the  only  si 
review.  The  statute  declarei 
:ly  in  point  of  time  to  the  i 
fie  subject  of  a  distinct  appeal 
that  it  must  also  be  an  order 
tcedure.  Prom  an  order  refn 
for  instance,  an  appeal  is  g 
!cial  order  made  after  final  j 
rly  given  by  definition,  and 
)on  gome  idea  of  the  particu 
;low,  refuse  to  entertain  an  a 
hr  propriety  as  in  the  other, 
hat  the  rule  laid  down  by  the 
lot  to  be  maintained ;  the  ml 
!  that  its  application  to  cas 
in  many  instances,  be  prodi 
and  the  most  profitless  prel 
equired  line  of  procedure?  I 
upon  the  judgment?  Or,  wt 
igment  in  the  same  line  of  i 
be  any  uniform  line  of  proi 
lie  of  such  delineation  as  woi 
jundary  line  between  orders 
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the  appellate  jurisdiction  of  this  court?  Nor  does  the  rule  in 
question,  by  its  practical  operation  upon  the  substantial  rights 
of  parties,  commend  itself  to  my  judgment.  For  under  thai: 
operation  a  special  order,  if  made  after  the  rendition  of  judg- 
ment and  made  in  a  case,  too,  within  our  appellate  jurisdiction, 
though  it  may  be  clearly  erroneous  and  perhaps  of  the  most 
oppressive  and  ruinous  character,  is  nevertheless  effectually 
withdrawn  from  revision  in  this  court,  because,  forsooth,  it  was 
not  entered  in  a  particular  line  of  procedure.  Its  other  errors 
are  not  to  be  inquired  into  here,  because  it  Has  the  merit  of 
having  been  irregularly  entered  in  the  court  below."  As  thus 
jsettled  the  law  permits  an  appeal  from  any  order  made  after 
judgment,  that  is  to  say,  any  order  in  the  action  which  is  sub- 
sequent in  point  of  time  to  the  entry  of  the  judgment,  not 
reviewable  on  appeal  from  the  judgment,  and  which  could  not 
be  availed  of  on  motion  for  new  trial.  But  an  order  does  not 
come  within  the  definition  for  the  purposes  of  appeal  if  the 
law  has  expressly  provided  another  method  of  procedure  for  its 
correction.  Thus  it  was  held  that  orders  made  in  a  proceeding 
to  have  a  homestead  appraised  at  the  instance  of  a  judgment 
creditor,  was  not  appealable,  the  court  saying :  'TVe  do  not  think 
the  orders  are  appealable.  The  statute  provides  that  the  ap-* 
plication  of  the  creditor  is  to  be  *to  the^  superior  court  of  the 
county  in  which  the  property  is  situated/  It  is  not  necessarily 
to  be  made  to  the  court  which  rendered  the  judgment.  There- 
fore it  is  not  to  be  a  proceeding  in  the  action.  It  is  to  be  an  inde- 
pendent proceeding — a  special  proceeding.  At  least,  it  mu^t 
be  so  where  the  homestead  is  situated  in  a  different  county 
from  that  in  which  the  judgment  was  rendered ;  and  we  do  not 
think  that  the  meaning  of  the  statute  is  that  such  applications 
are  to  be  held  to  be  of  different  natures  according  to  the  place 
in  which  they  may  happen  to  be  made.  Taking  it  to  be  ari 
independent  proceeding,  the  order  complained  of  cannot  be  held 
to  be  'special  orders  made  after  final  judgment/  For  such 
orders  must  be  in  the  cause  in  which  the  judgment  was  ren- 
dered.'' • 
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APPEU^TE  P] 

e  been  shown/®  no  appeal 
ttil  it  IE  entered;  therefore 
Tom  an  order  after  jadgn 
wed  on  appeal  from  the 
T  be  made  in  point  of  tin 
ter  its  reoditioii. 

Orders  pertainrng  to  cost 
mtry  of  judgmeat. 

usually  not  difficult  to  det' 
le  by  reason  of  the  qneetic 
to  the  entry  of  the  judgn 
;WB  of  the  court,  expresBec 
I,  and  at  other  times  in  th 
conflicting  with  reference  ■ 
jlating  to  costs  and  cost-bill 
ubject.  As  the  costs  of  an 
latter  in  litigation,  the  sul 
be  noted  in  the  first  place 
among  those  appealable  oi 
ad  subdivision  of  section  9 
on  separate  appeal,  as  froi 
appeal  from  the  j'udgmon 
[ceptioEB  is  required,  since  t 
bill  of  costs  or  any  order  th< 
Tiether  the  one  method  or 
;  qaestioQ  of  whether  the  o 
y  of  judgment.  The  code 
osts  reads  as  follows:  "Thi 
rendered,  and  who  claims  1 
idserve  upon  the  adverse  pai 
r  notice  of  the  decision  of  tl 
the  judgment  on  the  verdii 
iich  entry  is  made — a  memi 
d  necessary  disbursements 
lemorandura  must  be  rerifi 
Forney  or  agent,  or  by  the 

e,  SS  485,  486. 
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that  to  the  best  of  his  knowledge  and  belief  the  items  are  cor- 
rect, and  that  the  disbursements  have  been  necessarily  incurred 
in  the  action  or  proceeding.  A  party  dissatisfied  with  the 
costs  claimed  may,  within  five  days  after  notice  of  filing  of 
the  bill  of  costs,  file  a  motion  to  have  the  same  taxed  by  the  court 
in  which  the  judgment  was  rendered,  or  by  the  judge  thereof 
at  chambers.  By  the  decision  of  the  court  or  referee,  herein 
referred  to,  is  meant  the  signing  and  filing  of  the  fijidings  of 
fact  and  conclusions  of  law/'** 

The  earlier  California  decisions  adhered  to  the  doctrine  that 
inasmuch  as  costs  entered  into  the  judgment,  and  were  given  by 
it,  the  question  could  only  be  reviewed  on  appeal  from  the 
judgment  Perhaps  the  best  exposition  of  this  view  is  found 
in  Lasky  v.  Davis,**  where  the  court  said:  "An  order  made 
on  a  motion  to  retax  costs  is  not  appealable.  It  is  not  an  order 
made  after  final  judgment  within  the  meaning  of  section  343 
of  the  Practice  Act,  even  though  it  be  made  after  the  entry  of 
judgment,  for  in  legal  effect  the  order,  if  the  motion  is  granted, 
amounts  to  t  modification  or  amendment  of  the  judgment,  or, 
in  other  words,  becomes  a  part  of  it.  If  the  motion  is  denied, 
the  error  is  none  the  less  in  the  judgment,  and  can  be  reviewed 
only  upon  an  appeal  from  the  judgment.  Costs  are  included 
in  and  constitute  a  part  of  the  judgment,  and  hence,  though 
ascertained  and  adjudged  by  the  court  after  an  entry  of  the 
judgment  by  the  clerk  may  have  been  made,  yet  the  law  con- 
siders such  action  of  the  court  as  having  preceded  the  final 
judgment.'*  And  the  appeal  was  dismissed.  But  in  that  case 
the  court  cited  several  cases,  in  support  of  this  view,  and  among 
them,  Levy  v.  Gettleson,*®  in  which  it  was  simply  held  in  keep- 
ing with  the  rule  stated  above  that  an  order  denying  a  motion 
to  retax  costs  made  after  rendition,  but  before  entry  of  judg- 
ment, was  not  a  "special  order  made  after  final  judgment,"  and 
that  the  proper  course  would  have  been  to  appeal  from  the 
judgment,  raising  the  question  of  the  correctness  of  the  taxa- 

11  Cal.  Code  Civ.  Proc,  §  1033. 

15^  33  CaJ.  677.    See,  also,  Orr  v.  Haskell,  2  Mont.  351. 

18  27  Cal.  686.  To  same  eflfect,  Flubacher  v.  Kelly,  49  Cal.  116; 
In  Kelly  v.  McKibbin,  "54  Cal.  194,  where  the  court  could  not  review 
the  order  because  of  defectiveness  of  the  record  on  appeal. 
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tion  of  costs  by  a  statement  annexed 
Jones  V.  Frost**  appeara  to  have  bt 
In  that  case  it  was  held  that  the  pi 
of  an  order,  adding  a  sum  by  waj 
after  its  entry,  was  by  appeal  froi 
Norton*"  the  correct  rule  was  stal 
drawn  between  orders  in  relation  t< 
entry  of  judgment,  and  the  deciaoi 
tically  overruled.  The  order  on  a 
retax  the  costs  had  been  made  after 
was  dismissed  by  the  lower  court 
no  jurisdiction  of  the  motion,  ant 
The  court,  per  Sprague,  J.,  in  revei 
the  order  dismissing  the  motion  beo 
of  the  judgment,  it  might  have  beei 
from  the  judgment,  and  might  hav* 
ment  on  such  appeal.  But  the  q 
whether  an  appeal  lies  from  the  ore 

after  final  judgment The  oi 

letax  the  costs  in  an  action  is  a  pi 
some  mode,  in  this  court.  If  ma 
rendered,  it  may  be  reached  by  an 
but  if  made  more  than  twenty  days  ! 
how  is  the  question  to  be  present' 
clear,  upon  the  authorities  in  this  co 
only  by  means  of  a  statement  on  a 
not  be  annexed  to  the  judgment,  bee 
have  elapsed  since  the  entry  of  the 
nexed  to  the  order  it  has  no  place  i 
brought  before  the  appellate  court. 
is  in  effect  a  motion  to  modify  tl 
the  order  may  be  considered,  when 
of  the  judgment,  it  seems  clear  tc 
after  the  entry  of  the  judgment  it  i 
ment  as  fully  in  every  sense  as  an 
ment  in  any  other  respect.  If  this 
the  party  complaining  of  the  ordei 
be    wittiout    redress."    Dooley    v, 

14  28  Cal.  S46. 

16  «1  Cal.  439,  441. 
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qnently  died  as  authority  where  appeals  from  orders 
pertaining'  to  matters  other  than  costs  were  involved, 
and  it  has  been  approved  and  followed  in  several  sub- 
sequent cases^  not  only  in  California,  but  elsewhere,  on 
appeals  fnttn  orders  made  after  judgment,  relating  to  costs.** 
In  other  cases  appeals  have  been  entertained  from  such  orders 
without  question  as  to  the  proper  appellate  practice.*''  In 
Quitzow  V.  Perrin*®  the  rule  in  Dooley  v.  Norton  was  expressly 
approved.  The  case,  however,  presents  some  peculiar  phases. 
The  order  retaxing  costs  was  made  after  judgment,  and  there 
was  no  appeal  from  the  order,  and  yet  the  court  held  it  could 
be  reviewed  on  appeal  from  the  judgment,  because  the  judg- 
ment was  for  less  than  three  hundred  dollars,  in  which  case 
plaintiflE  not  being  entitled  to  recover  costs,  and  from  both  this 
fact  and  the  fact  that  costs  were  allowed,  the  court  held  that 
the  error  was  apparent  upon  inspection  of  the  judgment  itself 
and  constituted  an  exception  to  the  rule  applicable  to  order;^ 
made  after  entry  of  judgment.  The  court  accordingly  modi- 
fied the  judgment  by  striking  out  the  item  for  costs. 

The  supreme  court  of  Montana,  in  Granite  Mountain  Min. 
Co.  V.  Weinstein,^®  attempted  to  distinguish  that  case  from 
its  previous  decision  in  a  prior  case  and  other  decisions  in  line 
with  it,  but  wound  up  its  decision  by  approving  Dooley  v.  Nor- 
ton, and  subsequent  California  cases. 

§  520.    Orders  pertaining  to  costs — Considered  with  reference 
to  amount  as  an  element  of  appellate  jnrisdiotion. 

On  the  question  whether  the  appealability  of  an  order  made 
after  final  judgment,  and  pertaining  to  costs,  is  aflfected  by  the 
amount  of  such  costs,  there  has  existed  some  conflict,  and  con- 
siderable uncertainty  has  resulted.    The  rule  as  finally  settled 

16  See  Empire  G.  M.  Co.  v.  Bonanza  etc.  Co.,  67  CaL  406,  410,  7 
Pac  810;  Schollert-Oanahl  L.  Co.  v.  Neal,  94  Cal.  192,  194,  29  Pac. 
622. 

n  See  Jacob!  v.  Bauer,  55  CaL  554;  O'Neil  v.  Donahue,  57  Cal. 
226;  Alderman  v.  Kirkpatrick,  57  Cal.  353. 
18  120  CaL  255,  260,  52  Pac.  632. 
i»  7  Mont.  346,  17  Pac.  108. 
New  Trial,  Vol.  11—69 
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in  California,  in  Southern  Ci 
ie  to  the  effect  that  in  an; 
possesses  appellate  jurisdictioi 
judgment  in  which  an  order  : 
order  is  not  controlled  or  a 
The  court  reviewed  many  aut 
eatabliahed  the  above  rule,  f( 
made  before  or  after  final  j 
legal  or  equitable.  A  perusa! 
in  all  cases  which  may  arise  ii 
perhaps,  not  be  proper  to  saj 
question  beyond  all  doubt.  H 
Tolvlng  costs,  but  one  involvii 
over  a  sum  of  money  leas  tl 
language  of  the  court  in  prio 
was  very  positive  to  the  conti 
departments,  whereas  the  case 
cided  in  bank,  the  whole  coui 
opinion  the  court  said':  "As  s 
Fairbanks  v.  Lambkin,  supra, 
authority  of  Langan  t.  Lang 
the  proposition  that  the  amou 
peal  was  determinative  of  th< 
the  appellate  jurisdiction  of  t 
orders  that  may  be  taken  in  s 
diction,  and  it  follows  there! 
involved  in  an  appealable  ordi 
its  jurisdiction." 

Appeal  lies  from  such  ord 
without  taking  an  appeal  from 

a»  127  Cal.  417,  420,  59  Pae. 
123  Cal.  508,  56  Pac.  334;  EyRn  v, 
RDte,  i  127. 

SI  See  Fairbanks  v.  Lambkin, 
De  Carlorn,  95  Cul.  644,  30  Pac,  7 
23  Pae.  1084;  OuUaban  v.  MottUi 
V.  California  HorBeshoo  Co.,  115  C 
42;  Lee  Chuck  v.  Quan  Wo  Chang 

M  Yorbft  V.  Dobner,  90  Cal.  33i 
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§  621.    Farther  illustrations. 

Of  the  exercise  of  the  appellate  jurisdiction  of  such  orders 
an  almost  interminable  list  could  be  given.  The  following  will 
suffice:  Order  setting  aside  an  execution  levy  and  sale;^* 
order  in  form  one  for  the  dissolution  after  judgment  of  an 
attachment,  but  in  eflfect  a  direction  by  the  court  to  the  sheriff 
to  disregard  the  rights  of  the  attaching  creditor  in  making  a 
levy  under  an  execution  issued  on  the  judgment  '^  order  allow- 
ing service  of  complaint  and  issuing  execution  after  judg- 
ment;** order  granting  additional  time  to  defendant  in  which 
to  prepare  a  statement  on  motion  for  a  new  trial  and  a  bill  of 
exceptions  ;*•  order  of  sale  of  the  mortgaged  premises  for  the 
entire  debt  after  its  maturity,  made  upon  motion  after  judg- 
ment of  foreclosure  and  sale  for  nonpayment  of  interest;^* 
order  confirming  sale  of  real  estate  made  under  execution;*® 
order  setting  aside  sale  under  foreclosure;*®  order  allowing  an 
attorney's  fee  in  action  to  foreclose  a  mechanic's  lien;*®  order 
granting  writ  of  assistance;®*  order  for  the  discharge  from 
imprisonment  of  a  judgment  debtor,  made  under  the  provisions 
of  an  "Act  for  the  relief  of  persons  imprisoned  on  civil  pro- 
cess" f^  order  striking  out  statement  on  motion  for  new  trial. 
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23  Otis  V.  Nash,  26  Wash.  39,  66  Pac.  Ill;  BaUinger's  Codes  and 
Statutes,  §  6500,  subd.  7. 

24  Sheppard  v.  Guisler,  10  Wash.  41,  38  Pac.  759. 
2^  Greeley  v.  Winsor,  2  S.  Dak.  361,  50  N.  W.  630. 

26  Beach  ▼.  Spokane  B.  &  W.  Co.,  21  Mont.  7,  52  Pac.  560. 

27  Byrne  v.  Hoag,  126  Cal.  283,  58  Pac.  688. 

28  Dakota  Ins.  Co.  v.  SuUivan,  9  N.  Dak.  303,  81  Am.  St.  Bep.  584, 
83  N.  W.  233. 

2»  Kirby  v.  Eamsey,  9  S.  Dak.  197,  68  N.  W.  328. 

80  SchaUert-Ganahl  L.  Co.  v.  Neal,  94  Cal.  192,  29  Pac.  622. 

31  Davis  V.  Dormer,  82  Cal.  35,  22  Pac.  879. 

32  Wells,  Fargo  &  Co.  v.  Anthony,  35  Cal.  696. 

33  Beach  v.  Spokane  E.  &  W.  Co.  25  Mont.  379,  65  Pac.  106.  But 
order  granting  amendment  to  proposed  statement  of  case  on  motion 
for  new  trial  is  not  appealable  because  another  remedy  for  such 

case  is  provided  by  statute:  Yerian  v.  Linkletter,  80    Cal.    135,  22 
Pac  70. 
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1  622. 

1  523. 

SugKestion  of  te»t  lor  det 

Unt. 

)  B24. 

Joinder   on    appeal,   a   sal 

{  626. 

Further  as  to  meaDing  ol 

I  62fl.  Same  subject — Parties  hoi 

I  627.  Further  aa  to  meaDiog  of  ' 
ment  ahows  no  interest 

I  628.  Bight  of  party  reoovering 

1  529.  Transfer  of  interest  ae  affi 

I  G30.  Appeals  by  persons  not  oi 

I  631.  Parties    respondenL 

§  622.    Stfttntory  ptOTiBioiiB— 
plicable. 

With  respect  to  the  party  : 
California  Code  of  Civil  Pre 
"Any  party  aggrieved  may  ap 
thia  title.'"  This  has  been  tl 
1851."  ThiB  ia  a  statutory  des 
who  may  proaecute  appeals  in  i 
it  would  seem  to  exclude  aU  w: 
real  parties.  But  as  will  be  ] 
conatrued.  The  balance  of  tl 
party  appealing  is  known  as  the 
as  the  respondent."  It  will  1 
pellant  must  be  an  aggrieved  p 
as  to  who  miist  be  the  respond 
ambiguous,  leaving  it  to  be  ii 
select  as  his  adversaries  any  li 

1  Cal.  Code  Civ.  Proo.,  g  938. 
a  Laws  1851,  p.  104. 
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partiee  to  the  action,  and  proceed  against  him  or  them.  But 
tbe  language  is  not  so  construed.  The  question  of  j<nnder,  or 
nonjoinder,  of  parties  on  an  appeal  is  goremed,  to  a  great 
extent  at  least,  by  the  same  rules  aa  in  an  action;  and  every 
part;  not  joining  in  the  appeal,  whose  interest  in  the  litigation 
Tould  be  adversely  affected  by  a  reversal  or  modification  of 
the  judgment  or  order,  must  be  coustitnted  a  respondent  by  thii 
method  hereinafter  discussed*  On  the  other  hand,  the  pro- 
vision that  "any  party  aggrieved  may  appeal "  excludes,  as  a 
general  rule,  subject,  however,  to  one  or  two  exceptions,  every 
person  not  a  party  to  the  action  from  the  privilege  of  appeal- 
ing. The  rule  was  enforced  very  aoon  after  the  provision  in 
its  present  form  was  adopted.  In  Montgomery  v.  Leaven- 
worth,* an  assignment  of  an  interest  in  the  action  instituted 
an  appeal  from  an  order;  but  the  supreme  court,  in  dismissing 
the  appeal,  remarked  that  no  appeal  prosecuted  by  him  could 
be  sustained,  he  not  being  a  party  to  the  cause.  This  case  ap- 
pears to  have  been  overlooked  in  subsequent  decisions,  but  the 
rule  therein  annoonced  has  been  steadily  adhered  to. 

Instances  of  persons  making  themselves  parties,  by  some 
appropriate  proceeding,  after  action  by  the  court  prejudicial  to 
them  are  not  exceptions,  however,  much  they  may  appear  to  be. 

S  023.  Snggeition  of  tert  for  determining  who  proper  parties 
appellant. 
If  it  had  been  intended  that  any  party  to  an  action  could 
appeal,  it  would  have  been  so  expressed,  but  the  right  is 
limited  to  parties  "aggrieved."  The  question  of  what  is  the 
grievance  in  the  form  of  a  judicial  determination  is  far  from 
being  easy  to  answer  under  all  circumstances,  as  the  volominous 
judicial  discussion  of  the  subject  proves. 

I  8«e  next  chapter. 

«  2  C&L  67,  SS,  cited  and  approved  ia  United  States  v.  Florida 
etc,  B.  B.  Co.,  15  Fla.  730.  Bee,  ftlao,  Wooda  v.  PcJlaxd,  14  S.  W. 
M,  84  N.  W.  214.  Where  a  defendant  bringa  error,  and  rajlg  to  join 
*  codefflndnnt,  the  sapreme  court  maj,  within  tbe  statutory  time  for 
bringing  error,  nn  motion  of  the  plaintiff  in  error,  with  the  consent  of 
vbe  eodefendsjit,  allow  mch  codefendant  to  be  joined  as  a  plaintiff 
in  error:  Beibel  v.  Bath,  S  W70.  109,  40  Pac  768. 
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The  test,  with  respect  to 
in  reference  to  writs  of  err 
in  determJniDg  the  right  is 
right  of  appeal  would  hat 
judgineiit  had  not  been  givei 
afBrmatively,  then  his  right 
the  words,  "aoy  person  agi 
"any  person  having  an  intei 
ject  matter  of  the  judgmei 
affected  by  the  action  of  the 

g  S24.  Joinder  in  appeal,  i 
It  is  clear  that  since  "anj 
right  is  not  affected  by  the  i 
who,  though  a  party  of  reeo 
modification.  Accordingly, 
could  appeal  from  a  judgme; 
ant  had  not  appeared  and  \ 
And  where  two  of  several  i 
was  had,  and  the  court  gra 
plaintiff's  amended  complaii 
it  was  held  that  an  appeal 
other  defendants  were  not  b 
action  was  not  dismisaed  ai 
fected  may  join  in  an  appee 

0  Peary  v.  Qom,  flO  Tex.  03, 
9  Lougb  V.  John  Davis  &i  Co. 

Kadebaugh  v,  Tacoma  &  P.  E. 

1  keef  &  TibbalB,  18  Wash. 
s  DowDing  V.  Bademacber,  1 

it  was  held  that  an  appeal  fi 
two  defendants  npon  their  e 
title  against  the  plaintiff  anil 
the  latter  jointly,  in  lika  man: 
against  them  as  defendants,  b 
aUo  that  their  joint  notice  s 
appeal  subject  to  dismissal,  on 
sides  of  the  record  as  parties. 
taiil:  "While  the  tri.ol  of  the 
plaint  is  in  the  action  brougb 
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or  some  may  appeal  and  others  elect  to  abide  by  the  judgment 
of  the  lower  court.  Consequently,  the  question  of  joinder, 
once  important  where  writs  of  error  were  in  use,  is  a  subject 

of  but  slight  importance  in  appellate  practice. 

But  after  an  appeal  from  a  final  judgment  in  an  equity 
cause,  and  a  determination  thereof,  successive  appeals  cannot 
be  prosecuted  from  that  eame  judgment  by  other  parties.^® 

§  525.    Further  as  to  meaning  of  '^party  aggrieved." 

Since  there  is  not,  and  from  the  nature  of  the  case  cannot 
be,  any  reliable  or  uniform  test  of  the  right  of  appeal  under 
the  code  designation,  light  can  be  obtained  only  from  the  ad- 
judications. But  an  approximate  test  is  foimd  in  the  rule  that 
a  party  cannot  appeal  unless  he  can  show  immediate  substan- 
tial prejudice  residting  from  the  judgment  or  order  in  ques- 
tion. And  the  corollary  of  this  proposition  is,  of  course,  true — 
namely,  that  a  party  who  woidd  be  benefited  by  a  reversal  or 
modification,  may  appeal.  Thus  where  the  court  refused  to 
enjoin  a  city  from  passing  an  ordinance  granting  a  street  rail- 
way franchise,  or  from  receiving  bids  and  accepting  the  highest 
bid,   but   enjoined   appellants,  who  were   applicants  for  such 

defendants,  the  judgment  is  in  le^  effect  the  same  as  if  the  cross- 
complainants  had  instituted  an  original  action  against  the  plaintiff 
and  their  codefendant,  and  obtained  judgment  therein.  The  judg- 
ment is  against  the  appellants  herein,  and  the  fact  that  they  were 
on  the  opposite  sides  of  the  record  in  the  original  complaint  does 
not  impair  their  right  to  unite  in  the  appeal  or  to  give  a  joint  notice 
of  apx>eal  any  more  than  if  they  had  been  defendants  in  an  original 
action  against  them  by  the  respondents." 

•  Damon  v.  Leque,  17  Wash.  573,  61  Am.  St.  Rep.  927,  50-Pac. 
485;  Cox  v.  Alexander,  30  Or.  438,  46  Pac.  794.  In  Wyoming  writs 
of  error  are  a  feature  of  appellate  practice. 

10  HiU  V.  Sawyer,  14  Wash.  275,  44  Pac.  537.  The  reasoning  of 
the  court  upon  which  the  conclusion  was  based  in  this  case  was  as 
foUows:  **  While  the  question  was  not  raised  by  the  respondent,  we 
are  of  the  opinion  that  the  appellants  cannot  prosecute  this  appeal, 
although  th«y  were  not  within  the  provisions  of  section  5  of  Laws 
of  1893,  page  121,  as  to  joining,  their  interests  not  being  affected 
similarly  to  the  plaintiff's.  Tet  an  appeal  from  a  final  judgment  in 
an  equity  cause  brings  the  entire  cause  here,  not  simply  a  part  of 
it,  and  each  party  thereto  must  see  to  it  that  his  rights  are  pro- 
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franchiee,  from  taking  au 
enactid,  until  further  orde 
were  held  to  have  an  app 
other  bids  for  the  franchiai 
undetermined  as  to  vho  v 
executors,  under  an  order 
of  the  testator's  personal  pn 
check  required  by  bidders, 
filed  a  petition  praying  th 
was  held  that  he  was  entit 
order  refusing  to  confirm  i 
code  provision  requiring  a 

tected  in  that  Iiearing.  Etw 
this  time  was  «ither  expresslj 
ing.  The  expreaa  pninta  dec 
titled  to  the  benefit  of  hia  mo 
attomey'a  fe«;  but  this  df  ni 
that  he  had  ft  right  to  maim 
breach  of  the  mortgage  cond 
to  an^hiug  in  that  aetion, 
these  mattera  and  remanding 
tions  given,  the  decree  was  in 
ntion.  One  of  these  waa  that 
upon  the  prenusea.  Althon^ 
given  said  matters,  we  are  o 
lower  eoort  w«a  right  except 
tiff  on  the  former  appeal,  ^e 
preaent  appeal  ahonld  be  entt 
plaiotiff  had  no  right  to  foreel 
it  would  present  the  anomaly 
entitled  to  the  commission  ant 
as  ahoald  be  defeated  aa  to  h 
the  verj  foundation  of  his  e 
appeal  was  of  no  effect  and 
BO  part  of  the  doty  or  bnsiiieB 
of  law  and  fact.  A  final  dec 
versies  between  the  parties  i 
the  very  nature  of  the  case, 
judgment  in  an  equity  cause  i 
appeals  can  be  prosecuted  fri 
tiee." 
II  Wood  V.  Seattle  (City  of 
13  In  re  Auerbacb's  Estate 
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appear  either  by  his  general  guardian  or  by  his  guardian  ad 
litem,  appointed  by  the  court,  did  not  apply  to  a  case  where 
the  very  question  involved  was  the  validity  of  the  order  of 
guardianship  itself,  and  where  the  appeal  was  taken  directly 
from  that  order;  also  that  such  appeal  might  be  taken  by  the 
alleged  incompetent  person,  by  his  attorneys  who  appeared  for 
him  in  the  proceeding  in  which  the  order  of  guardianship  was 
made.**  On  the  other  hand,  trustees  who  claimed  funds  in 
the  hands  of  an  executor  adversely  to  the  estate  and  who  had 
not  presented  any  claim  against  the  estate,  were  held  not  parties 
aggrieved   by  a  decree  distributing   the   funds  to   the   heir.** 

18  Matter  of  Moes,  120  Gal.  695,  53  Pac.  357. 

14  Estate  of  Burdiek,  112  Cal.  387,  44  Pac.  734.  Juirtice  Temple, 
delivering  the  opinion  in  this  case,  said:  "The  executor  appeals,  as 
he  states  in  his  notice,  from  the  whole  of  the  decree,  '  except  so  much 
of  said  decree  as  settles  the  account  of  said  executor,  from  which 
last-named  portion  he  does  not  appeal.'  The  claim  of  the  trustees 
to  the  five  thousand  dollars  was  set  out  by  the  executor  in  the  peti* 
tion  accompanying  his  final  account,  but,  so  far  as  the  bill  of  excep- 
tions showsy  no  action  was  asked  in  regard  thereto.  But  if  action 
bad  been  solicited  in  regard  to  it,  I  do  not  see  how  it  could  affect 
the  matter  here,  for  the  executor  has  not  appealed  from  the  decree 

whieh  settles  his  final  account  and  determines  how  much  remains 
in  the  hands  of  the  executor  belonging  to  the  estate.  This  deter- 
mination was  clearly  within  the  jurisdiction  of  the  court.  That  de- 
cree is  not  before  us  on  this  appeal,  and  whatever  errors  we  may 
suppose  were  committed  by  the  probate  court  in  reaching  the  con- 
elusion,  we  cannot  interfere  with  it.  To  attempt  to  do  so  would 
be  an  arbitrary  proceeding  without  authority.  The  probate  court 
has  jurisdiction  as  between  the  executor  and  those  claiming  the  es- 
tate to  determine  what  belongs  to  the  estate.  This  is  implied  in 
the  power  to  settle  the  final  account,  and,  by  its  decree,  determine 
if?hat  remains  in  the  hands  of  the  executor  to  be  distributed,  titill, 
since  the  probate  court  has  no  jurisdiction  to  determine  the  rights 
of  those  claiming  adversely  to  the  estate,  if  serious  questions  upon 
sueh  claims  arise,  the  duty  of  the  court  might  be  to  delay  the  final 
decree  until  such  claims  can  be  determined  in  another  forum.  While 
there  is  in  the  hands  of  the  executor  money  which  the  executor  claims 
does  not  belong  to  the  estate,  he  should  himself  take  steps  to  test 
the  right,  if  serious  question  exists;  and,  if  he  is  improperly  charged, 
his  remedy  is  to  appeal  from  the  decree  settling  his  final  account. 
I  know  of  no  other  way  in  which  it  can  be  reached.  His  counsel 
says  the  probate  court  exceeded  its  jurisdiction  in  determining  that 
this  money  belonged  to  the  estate.    I  do  not  think  so;  but,  if  it  did, 
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Nor  has  a  plaintiff,  in  an 
money  into  court,  the  cc 
pleaded  between  themselvet 
and  he  is  not  a  party  to  ac 
action.*"  In  all  the  cases 
appellant  has  no  standing 
"aggrieved"  by  the  action  o: 
requirement  there  are  no 
dulgod,  however,  that  one  ( 
given  is  aggrieved  thereby, 
standing  as  an  appellant. 
supreme  court  that  the  ap] 
to  the  action  had  no  inten 
further  urged  in  support  o 
no  interest  in  the  decree,  < 
troversy;  that  he  was  an  t 
commencement  of  the  actio: 
ever  had  in  the  matter   to 

tbe  decree  effected  b^  the  e 
account  of  the  executor  and 
sixteen  hundred  dollBra  belon 
tration.  Since  we  ctinnot  chs 
peal,  no  relief  in  that  directi 
iJeterniine  that  the  monej  bi 
establish  another  claim  a^in 
finding  that  b«  also  had  sixte 
late  which  must  be  distribute 
tor  bad  an  opportunity  to  tei 
in  question.  He  claimed  tha 
trustees  that  it  was  not.  It 
just,  to  get  it  for  the  eatate, 
claim  of  the  estate  hy  conse 
provided  they  would  pay  the 
tion  out  of  it.  I  do  not  thii 
of  the  agreement  of  comproni 
tees.  Having  been  permitted 
and  administrator  it  as  such,  t 
to  the  trusteea.  To  do  so  wi 
maintaining  the  title  of  the 
ecutor  was  not  at  liberty  to  i 
IB  Woodmen  of  the  World 
See,  also,  Ban  Francisco  Bav, 
708. 
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be  the  case,  that  he  has  no  interest,  and  ought  not  to  have  been 
made  a  party,  it  is  the  fault  of  the  respondents  that  he  was  a 
party,  and  affords  no  proper  ground  for  this  motion.  If  he 
ought  not  to  have  been  made  a  party,  the  plaintiff  ought  not  to 
have  made  him  a  party,  and  he  should  have  dismissed  the  case 
as  to  him.  But  the  plaintiff  cannot  hold  a  judgment  against 
him,  and  at  the  same  time  deny  him  the  right  to  appeal  from 
that  judgment.  By  admitting  that  the  appellant  had  no  interest 
in  the  subject  matter,  and  that  he  ought  not  to  have  been  a 
party,  the  respondent  virtually  admits  that  he  is  not  entitled 
to  any  judgment  against  him,  which  would  of  itself  form  a 
good  ground  for  the  appeal.***®  And  in  another  case  it  was  held 
that  the  defendants  in  a  premature  action,  who  had  prevailed 
in  a  defense  thereto,  had  a  right  to  appeal  from  a  judgment  of 
dismissal  thereof,  which  was  declared  to  be  not  a  bar  to  another 
action,  which  declaration  was  not  in  accordance  with  the  prayer 
of  their  answer,  and  was  in  form  a  judgment  against  them.*^ 
It  was  held  in  an  earlier  case  that  this  rule  did  not  stand  in 
the  way  of  a  dismissal  of  a  frivolous  appeal.*®  And  a  party 
is  aggrieved  by  a  judgment  entered,  or  an  order  made,  against 
him,  even  though  it  be  conditional,  and   he  is  not   bound   to 

16  Kieketflon  v.   Compton,  23   Cal.  637,  650.  See,  also,  Martin  ▼. 
Porter,  84  C&l.  476,  24  Pac.  109.     ' 

17  Nevms  V.  Shortridge,  129  Cal.  575,  62  Pac.  120. 

18  In  re  Blythe,  108  Cal.  124,  41  Pac.  33.  But  in  Nevills  v.  Short- 
ridge, 129  Cal.  575,  62  Pac  120,  without  noticing  this  case  the  court 
said:  ''The  respondent  also  urges  as  another  reason  for  granting  his 
motion  that  the  appeal  was  taken  for  delay,  and  is  frivolous,  and 
in  support  thereof  ha^i  presented  an  affidavit  to  the  effect  that  in 
a  subsequent  action  brought  by  him  to  foreclose  the  same  mortgage 
the  defendants  herein  have  pleaded  in  abatement  thereof  the  pend- 
ency of  the  present  action  by  virtue  of  this  appeal.  Whether  this 
appeal  is  sutticient  to  establish  such  plea  of  abatement  must  be  de- 
termined, however,  in  that  action.  If  it  does  not  have  that  effect, 
it  cannot  be  urged  as  a  reason  for  granting  the  present  motion  to 
dismiss  the  appeal  herein.  An  appeal,  moreover,  will  not  be  dis- 
missed upon  the  ground  that  it  is  frivolous,  or  taken  merely  for  de- 
lay. The  remedy  therefor  must  be  sought  under  section  957  of  the 
Code  of  Civil  Procedure:  Lemon  v.  Rucker,  80  Cal.  609,  22  Pac.  471; 
RandaU  v.  Duff,  105  Cal.  271,  38  Pac.  739.  See,  also,  Hooper  v. 
Beecher,  109  N.  Y.  609,  15  N.  E.  742. 
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come  into  their  hands  are  held  in  custodia  legis^  to  be  dis- 
tributed by  the  court  by  those  who  show  themselves  entitled 
to  them;  and  it  is  their  duty  to  distribute  the  money  coming 
into  their  hands  as  the  court  shall  direct.  The  trustees  herein 
cannot  litigate  the  claims  of  one  heir  against  those  of  another, 
and  it  is  immaterial  to  them  whether  certain  devisees  take  the 
corpus  of  the  residuary  estate,  or  only  the  income  thereof.*'*^ 
The  principle  was  applied  where  an  executor  appealed  from 
an  order  distributing  an  estate  to  persons  found  entitled  there- 
to;*^ where  an  executor  who  was  protected  from  the  claims  of 
creditors  by  a  decree  directing  payment  to  the  widow  of  in- 
surance upon  decedent's  life,  appealed  from  such  decree.** 
And  under  a  statute  like  that  of  California  it  is  held  that  an 
administrator  may  not  appeal  from  a  general  order  directing 
him  to  turn  over  the  estate  to  his  successor  upon  his  resigna- 
tion or  removal.  In  the  case  of  Estate  of  Barker,*®  the  rea- 
sons were  thus  stated:  'If  the  particular  property  belonged  to 
the  estate,  or  came  into  his  hands  because  of  his  official  posi- 

20  Goldtree  ▼.  Thompson,  83  Gal.  420,  422,  23  Pac.  383.  See,  also, 
Bates  V.  Byberg,  40  Cal.  465;  Estate  of  Wright,  49  Gal.  S50;  Bosen- 
berg  V.  Frank,  58  GaL  420;  Boach  v.  Goffey,  73  Gal.  282,  14  Pac. 
840;  EsUte  of  Williams,  122  Gal.  76,  54  Pac.  386;  Merrifield  ▼.  Long- 

mirey  66  CsL  180,  4  Pac  1176;  Estate  of  Gallaghan,  119  Gal.  571,  51 
Pac.  860;  In  re  Barker's  Estate,  26  Mont.  279,  67  Pac  941;  Schlegel 
V.  Sisaon,  8  8.  Dak.  476,  66  N.  W.  1087. 

21  Estate  of  Williams,  122  GaL  76,  54  Pac.  386;  Merrifield  ▼.  Long- 
mire,  66  Gal.  180,  4  Pac.  1176.  In  the  first  case,  the  court  said: 
''The  executor  has  no  interest  in  the  distribution  of  the  estate 
farther  than  to  be  protected,  if  he  shall  dispose  of  the  property  in 
accordance  with  its  terms;  and,  if  the  court  had  jurisdiction  to  hear 
the  petition,  the  order  of  distribution  will  be  a  complete  protection 
against  any  claim  that  may  be  made  against  him  by  reason  of  his 
compliance  therewith.  The  statute  declares  that  the  order  is  'con- 
elusive  86  to  the  rights  of  heirs,  legatees,  or  devisees,  subject  oj^y 
to  be  reversed,  set  aside  or  modified  on  appeal':  Gode  Giv.  Proc, 
i  1666.  The  persons  here  enumerated  are  the  only  ones  who  could 
claim  any  portion  of  the  estate^  and,  consequently,  are  the  only  ones 
who  can  be  'aggrieved'  by  an  order  of  the  court  made  in  a  matter 
in  which  it  had  jurisdiction  of  the  subject  matter  and  of  the  parties 
entitled  thereto.    The  motion  to  dismiss  the  appeal  is  granted." 

22  Sehlegel  v.  Sisson,  8  S.  Dak.  476,  66  N.  W.  1087. 
28  26  Mont.  279,  284,  67  Pac  941. 
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tion  as  admmistrator,  it  wt 
be  made,  and,  as  administn 
it  did  not  belong  to  the  est 
court  had  no  power  to  com] 
settlement  of  accounts,  the 
and  finally  determine  questi 
third  person.  This  can  be 
parties  may  be  accorded  the 

But  this  rule  extends  nc 
which  it  rests.  A  trustee, 
instance,  is  bound  not  only 
but  to  see  that  no  discrimi 
preference  given,  to  any  be 
he  do  this,  he  may  he  held  1 
may  result,  out  of  his  own 
nated  ae  an  exception  to  thi 
the  trustee  is  a  party  actiu 
is  merely  for  the  payment 
ity  arises  or  wrong  decision 
a  double  liability,  ihe  right  ■ 

The  principle  vas  well  il 
court,  per  McFarland,  J., 
that — at  least  in  the  case  o: 
for  the  payment  of  the  clai 
or  not  his  claim  be  a  preft 
upon  the  settlement  of  an 
notice  given  as  prescribed 
creditors  would  not  be  bom 
i&trator  should  obey  it,  he  ' 
pellant,  therefore,  was  direc 
from,  and  has  the  right  to  J 
denfeldt,**  the  court,  after 
Kjberg,*''  said :  "I  think  tl 

U  See  Estate  of  Welch,  108 
deufeldt,  117  Cal.  5S1,  49  Pa. 
49  Pac.  450. 

!B  117  Cal.  505,  508,  49  Pac. 

28  117  Cal.  551,  49  Pae.  718. 

21  40  Cal.  4C3. 
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the  doctrine  of  that  case  beyond  .its  legitimate  scope,  and  fur- 
ther than  it  should  be  carried  on  principle.  An  administrator, 
or  an  executor,  is  a  trustee  of  an  express  trust.  He  is  author- 
ized to  sue  or  to  be  sued  without  joining  with  him  the  bene- 
ficiaries of  the  trust,  but  the  suits  which  may  thus  be  brought 
are  suits  affecting  the  trust,  and  not  those  in  which  he  is  in- 
dividually interested.  Among  his  beneficiaries  are  creditors. 
He  not  only  may,  but  it  is  his  duty  to,  defend  the  estate  from 
all  unjust  and  illegal  attacks  made  upon  it  which  affect  the 
interests  of  heirs,  devisees,  legatees,  or  creditors.*' 

If  an  administrator  or  executor  seeks  a  review  of  an  order 
upon  a  claim  presented  by  himself  against  the  estate  in  his 
hands,  &e  must  appeal  in  his  individual,  and  not  in  his  repre- 
sentative, capacity.^ 

§  527.  Farther  as  to  meaning  of  ''party  aggrieved*' — ^Bule 
where  judgment  shows  no  interest. 
It  has  been  already  stated  that  a  party  is  presumed  to  be 
aggrieved  by  a  judgment  rendered,  or  an  order  made,  against 
him.*®  Such  presumption  may,  however,  be  rebutted  by  the 
record;  and  where  a  judgment  shows  on  its  face  that  the  in- 
terest of  a  party  is  not  affected  by  it,  it  is  held  that  he  cannot 
maintain  an  appeal  therefrom,  although  he  hold  a  position  in 
the  record  adverse  to  the  party  recovering  it.  Thus,  where,  in 
an  action  to  foreclose  a  lien  upon  a  mining  claim  for  labor 
done  at  the  request  of  a  defendant  corporation,  alleged  to  be- 
long to  it,  and  two  other  parties  were  impleaded  as  defendants, 
who  were  merely  alleged  to  claim  some  interest  in  the  prop- 
erty, and  they  having  defaulted,  judgment  was  entered  against 
the  corporation  alone,  without  purporting  to  give  any  relief 
against  any  other  defendant,  it  was  held  that  they  had  no 
standing  on  appeal  from  the  judgment.  The  court  remarked 
that  their  appeal  was  "premature.**  ^^  And  where  the  only  ref- 
erence in  the  judgment  to  a  banking  corporation  which  had 
been  made  a  defendant,  was  that  "The  default  of  the  defendant 

S8  In  re  Estate  of  Barker,  26  Mont.  279,  67  Pac.  941.    To  same 
effeet,  In  re  Phillips'  Estate,  18  Mont.  314,  45  Pac  222. 

»  Ante,  H  522,  523,  525,  527. 

80  Scotland  v.  East  Branch  Min.  Co.,  56  CaL  625. 
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4,  29  Pae.  1109,  whe 
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B8  Wortman  v.  Voor 


he  was  entitled,  &ni 
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debatable  propositic 

§  S29.    Transfer  ol 

The  effect  of  a  ' 
appeal  is  taken  upo] 
where  considered.*" 
right  constituting  t 
succession  of  intere 
stroya  the  right  of 
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40  Post,  II  652,  655, 
«i  B«e  Norton  v,  Wa 
*a  Marriam  t.  VJct< 
Pac  37,  60  Pa«.  99T. 
Pae.  474,  the  court  aai 
any  controversy  betwe 
the  distribution  otdea 
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and  bonda  for  costa,  a 
and  order  was  not  a 
pended.  It  is  also  ori 
order  appealed  from  d 
lant  thereby  waived  a 
tion  in  Eincbman  v.  I 
667,  we  Baid:  'It  ia  a 
event  to  all  that  he  it 
the  case.'  The  ruling 
here,  and  upon  tbe  ant 
most  be  denied." 


1107 


PARTIES  TO  THE  PROCEEDING. 


§530 


held  that  the  act  of  an  administratrix  in  paying  the  amount  of 
a  judgment  directing  her  to  pay  the  same  within  sixty  days  op 
forfeit  to  the  plaintiff  all  interest  of  the  estate  in  certain  lands, 
which  the  plaintiff,  as  successor  of  a  devisee,  had  redeemed 
from  sale  under  foreclosure  of  a  mortgage  executed  by  the 
decedent,  was  prudent,  in  protection  of  the  estate  from  a  strict 
foreclosure  of  its  rights,  and  might  well  be  regarded  as  compul- 
sory; that  such  pajrment  could  not  deprive  her  of  the  right  of 
appeal  from  the  judgment,  where  there  was  no  compromise  nor 
concession  by  tlie  respondent,  and  no  condition  imposed  or  as- 
surance given  that  the  appeal  would  not  be  prosecuted,** 

§  530.    Appeals  by  persons  not  original  parties  to  aetion. 

The  words,  *'any  party,^*  ^VV^J  ^  ^^^1  to  those  made  par- 
ties after  the  commencement  of  the  action  as  to  the  original 
parties.    And  where  persons  not  made  parties,  yet  claim  an  in- 


48  Warner  ▼.  Freud,  131  Gal.  639,  82  Am.  St.  Repi  400,  63  Pac. 
Pac  1017.    In  Hayes  v.  Nourae,  107  N.  Y.  577,  579,  1  Am.  St.  Rep. 
S91,  14  N.  E.  508,  it  was  said:  "It  must  be  deemed  too  well  settled 
by  authority  to  require  further  discussion  that  a  party  against  whom 
a  judgment  has  been  rendered  is  not  prevented  from  appealing  to 
this  court  by  the  fact  that  he  has  paid  the  judgment,  unless  such 
payment  was  by  way  of  compromise,  or  with  an  agreement  not  to 
take  or  pursue  an  appeal.  ....  The  statute  giving  the  right  to  ap- 
peal only  requires  that  the  judgment  shall  be  final,  that  the  appeal 
shall  be  taken  within  one  year  after  it  is  entered,  and,  anticipating 
mch  a  case  as  that  now  presented,  provides  that  if  the  judgment 
appealed  from  is  reversed,   the  appellate  court  may  make  or  com- 
pel restitution.     The   same  rule   prevailed   before   the   code,   and   it 
was  applied  whether  the  judgment  was  paid  before  or  after  writ 
of  error  brought.     The  only  difference  was  in  the  manner  of  proceed- 
ing to  inform  the  court  of  the  facts  on  which  the  right  to  restitution 
depended. ' '    In  Erwin  v.  Lowry,  7  How.  184,  the  supreme  court  of  the 
I'nited  States  said:  **Five  years  is  the  time  allowed  for  prosecuting 
appeals  to  and  writs  of  error  out  of  this  court,  and  in  many  cases 
uecrees  and  judgments  are  executed  before  any  step  is  taken  to  bring 
the  ease  here;  yet  in  no  instance  within  our  knowledge  has  an  appeal 
or  writ  of  error  been  dismissed  on  the  assumption  that  a  release  of 
errors  was  implied  from  the  fact  that  money  or  property  had  changed 
li^ds  by  force  of  the  judgment  or  decree.    If  the  judgment  is  re- 
versed, it  is  the  duty  of  the  inferior  court,  on  the  cause  being  re- 
inanded,  to  restore  the  parties  to  their  rights. 
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terest  in  the  subject  of  litig 
scribed  by  statute  to  beconn 
parties  for  tbe  purposes  of 
proved  fmitlese  b;  reasoo  oi 
to  their  right  to  become  part 
where  parties  before  the  trial 
intervention  and  aaked  to  be  i 
motion  to  be  permitted  to  ii 
ception,  have  made  them  par 
sense,  entitled  as  such  to  prot 
the  interveners  appealed  bot! 
ment.  No  question  v&s  raif 
the  order  as  well  as  the  jndj 
peal  from  either,  and  the  co 
an  application  to  intervene  ii 
appealable  order.  This  deciB- 
further  than  as  to  the  fight 
viewed  on  appeal  from  the 
furnish  an  adequate  appellate 
the  petition  in  intervention 
the  lower  court,  and  is  of  n 
for  purposes  of  appeal.** 

And  for  the  purposes  of  a: 
grieved  parties  who  are  broaj 
application  for  an  injunctio 
against  them.'** 

And  the  term,  "any  party 
and  include  parties  whose  inl 
rially,  affected  by  the  enforce 
their  taking  proper  steps  to 

**  Cobnrn  v.  Swift,  63  Cal.  7 
Dee.  184,  and  60  Am.  Dec,  433 
People  V.  Pfeiffer,  59  Cal.  89,  t 
from  B.n  order  diamiiaiag  »  co 
Stitch  V.  Qoldner,  3S  Cal.  610;  al 
Dec.   431. 

4S  Estate  of  McDermott,  127 
Estate  of  Noah,  SS  Cal.  468,  26  P 

M  Jonea  T.  ThCDipaon,  12  Cal. 
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state,  where,  under  a  statu 
tracts,  a  penalty  eliall  be  i 
Dot  being  enforced  on  snch 

Within  the  same  princip 
had  been  pennitted,  thoug 
party,  to  appear  and  defe 
hie  tenant,  could  maintai 
tenant  from  a  judgment 
regularity  of  the  proceedu 
it  only  went  so  far  as  to  d 
objection  raieed  for  the  fi 
plying  that  it  would  have 
It  ie  diflScult  to  eee,  since 
interested  persons  being  ni 
how  a  failure  to  pursue  th 
the  appellate  court  Ther 
this  decision,  any  provisioE 
at  law,  such  as  is  now  foui 

But  to  give  one  not  a 
about  to  suffer,  a  loss  by 
appeal,  such  loss  most  ap| 
mote  consequence  of  the  j'l 
of  such  a  statute,  there  are 
eral  rule,  since,  if  the  Ian 
appear  and  assume  the  bu 
such  notice,  he,  as  well  ai 
ment."^  It  had  been  pre 
the  Practice  Act  that  "an 

Bi  state  ▼.  Eves  (Idaho), 

m  Ihitton  T.  Waabauer,  81 

BB  Cal.  Code  Civ.  Proe.,  | 

govemin^  this  subject  will  b' 

11  Pae.  463. 

B«  People  T.  Pfeiffer,  59  Ct 
A  person  neither  tn  active 
eonflrmatioa  of  a  sale  bj  n  lei 
the  order  of  confiriaation  c&i 
Nicol  V.  8ka{^t  Boom  Co.,  1 
ST  Yalentine  t.  Uaho&ey, 
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vho  has  or  claima  an  interest  in  the  contrOTersy  adverse  to 
tlie  plaintiff,"  teb  not  applicable  to  actions  of  ejectment."* 
When  the  Code  of  Civil  Proeednre  was  adopted,  a  proviaion  al- 
lowing the  landlord  to  be  made  a  party  was  inserted."* 

I  631.    Futia  respondent. 

The  next  matter  to  be  considered  is  the  adverse  interest 
vMch  necessitates  one  holding  it  being  made  a  part;  respond- 
oit  on  appeal  The  general  mie  herein  rests  npon  the  inter* 
pretation  of  the  term  "adverse  party"  as  used  in  statutes,  and 
it  includes  all  vho  will  be  affected  by  a  reversal  or  modifica- 
tion of  the  judgment  or  order  appealed  from.  This  rule  haa 
been  oftm  stated  and  applied.  But,  since  the  subject  is  so 
Deeesaary  to  be  considered  by  the  party  taking  steps  to  appeal, 
uid  in  so  closely  connected  with  giving  notice  of  appeal,  it  is 
thooght  best  to  reserve  discussion,  and  authorities  to  be  taken 
np  in  the  next  chapter  under  that  head. 

"  Gmer  v.  Mawhall,  9  Cal.  270. 
»  Oil  Code  Civ.  Proe,  i  879. 
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f  S3S.  Time  vitUn  vliicli  appeal 
f  633.  How  appeal  taken — Seoee  1 
coDjititntM  the  Uking  of 
Statutory  changM. 
t  934.  Form  and  reqnintea  of  notj 
I  &3(i.  Slgnatura  to  notice— Herein 
!  630.  On  whom  notice  to  be  lei 
I  637.  Ueaning  of  "adverse  party" 
I  638.     Further  as  t«  "adverse  par 

t  C39.    Filing  the  notice. 
{  640.    When  notice  may  be  Hired 
I  641.    How  notice  served. 
I  642.    Same  subject — When  service 
{  643.    Bule  that  each  preagmbed  e 
risdictionaL 

§  632.     Time  witMn  which  ap] 

The  qneBtion  of  the  time  fo 

or  order  is  a  question  of  the  tir 

of  appeal,  since,  by  these  acts  ai 

An  appeal  is  pending  from  t 

ment  of  the  filing  and  acrvice  o 

The  time  varies  in  most  of  thf 

judgments    and   orders  reapecti' 

various  classes  of  actions  and  ] 

kinds  of  orders.     The   Califom 

"An  appeal  may  be  taken :  1.  Fi 

1  Sea  next  section. 

S  See  post,  IS  S43,  544-546. 

>  CaJ.  Code  Civ,  Proc,  i  B39. 
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The  time  for  appealing  in  crin 
ited.  No  exception  to  this  statra 
penal  lawa  of  any  state,'  The  I 
Code  of  CiYil  Procedure  ib  as  folloi 
ment  must  be  taken  vithin  one  ^ 
from  an  order,  within  siitj  days  t 

Several  important  cbtuages  were 
the  proTisiona  goTemiiig  the  time 
actions  anjl  proceedings  in  Califoi 
which  was  that  made  in  1897  by  i 
from  judgments  in  civil  actions 
probate  was  shortened  from  one  j 

The  code  leaves  little  room  for 
opinion  as  to  what  is  essential  to  i 
to  what  are  the  essential,  specific  t 
vision  is  as  follows:  "An  appeal  i 
clerk  of  the  court  in  which  the  ; 
from  is  entered  a  notice  stating  K 
some  specific  part  thereof,  and  ser 
adverse  party  or  his  attorney.  Tl 
terial,  but  the  appeal  is  ineffectual 
in  five  days  after  service  of  the  no 
ing  be  filed,  or  a  deposit  of  mone] 
hereinafter  provided,  or  the  unden 
verse  party  in  writing."*® 

The  filing  of  the  undertaking  i 
site  to  the  consummation  of  the  aj 
subsequent,  a  failure  to  perform  w 
that  ia,  render  it  "ineffectual  fo 
changes  have  been  made  from  tim< 
the  provision,  with  reference  to  tl 

7  Cal.  Pen.  Code,  |  123S. 

S  Cal  Code  Civ.  Proc,  |  040. 

8  Constmed  in  Pignaz  v.  Burnett, 
Melde  v.  BeynoldB,  120  Cal.  231,  S2  P 
operate  retrospectivelj'  upon  jnilgmen 
lint  a*  limited  in  its  operation  to  judi 

10  Cal,  Code  Civ.  Proc,  S  940. 

11  LoweU  V.  Lowell,  66  CaL  816. 
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the  ondertaking;  but  the  differences  between  the  statute  at  any 
former  period  and  the  present  provision  is  usuall;  bo  obvious 
upon  inspection  of  each  adjudication  as  to  render  a  detailed 
account  of  such  changes  uimece^aary. 

Statutes  speak  for  themselves  with  reference  to  the  pe- 
riod allowed  for  appealing;  but  there  is  often  a  serious  ques- 
tion aa  to  the  point  or  stage  in  the  proceedings  of  the  lower 
c-ourt  at  which  the  period  begins,  in  other  words,  as  to  when  the 
time  is  ripe  for  giving  the  notice. 

In  the  case  of  a  judgment,  it  is  fully  settled  in  states  har> 
ing  similar  statutes  to  those  above  quoted  that  an  appeal  must 
be  taken  within  the  time  limited  by  statute  after  the  perma- 
Bent  entry  of  the  judgment;'*  and  that  an  appeal  taken  prior 
to  such  entry  is  premature,  conferring  no  jurisdiction;**  that, 
in  the  case  of  an  order,  an  appeal  must  be  taken  within  the 
period  limited  by  statute  after  the  order  is  entered  in  the  min- 
is Se»  Coon  v.  Orand  Lodge  etc.  76  CaL  354,  18  Pac.  3S4;  Wood  y. 
Etiiranda  Water  Co.,  182  Col.  152,  51  Pac.  726;  United  States  v. 
CiookB,  116  CaL  43,  47  Pac.  S70;  Ferila  v.  Baker,  127  Cal.  520,  59 
Pae.  937;  Watoon  v.  Uaberry,  IS  Utnh,  265,  49  Pac.  479;  Agaiaiz  r. 
KeUeher,  11  Wash.  88,  39  Pac  22S. 

13  See  Oiklerdoiik  t.  City  and  County  of  San  FrancUeo,  75  Cal.  534, 
17  Pae.  678;  Tbomas  v.  Anderson,  6G  Cat  43;  Kimple  v.  Conway,  69 
CaL  71,  10  Pae.  189;  Bchroder  v.  Schmidt,  71  Cal.  399,  12  Pac.  302; 
Coon  T.  Grand  Lodge  etc.,  76  Cal.  354,  IS  Pac.  384;  Home  for  Inebri- 
ates v.  Kaplan,  84  Cal.  486,  24  Pac.  119;  McLaughlin  v.  Doherty,  54 
CaL  619;  MeEngh  v.  AdUns,  117  CaL  228,  49  Pac  E;  Vollmer  v. 
Nez  Perce*  County  (Idaho),  62  Pac  925;  McTavish  v.  Great  North- 
ern ^,  Co.,  8  N.  Dai.  333,  76  N.  W.  985;  Martin  v.  Smith,  11  3. 
Dak.  437,  78  N,  W.  1001;  Dyea  Elee.  L.  Co.  t.  Easton,  14  8,  Dak. 
6Z0,  86  N.  W.  23;  Coburn  v.  Board,  10  S.  Dak.  552,  74  N.  W.  1026; 
Greenly  v.  Hopkins,  7  S.  Dak.  661,  64  N.  W.  1128;  State  v.  Lamm, 
9  a  Dak.  418,  69  N.  W.  692;  Simon  t.  Matson,  25  Nov.  406,  61  Pac. 
478;  Wallace  v.  Oceanic  Packing  Co.,  25  Wash,  143,  64  Pae.  938. 
Appeal  prematnTAly  taken  not  aided  by  fact  ttiat  clerk  entered  order 
after  appeal  taken  as  of  date  prior  thereto:  Neeley  v.  Boberts,  11 
8.  Dak.  634,  80  N.  W.  180.  Appeal  must  be  taken  within  sixty  days 
in  election  content  eases:  Murray  v.  Whitmore,  9  8.  Dak,  288,  68 
K.  W.  745.  The  fact  that  Bp_peal  was  taken  before  costs  were  taken 
and  entered  in  judgment  does  not  render  appeal  nugatory:  Williams 
T.  Wait,  2  8.  Dak.  SIO,  39  Am.  St.  Hep.  768,  49  N.  W.  209;  Mauser 
T.  Palmer,  2  8.  Dak.  466.  50  N.  W.  967. 
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utes,  or  Btgned  bj  the  judg 
taken  prior  thereto  is  prema 
Id  iN'orth  Dakota,  howeve 
until  notice  to  the  loeiiig  f 
And  in  Washington,  it  Ib  ] 
order  other  than  a  final  on: 
days  after  the  service  of  a  c( 
tice  of  the  entry  thereof  uj 
no  notice  of  entry  of  final 
Mexico,  the  year  from  final 
writ  of  error  does  not  begin 
tion  for  a  new  trial,  tboug 
day  verdict  was  returned,  m 
party  failed  to  give  notice  c 
trial.**  In  Utah,  an  appeal 
ment  within  one  year  after 
new  trial;  and  an  exception 

14  See  CaL  Code  CIt.  Proc,  ] 
also,  Bftrham  t.  Eostetter,  67  > 

iG  See  Estate  of  Bom,  72  Ct 
122  Cal.  528,  SS  Pae.  328;  Mc 
78  N.  W.  938. 

15  PreBcott  V.  Brooks  (N.  Di 
the  written  notice  of  the  ent 
time  running  Bgainst  the  righ 
from  his  adveraary;  and  it  was 
upon  the  respondent  bj  the  ap 
to   the  appellajit  contemplated 

IT  Ball.  WBBh.  Codes  &  Stab 
26  Wash.  39,  66  Fac.  Ill,  to  n 
doei  not  begin  to  run  nntil  com] 
of  sorrice  of  such  written  noti 
pellant  's  having  actual  knowledj 
Bat  without  noticing  this  case 
later  case  of  Bonison  v.  Spoka 
thority  of  the  eaae  of  Braely 
Ko  notice  of  entry  or  order 
Brooks  V.  Bigelow,  9  S.  Dak.  I 

IS  National  Christian  Assn.  i 
McQae^ten  t.  MorriU,  12  Wash 

IB  FeaTce  v,  Strickler,  9  N. 
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the  same  ie  not  supported  by  the  evidence  may 
rhen  the  appeal  is  taken  within  sixty  days  after 

at  a  judgment  mmt  be  entered  hetan  an  appeal 
is  not  altered  by  the  fact  that  the  enforcement 
oight  deprive  the  appellant  of  the  benefit  of  a 
evidence  as  to  its  sufBciency.  The  fact  that  its 
night  have  that  result  is  one  for  consideration 
are.'^  The  full  meaning  of  this- proposition  will 
rstood  by  considering  the  opinion  in  Wood  v. 
«r  Co."*    But  the  difference  between  a  right  of  . 

■  VaUey  Orehaid  Co.  v.  Hanloy,  16  Utah,  60fl,  BO  Pao. 

Itiwancla  Wftter  Co.,  122  CaL  152,  S4  P&c.  726.  S«e, 
Chmali:,  S2  Cal.  412,  26  Pac.  444;  MiUer  v.  Wade,  87 
B.  487. 

>2,  54  Pae.  736.  The  opinion  is  a  verj  learned  and 
uuktion  of  aatltorftiee  and  code  providons,  being  in 
"There  ia  no.JftoHon  for  a  new  tiial,  and  tbia  ap- 

3  judgment,  w^ich  tcjs  not  entered  until  more  than 
Iter  the  findings  were  filed;  and  it  is  now  contended 
bat  the  evideace  eoatained  in  the  bill  of  exceptions 
d  to  upon  this  appeal,  inaamueh  as  the  appeal  waa 
n  sixty  dajs  after  the  rendition  of  the  judgmenb 
36  of  the  former  Practice  Act,  tbe  time  for  appeal 
mdition  of  the  judgment';  and  the  'rendition  of  the 
d  to  be  its  annonneement  by  the  court  and  entry 
a  of  tbe  clerk,  or  tbe  filing  of  the  findings  and  order 
Thontaa  v.  Anderaon,  35  Cal.  45;  SchurtE  v.  Boemar, 
Pac  657;  PaintOT  v.  Painter,  113  Cal.  371,  45  Pac 
)  of  the  Code  of  Civil  Procedure  changed  tbe  time  for 

judgment  ao  as  to  run  from  the  entry  of  the  judg- 
this  proviaion  it  is  held  that  an  appeal  from  a  judg- 
a  nntil  after  the  judgment  is  entered,  and  if  taken 
liamiHed:  Loreite  v.  Jacobs,  63  Cal.  24;  McLaughUa 

4  CaL  619;  Home  of  Inebriates  v.  Kaplan,  84  Cal. 
and  many  other  eases.    The  some  section  (639)  pro- 

M  follows:  'But  an  exception  to  the  decision  or  vor- 
ind  that  it  is  not  sopportad  by  tbe  evidence^  cannot 
an  appeal  from  the  jndgment,  nnlesa  the  appeal  is 
cty  days  after  the  rendition  of  the  judgment';  and 
the  word  'rendition,'  as  here  used,  must  be  pv«a 
ig  that  was  given  to  it  under  the  Practice  Act,  and 
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review  for  insufficiency  and  of  errc 
Errors,  if  properly  presented,  may 
peal  be  taken  within  the  statutory 
sixty  days  after  the  entry  of  judgm 

tbst,  tharefore,  Ui«  ovidenee  could  not 
the  jadgment,  nnfeaa  the  appeal  is  take 
flndinsB  are  filed:  Bcbiirtz  v.  Bomer,  m; 
The  result  is,  the^  a  party  in  wbose  fav 
(by  the  flling  ot'Sodings  and  order  f 
prevent  a  review  of  the  facta  apon  an 
ddaying  ita  entry  for  sixt^  dayo.  Tbot 
u  might  appear  at  first  glance,  but  ne 
■tmetion  given  to  the  word  'rendition 
and  retaining  that  word  in  the  code 
view  of  queationa  of  fact,  will  change  : 
The  amendment  of  said  section  (Stats, 
it  in  this  respects  We  see  no  reason 
the  statute  and  commend  it  to  tho  eo: 
Appellant  suggsstB  that  the  evidence 
eeptiana  may  be  looked  at  to  explain  o: 
we  think  the  findings  must  speak  for  I 
S3  Fogel  V.  Schmals,  S2  Cal.  412,  28 
91  Cal.  309,  27  Pac  737.  In  the  first 
record  we  find  what  purports  to  be  s 
after  a  motion  for  a  new  trial,  upon  tbi 
that  statement  it  appears  that  a  mot 
and  denied,  and  an  exception  to  the  ruli 
ruling  is  relied  npon  at  error,  and  und( 
Dairow,  91  CaL  309,  27  Pac.  737,  it  ci 
an  error  of  the  trial  court  committed  in 
for  a  nonsuit  is  an  error  of  law,  and, 
appeal  from  the  jndgmmit,  even  though 
in  siity  da7a  after  the  rendition  tht 
Miller  v.  Wade,  87  Cal.  410,  25  Pae. 
as  it  held  tliat  an  appeal  must  be  take 
a  reTiew  of  error  in  granting  a  nonauil 
peal  in  this  ease  was  taken  more  than  i 
of  the  judgment  of  nonsuit,  and  the  i 
determination  of  the  question  whether 
nlly  depmds  upon  the  suffieiene^  of  th 
legations  of  the  cross-eomplaint^  the  appc 
view  finds  support  in  the  opinion  of  ] 
T.  Wade,  87  CaL  410,  25  Pac.  487,  bu 
majority  of  the  court  in  that  case,  and  i 
overruling  previous  deciflioos  in  which  i 


isn 

at  length,  in  the  mi 
of  said  code  proride 
days  after  the  otde 
cree  ia  entered  with 
is  "entered  at  lengt 
Tided  in  section  170 
premature  and  vesti 
the  cauBe,  and  will 
the  court  Bald:  "A 
jndge  November  24, 
ing  day,  November 
until  December  14t 
served  and  filed  Nc 
December  3,  1896. 
fected  some  eleveu 
was  therefore  prem 
ever,  that  he  was  n 
au  eutry  found  on 
cate,  and  which  he 
been  entered  on  No 
asmuch  as  the  regi 
required  to  keep,  in 
nre  to  be  correctly 
form  appellant  of 
must  be  held  to  be 
such'  record  would 
here,  the  actual  ent 
the  right  before  it 
intended  as  a  recor 
without  conflict  tha 
pellants  relied  for  1 
to  the  fact  of  the  e: 
ute-book,  and  was 
it  referred  to  a  wh 
room  clerk,  in  his 


Ian,  S4  C&l.  486,  24  1 
Pae.  641. 
ST  119  CaX  27,  60  C 
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fact  that  the  decree  had  been  made  and  filed  on  November  25th. 
It  fuTiher  appeared  that  the  appellant  could  readily,  have  as- 
certained the  true  signification  of  such  entry  by  inquiry  in  the 
clerk'ij  office.  The  fact,  then,  that  appellants  were  misled  by 
said  entry,  through  their  failure  to  make  inquiry,  cannot  give 
them  righta  which  they  otherwise  have  not.  The  objection 
that  respondents  are  estopped  by  their  acts  from  passing  tliii 
motion  cannot  avail  appeUanta,  even  if  it  be  conceded  that  the 
facts  ahow  such  estoppel.  Where  the  appeal  is  premature, 
equally  with  where  it  is  too  late,  this  court  has  no  jurisdiction 
to  entertain  it,  and,  upon  the  fact  appearing,  it  will  be  dis- 
missed of  the  court's  own  motion." 

g  533.  How  appeal  taken — Sense  in  which  flUn;  and  Krvintf 
notice  conititntea  the  taking  of  appeal — Relation  to  un- 
dertaking'— Statutory  changes. 

The  first  matter  to  be  noticed  is  the  proper  order  to  be  ob- 
served, or  relation  between  the  things  which,  being  done,  con- 
stitute the  taking  of  an  appeal.  And  while,  as  before  stated, 
the  essential  acta  are  the  filing  and  service  of  the  notice,  yet 
these  acts  have  such  connection  with  the  filing  of  the  undertak- 
ing as  to  render  necessary  a  consideration  of  the  latter  act  also 
in  this  place.** 

An  inspection  of  the  provision  now  in  force,  previously 
quoted,  discloses  the  need  for  judicial  construction.     A  literal 

n  The  Califomia  decirions  preflent  some  strange  inconUHtencies  and 
migunderstandings  b«  to  prior  decisions  in  tbo  matter  of  proper  pre- 
eedenM  and  time  for  taking  the  essential  step«  to  constitute  an  ap- 
peal It  is  now  well  settled  that  the  undertaking  must  be  tiled  live 
dB7i  after  service  of  the  notice.  This  is  abown  by  authorities  here- 
efter  in  this  section  cited.  The  learned  Justice,  who  wrote  the 
opinion  in  Bobinson  v.  Templar  Lodge,  114  Cal.  41,  45  Pac.  998, 
cited  three  eases  to  support  an  immature  and  somewhat  irrelevant  re- 
mark, not  one  of  which  gives  it  any  sanction,  at  least  one  of  them 
(Boyd  v.  Bnrrill,  80  Cal.  280)  being  contra.  See,  also,  Colurabet 
V.  Paeheco,  46  CaL  850;  Dinan  v.  Stewart,  48  Cal.  567;  People  v.  Ah 
Tute,  66  Cal.  119,  dicta;  Brooks  v.  Nevada  Nickel  Syndicate,  24  Nev. 
264,  52  Pae.  G75;  explaining  how  it  is  practicable  to  file  and  serve 
notice  same  day.  In  Noonsn  v.  Nunau,  78  Cal.  44,  18  Pac.  98,  and  in 
Galloway  v.  Bouse,  63  Cal.  2S0,  cited  by  him,  the  service  preceded  the 
tUng  by  len  tban  five  days  and  the  filing  of  notice  and  undertaking 
New  Trial,  VoL  11—71 
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construction  would  seem  to  reqi 
be  filed  and  the  other  to  be  Bei 
sfaall  be  done  with  the  one  sen 
to  Bt&te  that  "The  order  of  flervi 
no  other  punctuation  than  a  cc 
BO  distinct  as  to  suggest  ft  di 
with  proper  punctuation  it  wo 
termine  what  is  meant  b;  the  i 
clared  to  be  "immaterial."  ' 
actions.  By  reference,  it  gove 
appealing  in  all  appeals  taken  j 
vision  of  the  Practice  Act  of  18 
ject  of  what  constituted  an  ap 
tion  and  that  of  the  time  the] 
to  undertakings  in  other  8ecti( 
the  notice  read  as  follows:  "i 
made  by  filing  with  the  clerk  ol 
ment  or  order  appealed  from 
appeal  from  the  same  or  some 
ing  a  copy  of  the  notice  upon 
ney."  Section  940  of  the  cod 
bi^ity  and  uncertainty  than  aj 
appeared  it  read  as  follows:  ' 

were  contemporaueoas  acta.  Tfaei 
Carville  Mfg.  Co.,  62  Cal.  516),  w 
SOth;  unaertaking  filed  8eptemb« 
lEtb,  and  tbe  motion  to  diamiw 
Etantting  of  tbe  court  eib  to  what  t 
question  came  Dp  aubsequently  ia 
Jones,  S  Pac.  62S,  two  apepala  : 
nnd  in  an  opinion  of  but  a  few 
ease  of  insufficiencj  in  tbe  node 
all."  Tbifl  language  ia  quoted  an 
in  Little  T.  Jacks,  68  Cal.  343,  S 
where  the  whole  subject  was  goi 
bolder  v.  Byera,  10  Cal.  481,  and  i 
proved.  Little  y.  Jacks  was  rebe 
to  ita  prior  opinion.  Tbe  conrt 
Hewea  v.  Carville  Mfg.  Co.,  62  Ca 
apparently  affirmed  it,  owing  to 
ment  of  ita  facta. 
39  See  Cal.  Code  Civ.  Proc,  g 


I  the  clerk'a  offici 
the  code  are  inte 
ictly  complied  w 
appeal  was  Toid, 
w  taken  in  this  a 
the  notice  was  tbi 
it  the  filing  and 
per  of  which  a  c 
ision  that  the  fil 
th,  the  flervice.  ' 
mdson**  where  tl 
;  the  filing  of  the 
nt  of  its  charact 
ie  or  be  contenip 
tice  on  the  adven 
be  a  copv  of  a  n( 
■  the  want  of  sn 
cussed  the  variou 
'ing  the  game  con 
i  said  that  thin  c( 
secure  to  the  re: 
the  undertaking 
•  sureties.     But  C' 

3  found  burdens 
mire  made  and  v 
■tain  phrase,  "Tl 
■opted  to  stand  1 
lether  the  notice 
vice  is  immaterii 
delta  king  is  filed 
er  than  five  days 
filed  within  five 
■viously  shown,  tl 
til  the  filing  of  th 
id  ing  in  which  t 

a  vain  act     Thi 

4  24  Cal.  M,  S6. 

0  Bose  T.  Ueamer 
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tice  Field  in  Burkholder  v.  Byere^  on  the  motion  to  diBmias 
the  appeal  in  these  words :  "The  motion  must  be  granted.  Un- 
til an  appeal  is  taken,  there  is  nothing  to  give  effect  to  the 
undertaking.  If  an  appeal  could  he  rendered  effectual  by  an 
tmdertaldug  filed  one  month  previously,  it  might  be  by  an  un- 
dertaking filed  at  any  time  previously  within  a  year.  And  the 
undertaking,  if  of  sufficient  amount,  must  operate,  if  at  all, 
to  stay  proceedings,  and  it  would  thus  often  happen  that  a  stay 
would  be  obtained  for  the  entire  period  during  which  an  ap- 
peal is  allowed,  and  no  appeal  in  fact  be  ever  taken.  The  filing 
of  the  notice  of  appeal  most  precede  the  filing  of  the  under* 
taking." 

There  was  a  short  period  from  the  adoption  of  the  Code  of 
Civil  Procedure  until  the  amendment  of  1874,  during  which 
the  code  provision,*^  as  construed  by  the  court,  required  the 
undertaking  to  be  filed  at  the  same  time  as  the  notice  of  ap- 
peal," and  that  the  notice  must  be  served  on  the  day  of  ita 
filing,**  and  that  all  these  acta  might  be  at  different  hours  on 
the  same  day,  fractions  of  a  day  not  being  counted,  but  must  be 
on  the  same  day.*"  As  the  section  is  by  the  amendment  of 
1874  nof  materially  different,  these  authorities  are  referred  to 
merely  to  call  attention  to  the  fact  that  they  are  no  longer 
authoritative.  But  they  were  cited  in  People  v.  Ah  Yute  ■**  as 
anthority  that  the  notice  of  appeal  must  be  filed  and  served  ou 
the  same  day  in  criminal  cases. 

Some  of  the  decisions  subsequent  to  the  amendment  of  1874 
it  would  be  difficult  to  explain.  Tltat  in  Hewep  v.  Carville  Mfj;. 
Co.,^  dted  the  case  of  Burkholder  t.  Byers,^  in  which  Justice 

!«  10  C»L  481.  There  is  a  misleedin^  dicta  in  Botiinson  v.  Templar 
Loflge,  114  C»l.  41,  45  Pac.  998,  in  these  words:  "The  notice  of  ap- 
peal may  be  served  before  filing,  and  the  code  does  not  preBcribe  any 
partienlir  time  after  aervice  within  whinh  it  muBt  be  filed."  It  must 
he  construed  In  eonneetion  with  what  follows  it,  and  with  other 
authorities  herein  cited. 

IT  CaL  Code  Civ.  Proc,  |  940. 

IS  See  Colambet  v.  Paehe«o,  46  Cal.  650. 

t»  Dinan  y.  Stewart,  48  Cal.  567;  Columbet  v.  Paeheoo,  46  Cal.  650. 

to  Colambet  v.  Paebeeo,  46  Cal.  650. 

"  56  Cal.  119. 

«s  «Z  Cal.  518. 

41  ID  Cal.  481. 


>1d  so  conclusively  demon 
ng  OD  file  when  the  under 
;  to  answer,  and  basing  i 
,tute  referred  to,  decided 
8sod  where  the  notice  was 
the  filing  of  the  imderta 
ilained  by  the  fact  that  tl 
1874,  and  treated  the  sec 
11  in  force.  There  is  not 
y  the  decision.  It  was  m 
Qed.  It  was  overruled  in 
□isstatement  of  its  facte,  t 
i  subsequent  cases  in  whic! 

S34.  Fonn  and  lequiiltei 
&n  examination  of  the 
liency  in  ruling  on  motion 
riod  just  prior  to  the  tak: 
1873.  This  is  accounted 
)  waa  passed,  which  was  n 
t  or  code,  providing  that 
uJEceacy  of  the  notice  ■ 
irever,  excuse  the  filing  ai 
Qe  form,  and  was  construe 
i  insufBciencies  of  subBtan 
d  and  served  in  proper  ti 
luirement  of  the  Practice 
rein  a  notice  of  appeal  sh 
.deau  V.  Edmondson,**  thi 

t  68  Cal.  343,  346,  6  Pae.  85i 
0  24  Cal.  94,  B7.  For  a  cai 
[ee  erraii«ousl7  described  tb 
jet  waa  held  sufficient.  I 
,  the  court  saying:  "Tliei 
ie«  to  ehow  that  the  jodgmi 
pt  of  the  record  wert  ths  a 
I,  Estate  of  Paebeco,  29  Ca 
er  made  on  a  certain  daj  a 
n  that  and  all  other  orders 
iDt  to  cover  all  orders  made 
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before  filing,  which  was  a  departure  from  the  requirements  cf 
the  Practice  Act  Upon  motion  of  the  respondent  the  appeal 
was  dismissed  for  that  reason.  A  petition  for  a  rehearing 
having  been  filed,  the  court,  after  quoting  the  statute  of  1861, 
denied  the  same  and  adhered  to  its  former  decision,  saying :  ^'It 
is  insisted  by  defendant's  counsel  that  this  court  has  not  the 
power  to  dismiss  an  appeal  for  insuflSciency  of  the  notice,  and 
for  that  reason  the  judgment  of  dismissal  should  be  vacated 
and  the  cause  restored  to  the  calendar.  The  section  of  the  act 
of  1861  above  cited  presupposes  the  existence  of  a  notice  of  ap- 
peal, to  which  the  word  'insufficiency*  stands  in  qualifying  re- 
lation«  The  question  of  the  insufficiency  of  the  notice  was  not 
involved  in  the  determination  of  the  motion  to  dismiss  the 
appeal;  but  the  point  made  by  the  party  moving,  and  which  was 
considered  by  the  court,  was  that  the  proceedings,  which  the 
three  hundred  and  thirty-seventh  section  of  the  Practice  Act 
requires  shall  be  taken  in  order  to  constitute  an  appeal,  had 
not  been  taken.  The  construction  which  the  counsel  claims  for 
the  act  of  1861  would  give  it  the  effect  to  abrogate  the  condi- 
tions on  which  the  fact  of  a  subsisting  appeal  must  of  necessity 
depend.  In  our  view,  the  act  of  1861  was  intended  to  relieve 
appellants  from  the  results  which,  without  it,  would  be  likely 
to  happen  in  consequence  of  defects  of  form  and  deficiencies 
in  substances  apparent  on  the  face  of  notices  of  appeal ;  but  we 
cannot  find  in  this  act  any  authority  for  excusing,  in  any  cas3, 
performance  of  the  acts  necessary  to  effect  an  appeal  in  ac- 
cordance with  the  provisions  of  the  three  hundred  and  thirty- 
seventh  section  of  the  Practice  Act — ^viz.,  the  filing  and  service 
of  notice — and  without  the  performance  of  which  acts  the  ap« 
pellate  court  could  not  acquire  jurisdiction." 

There  was  once  a  difference  of  opinion  as  to  whether  the 
act  of  1861  was  repealed  by  the  adoption  of  the  Code  of  Civil 
Procedure. 
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32  CaL  159,  and  Gates  v.  Walker,  35  Cal.  289,  the  notices  were  held 
too  general,  notwithstanding  the  Act  of  1861.  And  in  Day  v. 
Callow,  89  Cal.  593,  597,  it  was  held  that  a  notice  of  appeal  from 
'^all  the  orders  and  mlings  occurring  on  the  trial,  and  excepted  to 
hj  the  defendant"  did  not  constitute  notice  of  appeal  from  an 
order  on  motion  for  a  new  triaL 
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tie  courtB  still  exercise  et 
CT,  go  that  the  question  : 
act  ia  rarely  referred  to. 

0  form  of  notice  is  pres 
>nable  certainty  inform ati 
r  from  which  an  appeal  is 

only,  that  part  should  b 

1  and  omissiom  are  disrej 
I  is  shovn.  The  followii 
notice:  Failure  to  addres 
re  addressed  to  the  propei 
gave  notice  that  they  app 
motion  of  said  defoidant: 
:ient  designation  of  the  ( 
ision  of  the  word  "denyin 
oticG  designating  an  ordi 
;ient.**  The  mention  i 
rs  does  not  vitiate  a  noti< 
rwise  suiTicient,  a  clerical  i 
aled  from  is  in  favor  of 
r  of  defendants,  will  be 
tate  details,  but  correctly 
[dgment,  was  held  BufRcie 

Estate  of  N«1mii,  1S8  Cal. 
I  attoraaj'  for  but  ona  preri 
u  ftttoni«7  tax  all  of  then 
66  Pae.  424. 

Bliae  t.  Qta,y»ou,  24  Nev. 
In  re  Day,  18  Wash.  359,  S] 
inaolidated  Tiger  A  Poonna 

On  the  other  hand  a  noti 
n,  the  parties,  the  title  of  tl 
iBeient  to  confer  jarlnlictit 

when  the  judgment  waa  re 
a&  363. 

Bryant  v.  Davis,  22  Monl 
Is,  6  8.  Dak.  508,  59  N.  W. 
r.  W.  970.  Omission  of  naJ 
:  UarshaU  v.  Mining  Co.,  3 

Taylor  t.  MeCormick  (Idal 

UendenhaU  v.  Elwert,  30  ( 
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from  was  otherwise  suflSciently  identified,  it  was  held  that  en- 
titling the  notice  as  of  the  wrong  county  did  not  vitiate  it.*^* 
And  where  there  is  bnt  one  court  to  which  the  appeal  can  be 
taken,  the  failure  of  the  notice  to  name  the  court  to  which  the 
party  appeals  is  immaterial.'** 

As  a  rule,  independent  appeals  from  separate  appealable 
orders  or  judgments  cannot  be  taken  by  one  and  the  same 
notice.*^  But  only  one  notice  of  appeal  is  necessary,  though 
a  separate  judgment  is  entered  in  favor  of  each  defendant  on 
the  challenging  of  the  suflSciency  of  the  evidence,  there  being, 
so  far  as  plaintiffs  are  concerned,  but  one  final  judgment.^^ 
And  it  is  well  settled  that  an  appeal  may  be  taken  jointly  from 
a  judgment  and  order  denying  a  motion  for  a  new  trial  entered 
after  the  judgment.**  Where  the  appeal  is  from  only  a  part., 
or  from  parts  of  a  judgment,   such  parts  should   be   clearly 

B2  Estate  of  Bamke,  133  Cal.  433,  65  Pae.  888.  So  a  mistake  in 
tlie  date  of  an  order  otherwise  sufficiently  identified  is  immaterial: 
Anderson  v.  Goff,  72  Cal.  65,  1  Am.  St.  Rep.  34,  13  Pac.  73;  Paul 
T.  Cragnaz,  25  Nev.  293,  59  Pac.  857,  60  Pac.  893.  Especially  if  the 
record  on  appeal  shows  that  there  was  but  one  order  or  judgment  of 
the  kind  entered  in  the  cause:  Weyl  v.  Sonoma  Valley  R.  R.  Co., 
69  Cal.  202,  10  Pae.  510;  McConnell  v.  Spicker,  13  S.  Dak.  406,  83 
N.  W.  435. 

58  Starweather  ▼.  Bell,  12  S.  Dak.  146,  80  N.  W.  183. 

54  Prondzinflki.  ▼.  Oarbutt,  9  N.  Dak.  239,  83  N.  W.  23;  Anderson 
V.  Hultman,  12  S.  Dak.  105,  80  N.  W.  165. 

BB  aark  ▼.  EltiDge,  29  Wash.  215,  219,  69  Pac.  736.  In  this  case 
Justice  Fullerton  delivering  the  opinion  said:  "The  respondents 
move  to  dismiss  the  appeal  for  the  reason  that  but  one  notice  of  ap- 
peal was  given.  It  is  argued  that,  inasmuch  as  there  was  a  separate 
judgment  in  favor  of  each  defendant,  that  the  two  distinct  notices 
of  appeal  were  necessary,  each  specifying  the  particular  judgment 
from  which  the  appeal  is  taken.  We  think,  however,  that 
the  objection  is  not  well  taken.  Two  distinct  appeals  could  not 
have  been  taken  and  prosecuted  by  the  appellants  from  the 
several  judgments  rendered.  So  far  as  the  appellants  are  con- 
cerned, there  was  but  one  final  judgment,  and  but  one  notice  of  ap- 
peal was  necessary,  although  that  judgment  jnay  have  consisted  of 
■everal  parts." 

W  Konntz   v.  Kountz,  15  S.    Dak.  66,  87  N.  W.  523.    See,    also, 
P<»t,  II  650,  655,  665. 
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iiigiii.-^hcd  in  the  notice  f 
ant  does  not  intend  to  a 
1  notice  is  clearly  insuffi 
Er  of  which  a  review  iB  e 
;ly  that  it  cannot  be  reat 
n  Washington  two  meth' 
iided  for  by  statute.  Nc 
rendition  of  the  ]udgme 
e  at  the  election  of  the  ( 
)pen  court,  must  be  enter 
;he  notice  is  tested,  ho  we 
■  method  be  adopted.*** 

See  In  re  Barker's  Estate, 

Stcuffen  T.  JefferU,  9  Moi 

Hamilton  v.  Butler,  33  Or, 
ir.  596,  39  Pac.  218;  Duffy 

See  Ball.  Codes  &  Stats.,  '' 
h.  156,  64  Pao,  942;  Rauahi 

Tbat  party  may  elect,  se( 

Seattle  (City  of)  v.  Libe 
last  case  here  cited  the  c 
iss  this  appeal  on  the  groi; 
not  been  served  with   noti 

that   a  written    notice  wa 

.ill   of   the    parties  entitl< 

ars,  however,  that  an  oral 

[ipn  court  after  the  renditi' 

given  within  the  time  rei 
tint  notice  was  soperfluoui 
ihan   V.   Gibbous,   supra,   tli 

April  20,  1900,  at  the  clo< 
ig  entry  was  made  by  tl 
;,  being  fully  adviseJ,  findi 
plaintiff  as  against  Gibboni 
TBt  White.  Action  as  to  ' 
lefendante  excepted  in  ope 
ante  in  open  court  Rave  no 
rupreme  court  of  Wasbinet 
.   of   facts,   certified   by   thi 

at  the  close  of  the  trial 
B  in  open  court  of  an  app 
900,  the  following  entry  i 
■ds.     'Findings    of    facts    £ 
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notice  to  specify  the  errors;  and  a  reasonably  certain  aeeignment 
must  be  contained  in  the  notice,  in  order  to  confer  jurisdiction 
npon  tbe  appellate  court.*^ 

g  53S.  Signatart  to  notice — Herein  aa  to  antliorit;  of  at- 
torney. 
WhateYcr  may  haTe  been  the  former  yiews  on  the  eubject,  it 
is  now  well  settled  that  an  appeal  may  be  taken  for  a  party  by 
an  attorney  other  than  the  attorney  of  record  in  the  trial  court, 
and  without  a  substitution.  This  results  from  the  well-estab- 
lished character  of  an  appeal  as  a  new  and  independent  pro- 
ceeding, to  be  80  treated  for  most  purposes.     In  this  respect  the 

herein  were  this  day  Billed  hj  the  conrt.  Immediately  upon  the 
aigDing  of  the  above,  defeudanta  again  gave  notice  in  open  court 
that  thejr  intended  to  appeal  from  said  Undinge  and  eoneluiionfl  and 
decree  from  the  record  and  proceedings  in  eaid  canae,  to  the  supreme 
court  of  Washington,  and  said  notice  of  appeal  is  hereby  entered. 
And  upon  motion  of  defendants  the  court  flxed  the  appeal  bond  at 
two  tbonsand  dollars.'  We  think  from  this  entire  record  it  is 
mauifeet  that  the  words  'intended  to'  were  inadvert«aitly  entered 
by  the  clerk  in  the  conrt  records;  that  the  worde  'and  said  notice 
of  appeal  is  hereby  entered,'  in  connection  with  'and  upon  motion  of 
defendants  the  court  fixed  the  appeal  bond  at  two  thonsand  dollars,' 
lead  to  that  eonclnaion.  If  we  are  correct  in  this,  tb^e  has  been  a 
ioffieient  compliance  with  the  faw  relative  to  giving  notice  in  open 
court  of  an  appeal  to  the  sapreme  court.  It  is  not  necessary  for 
the  record  to  recite  that  the  court  directed  the  clerk  to  make  the 
rnitj  of  notice  of  appeal}  that  will  be  presnmed  from  the  fact  that 
the  entry  has  been  made." 

•1  Bench  v.  Seaside  Lodge,  26  Or.  385,  3S  Pae.  337.  The  notice 
is  treated  as  procen  and  the  asengnment  of  errors  therein  as  a 
pleading.  In  this  case  the  coart  said:  "The  statute  requires  the 
appellant  to  specify  in  his  notice  the  grounds  of  error  upon  which 
be  intends  to  rely  upon  appeal  from  a  jndgment  of  the  circuit 
court  rendered  in  an  action  at  law:  Hill's  Code,  |  537.  The  as- 
signment of  errors  in  a  notice  of  appeal  from  a  judgment  rendered 
in  an  action  at  law  is  the  pleading,  and  the  service  of  such  a 
notica  npon  the  reapondent  Is  the  process  which  confers  upon  the 
appellate  tribunal  jurisdiction  of  the  person  of  the  respondent  and 
subject  matter  of  the  action.  What  the  statute  has  required  is  a 
condition  precedent  to  the  right  of  appeal,  and  the  failure  to  specify 
in  t^e  notice  the  grounde  of  error  upon  which  the  appellant  intended 
to  rely  npon  appeal,  gave  this  court  no  jurisdiction  of  the  subject 
lucter,  and  for   this  reason  the  appeal   is  disuissod." 
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'tion  of  the  writ  o: 
■al  is  a  substitute,  t 
le  cliaraoter  of  an  i 
ralidity  of  a  notice  i 
3  of  record  from  i 
;on  case,®*  where  tt 
ice  Thayer,  deliver: 
ig  a,  former  dccisi' 
i  constitution  of  thi 
on  to  revise  the  fim 

must  be  put  to  thi 

)t  can  be  properly  n 

And  the  review  ' 

had  upon  exception 

court,  or  upon  faci 

by  the  c 


McDonald  v.  McConl 
Suced  above  waa  rais 
tion  to  have  tieen  wa 
transcript  signod  by 
irity  on  thia  point,  hi 
ic,  443,  where  the  poi 
ither  than  those  of  i 
call  s.a  execution,  th 
.  The  motion  waa  a 
>uld  have  been  an  o 
Ling  the  iesue  of  the 
iploj  such  attorneys 
r  T.  Birch,  16  Or.  1, 
n  to  disDiiss  the  app 
tiorneyg  of  record 
which  it  is  made  an 
1  the  remotest  degree 

by  the  former  attor 
rhether  the  change  o 
I  upon  the  record  or  < 
9  of  the  respondents 
ppeal,  and  thereby  d 
an  important  matter, 
y." 

Shirley  v.  Birch.  16  C 
Pap[jleton  v.  Nelson, 
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eal  to  the  supreme  court,  vhich  is  signed  by 
»rd  in  the  court  below,  is  not  ineffectual  be- 
r  has  not  been  admitted  to  practice  in  the 
ovided  he  is  qualified  to  act  as  attorney  of 
r  court.™ 

b  has  two  attorneys  of  record  in  the  lower 
t  attome^a,  either  one  of  the  two,  or  either 
m,  may  sign  the  notice  of  appeal.'^ 
le  Bank  of  California  v.  Shaber."  it  appeared 
omittee  of  the  board  of  superrisors  of  tho 
if  San  FranciECO  had,  by  authority  of  the 
1  considered  the  question  of  whether  an  appeal 
om  a  judgment  against  said  ci^  and  county, 
li  the  attorney  and  counsellor  and  concluded 
lereafter  and  before  any  notice  of  appeal  was 
rdered  the  judgment  paid.  Upon  this  show- 
lat  the  appeal  could  not  be  maintained,  the 
;  this  affirmative  act  of  the  board  was  within 
le,  and  terminated  the  authority  of  the  at- 
llor,  as  well  as  its  rights  to  appeal. 
to  the  effect  that  the  attorney  of  record  alone 
give  the  notice,  without  a  substituti'm 
qnirement  that  the  notice  must  be  served  on 
Mord  for  the  adverse  party  is  without  force 
vdy  answered  in  the  above  quotation  from 
'  It  follows  that  one  may  prosecute  an 
nej  other  than  the  one  of  record  in  the  lower 
ubstitntion,  or  in  propria  personam  regardless 
as  represented   by  an  attorney  in   the  lower 

ust  be  remembered  between  notices  of  appeals 
itions  for  new  trial.  As  has  been  previously 
ey  of  record  must  sign  the  latter.'* 


U,  7a  CaL  IS2,  IS  Pae.  816. 
:,  18  Pac  SM. 
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rnage  in  Senter  v.  De  Bemal,"'  and  that 
est  of  review  in  later  cases  in  Califomifi 

action  in  that  case  was  for  partition  ot 
:y-eight  persons  were  parties  of  record, 
id  the  remainder  as  defendants.  Only  five 
lowever,  actually  and  formally  conteatoJ 
e  -moved  for  a  new  trial  and  appealed  from 
and  from  the  whole  of  the  judgment.     The 

new  trial  was  addressed  to  the  nominal 

0  the  codefendants  of  the  appellants,  or 

approved  in  First  Nat.  Bank  v.  Bernard,  4 
.  PardM,  8  8.  Dak.  41,  63  N.  W.  23.  Parties 
nd   entitled   to   notice    within  tlie  rule   stated 

intervener  upon  a  decree  foreclosing  mort- 
)int  Doflance  Ey.  Co.,  14  Waah.  171,  44  Pac. 
Ii,  88  GaL  663,  23  Pae.  938;  th»  county  in 
ita  BherifF  and  treaaurer:  Stnller  v.  Baker 
Pae.  705;  receiver  of  insolvsnt  corpoTation  ap- 

eraditora,  appeal  from  decree  adjudging  eer- 

ttatnte  of  limitationa:  Pacific  Coaat  Trading 
,  B.  Aaan.,  18  Waah.  245,  61  Pac.  382;  joint 

from  judgment  against  them  jointly:  Lydon 

1  Pae.  469  J  LewiatOD  Nat.  Bank  v.  Teftt 
Dewey  v.  Bontbiide  Land  Co.,  11  Waah.  210, 
r  defendants  where  exeention  issued  against 
al  from  order  by  judgment  creditor:  MiUikin 
139,  17  Pac.  641.;  peraon  aonght  to  be  aubati- 
)0n  appeal  from  order  refusing  to  aubstitute: 
etc.  B.  B.  Co.,  75  Cal.  542,  17  Pac.  700;  re- 
decree   foreclosing  a  mortgage,   where  there 

it:  Eoolie  v.  Stanley,  15  Uta£,  314,  iti  f&a. 
banie'a  lien  enit,  though  intervening  without 
sing  no  motion  to  atrike  out  hia  complaint  in 
[arbor  Commercial  Co.  v.  Watton,  14  Waah. 
rvener  whose  complaint  was  answered:  Fair- 
aah.  1,  42  Pac.  63a;  enreties  upon  bond  for 
taken  on  execution  wbere  judgment  on  the 
and  Bureties;  Carstena  v.  Qnstin,  IS  Wash, 
elaimanta  in  forecloaure  of  mechanic's  lien, 
nt  of  their  elaima  after  service  of  notice  of 
ints:  Oebom  v.  Bogera,  26  Or.  302,  3T  Pac. 
ac.  997;  conflicting  claimants  claiming  priori- 
t!  Poweir   (T.  C.)   eta.  v.  Uurphy,  26  Mont. 

.  u— a 
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any  of  them,  and  v 
The  notice  of  the  ■ 
the  code  fen  dants  oJ 
the  plaintiffs.  In  j 
and  sustaining  it,  1 
it  is  argued  that  thi 
cation  of  the  final 
from  the  nature  of 
rights  of  those  def( 
appeal,  and  over  wh 
that  in  actions  of  t 
in  tho  estate  to  be  i 
other,  whether  the; 
plaintiffs  or  defend 

387,  6S  Pac.  411;  joii 
dered:  Hopkins  v.  8r 
to  the  action  appeari 
sity  V.  Bfinoj  Hotel  i 
solvpttcj",  upon  appei 
order  Bale  Id  parcels: 
co-defendants  sffecte* 
peal  taken:  Bullock  i 
record  affected  bj  oi 
of  Bullard,  114  Cal. 
order  denying  a  new 
Cal.  671,  57  Pao.  654; 
firming  Bale  by  exec 
153;  defendants  dism 
ants:  Casey  v.  Oakesi 
Parties  held  Dot  ad 
as  follows:  Defondan 
Langeoour  (Wash,),  ; 
whom  judgment  mill 
defendant  appealing, 
affected  by  the  app. 
142;  to  same  effect,  S 
N.  W.  188;  nonappe 
Foley  V.  Bollard,  97 
complaining  defendan 
[ilainta  were  filed:  Hi 
necessaiy  party  to  ac 
1'8P.  512,  53  Pac.  10 
separate    motion    for 
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JB  an  'adverse  party*  within  the  meaniBg  of  the  law  in  relation 
to  appeals,  and,  therefore,  entitled  to  be  made  a  party  to  and 
notifitd  of  all  proceedings  taken  by  any  one  of  them  for  the 
purpose  of  changing  or  in  any  respect  affecting  the  final  judg- 
ment of  the  lower  court.  The  code  provides  that  any  party 
aggrieved  by  the  judgment  of  the  district  court  may  appeal, 
and  the  party  appealing  shall  be  known  as  the  appellant,  and 
the  adverse  party  as  the  respondent.  By  'any  party*  ia  to  l»e 
understood,  as  we  consider,  any  person  who  ia  a  party  to  tho 
action.  The  appeal  may  be  taken  by  filing  a  notice  with  the 
clerk,  and  serving  a  copy  upon  the  adverse  party  or  hia  attorney. 
The  question  is  as  to  the  meaning  of  the  words  'adverse  party* 
as  here  used,  and  as  to  that  we  think  there  can  be  no  rational 
doubt  Every  party  whose  intereat  in  the  subject  -matter  of  the 
appeal  is  adverse  to  or  will  be  affected  by  the  reversal  or  modi- 
fication of  the  judgment  or  order  from  which  the  appeal  bus 
been  taken,  is,  we  think,  an  'adverse  party*,  within  the  meau- 

motion:  BUn  t.  QrajBon,  24  Nov.  422,  56  Pae.  231;  codeteudants  u 

to  whom  action  diamined  upon  appeal  from  judgment:  Bliss  v. 
Grajgon  (Nev.)'  ^^  Pae.  S88;  codefendantfl  on  appeal  from  order 
draviDg  motion  to  vacate  judgment  who  concedes  the  judgment  to  be 
(orrert  la  to  themialveB  but  not  as  to  the  moving  and  appealing  d»- 
fendaot:  Bljth  etc.  Co.  v.  Swenson,  15  ITtab,  345,  49  Pac.  102T: 
trtotkbolder,  the  judgment  being  several  against  him  and  appealing 
ttockholders:  Aulbach  v.  Babler,  4  Idaho,  522,  43  Pae.  192,  43  Pae. 
332;  grantor  on  appeal  from  judgrnent  in  action  to  set  aside  eonvey- 
Koee  in  Iraad  of  creditors:  Bennett  v.  Uinott,  2S  Or.  339,  39  Pac 
(■97,  44  Pac.  288;  contractors  to  whom  material  furnished  in 
mechanie'a  lian  suit:  Oaborn  v.  Logus,  28  Or.  30a,  38  Pae.  190,  37 
Pac.  456;  42  Pac.  Q97;  truatee  who  haa  mortgaged  property  of  bene- 
ficisrj  and  defaulted  in  foreclosuTo  suit  against  them  jointly,  appeal 
by  heneflEiary:  Alliance  Trust  Co.  v.  O'Brien,  32  Or.  333,  50  Pae. 
SOI,  51  Pac  640;  spma  of  tenants  in  common  appeal  from  decree 
fgaiut  tbem  to  quiet  title  bj  others,  the  interests  of  the  tenants 
hficg  distinct  and  iteveral;  South  Portland  Land  Co.  v.  Munger,  36 
Oi.  457,  54  Pac  815,  60  Pac.  5;  coplaintiff  on  appeal  from  decree  in 
iiMhanie's  lien  suit,  intereets  being  distinct;  Watson  v.  Noonday 
Win.  Co.,  87  Or.  287,  6S  Pac.  867,  58  Pac.  36,  60  Pae.  994.  In  an 
iction  agaiiLit  sevsral  defendants  to  determine  priorities  in  the  use 
if  water  from  a  river  for  irrigation  purposes,  and  for  an  injunc- 
''on.  where  se^rarate  judgments  are  asked,  and  plaintiffs  bring  a 
*ril  of  error  to  review  a  judgment  for  one  defendant,  the  others 
■itcd  act  be  made  parties:  Egaa  v.  Estrada  (Ariz.),  66  Pac.  721. 
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a  re  Marbury,^*  it  was  said  that  on  an  ap- 
■  of  the  probate  court  removing  a  guardian 
appointing  another  in  hie  stead,  the  newly 
,  WBB  a  necessary  party  to  the  appeal,  b*- 
shoald  be  reversed,  the  last  appointee  would 
I  T.  Allison*^  was,  like  Senter  v.  De  Bemal, 
jdgment  in  a  partition  suit,  where  the  adjn- 
1  the  parties  would  be  affected  by  a  reversal 

the  lower  court,  and  is  in  line  with  Senter 
)ther  cases  which  follow  and  approve  it. 
[e  itself  is  well  settled,  and  generally  under- 
iplication  is  often  a  matter  of  considerablo 
enced  by  the  frequency  with  which  eaaes  in- 
ion  have  been  presented  in  the  appellate 
pie  was  applied  on  appeal  from  a  judgment 
intiff  from  a  trust  in  favor  of  creditors  and 
:  creditors  appealed,  serving  his  notice  upon 

upon  his  codefeadants,  some  of  whom,  lika 
contested  the  action.  The  appeal  was  dis- 
Qciple  was  explained  in   Williams  v,    Santa 

Eatate  <a  Scott,  124  Cal.  671,  674,  57  Pac.  6S4, 
id:  "The  notice  of  appeal  which  was  given 
aa  directed  to  the  propoaeuts  of  the  will  and 
did  not  purport  to  be  a  notice  to  any  of  the 
inder  the  will.  Ah  the  efTect  of  the  reversal  of 
the  will  to  probate  would  be  to  deprive  the 
interest  in  the  estate  of  the  decedent  is  given 
it  is  evident  that  thej  are  interested  in  main- 
lealed  from,  and  aie,  therefore,  adverse  parties 
1  this  appeal.  The  respondents  concede  that 
1  npon  those  legatees  who  bad  appeared  at  the 
>nteat,  with  the  exception  of  the  Proteetaat 
whom  an  appearance  had  been  made  bj  Qeorge 
omej;  but  it  is  not  shown  that  there  was  any 
his  legatee  or  its  attorney.  As  no  service  of 
vaa  made  npon  this  legatee,  it  cannot  be  bound 
[ment  made  upon  the  appeal,  and  this  court  is 
'isdiction  to  hear  the  appeal,  even  aa  between 


,  KB    Cal,  317,  819,    To  same    effect,  Jonei  t. 
ia,  9  Pae.  418. 


1 537  APPELI 

Clara  Min.  As6n.««  The  < 
the  proceeds  of  the  sale  ol 
mining  association  should 
manner  eo  as  to  give  the  p 
defendants,  the  latter  not 
of  appeal.  The  court  tooli 
end  comprehensive  staten^e 
cations  than  had  been  prev 
ing  that  under  the  circun 
upon  the  merits  of  the  a 
which  could  not  prejudice 
said  in  part :  "It  is  content 
this  court  has  no  jurisdic 
necessary  parties  not  havinj 
This  court  has  no  jurisdict 
ment,  unless  the  appellant 
on  all  of  the  adverse  part. 
rights  may  be  alfected  bi 
where  the  appeal  is  from  j, 
the  part  appealed  from.  . 
whole  judgment,  this  court 
judgment  in  such  a  mann 
parties  on  whom  notice  of 
rights  have  been  ascertaii 
judgment,"  The  case  of  I 
the  same  principle  to  appea 
taken  from  the  whole.  Ir 
the  appellants  to  the  portii 
have  been  equally  cffoctive 
been  appealed  from.  In  gi' 
appeal,  the  points  raised  b; 
tion  to  dismiss),  Chief  Ju 
after  noting  certain  object 
ment,  said :  "These  are  obj 
ment  and  would,  if  sustaini 
against  these  respondents,  I 
erous  other  parties  whose  i 

83  66  Cftl.  19a,  191,  S  Fso. 
Bt  li  Nev.  163. 


1143 


NOTICE  OF  APPEAL. 


§  637 


tion  and  established  by  the  decree,  but  upon  whom  no  notice  of 
appeal  has  been  served.  A  notice  of  appeal  must  be  served 
upon  the  adverse  party  or  his  attorney,  and  must  state  whether 
the  appeal  is  from  the  judgment  or  a  part  thereof.  If  the 
appeal  is  from  the  whole  judgment,  every  party  whose  interest 
in  the  subject  matter  of  the  appeal  is  adverse  to,  or  will  ]ie 
affected  by,  the  reversal  or  modification  of  the  judgment,  is  an 
'adverse  party'  in  the  sense  of  the  code,  and  is  entitled  to  notice 
of  the  appeaL  For  two  reasons,  then,  there  is  in  this  case  no 
appeal  which  would  authorize  us  to  reverse  the  whole  judgment, 
even  if  we  thought  the  objections  of  appellants  were  well  founded. 
The  notice  of  appeal  specifies  only  a  part  of  the  judgment, 
and  it  was  served  only  upon  the  parties  whose  interests  would 

be  affected  by  a  reversal  or  modification  of  the  part  specified. 
We  have  no  jurisdiction  over  the  other  parties,  or  over  the 
judgment,  so  far  as  it  aflfects  them.''  And  many  other  cases 
could  be  reviewed  upholding  and  applying  the  rule,  some  of 
which  are  given  below.®* 

But  it  is  obviously  stating  the  rule  too  broadly  to  say,  as  Is 
Baid  in  some  of  the  cases,  that  every  party  who  would  be 
affected  by  a  reversal  or  modification  must  be  served.  The 
term  "adverse  party,"  in  designating  the  appellant  and  re- 
spondent on  appeal,  cannot,  without  absurdity,  be  held  to  include 
one  who  would  be  benefited  by  a  reversal  or  modification,  but 

85  Se«  In  re  Castle  Dame  etc.  Co.,  79  Cal.  246,  21  Pac.  746,  hold- 
ing notice  necessary  on  appeal  by  petitioning  creditors  from  order 
dismissing  insolvency  proceedings,  although  respondent  then  in  de- 
fwlt:  Millikin  v.  Houghton,  75  Cal.  541,  17  Pac.  641,  holding  ser- 
vice necessary  on  all  judgment  debtors  on  appeal  by  judgment 
creditor  from  order  quashing  execution:  Harper  v.  Hildreth,  99  Cal. 
267,  33  Pac.  1103;  same  ruling  as  to  plaintiff's  (appellant's)  failure 
to  aerye  original  defendant  on  appeal  from  judgment  as  to  new 
defendants  brought  in  in  reference  to  claim  to  property  involved: 
Lancaster  v.  Maxwell,  103  Cal.  68,  36  Pac.  951,  as  to  appeal  by 
owner  in  mechanic's  lien  suit  without  serving  codefendant  con- 
tractor, and  holding  such  service  necessary:  Moody  v.  Miller,  24 
Or.  181,  33  Pac.  402,  where  service  on  wife  codefendant  with  hus- 
band (appellant)  in  suit  to  foreclose  mortgage  on  his  land,  necea- 
"ary  though  in  default:  Commercial  Bank  v.  United  States  etc. 
Bank,  13  Utah,  197,  44  Pac.  1043,  as  to  new  codefendants  brought 
in  on  eroBS-complaint  of  defendant  afterward  appealing. 


1  ill  lili'^ 


'^  I  !l«'ii 


i  i 


<f 


■ill; 

•  ■  • 


.t 


•  1 1 

1; 


-t  / 


•^•'h 


w 


ru 


1837  Al 

only  those  vhose  istei 
jndiciallj.  This  wa> 
The  Victorian.**  In 
principal  and  sureties 
alone  appealed  vithou 
sureties.  Chief  Jneti 
"Upon  this  state  of  tl 
the  appeal  npon  the  | 
connected  in  the  jud] 
modification  or  revers 
defendants  an  'adverse 
in  relation  to  appeals, 
the  appellate  court  ; 
code  provides  that  'ai 
may  appeal,'  and  that 
pellant,  and  the  adver 
'Any  party'  evidently 
action.  To  take  an  i 
shall  cause  a  notice  t< 
the  original  with  pro 
clerk':  Section  fi37. 
the  meaning  of  these 
notice  of  appeal  must 
interest  ip  relation  to 
in  conflict  with  the  mo 
Such  has  been  declar 
verse  party'  a^  used  ii 
must  be  served  on  all 
party  appealing.  The 
Troupe,  who  have  no1 
deemed  adverse  parti e 
notice  of  the  appeal.  '. 
which  are  adverse  to,  > 
The  judgment  is  afta 
the  boat,  for  a  specifi 
versal  would  affect  tl 
pellant,  indicating  thf 
not  adverse.    The  pai 

M  84  Or.  lEl,  127,  11 
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ate  proceeding,  such  as 
of  the  appeal,  and  the 
st,  upon  authorities  to  tl 
an  ord^r  of  distribution: 
appellant  is  certainly  n< 
lave  possible  interests  n( 
lot  in  eome  way  been  ma< 
it  may  be  stated  as  a 
will  not  go  outside  the 
id  to  be  adverse,  Whetl 
'  to  appellant  must  be  di 
ya  the  record  and  the  arc 
from  the  manner  in 
I  at  the  trial,  or  from  an 
relation  to  each  other, 
.  If  his  position  on  tli 
je,  he  must  be  bo  conside 
the  judgment  thereon.*^ 
lotice  of  appeal  from  cert 
,  need  only  be  served  on 
ected  by  a  modification  ( 
I  from." 

lee  eases  cited  ante,  t|  639 
«e  Mohr  V.  Byrne,  132  Cal. 
lal.  671,  57  Pac  654.  I 
der  V.  Pratt,  21  Utah,  1 
V,  United  States  Saviogs  e 
iski  T.  Theisa,  36  Or.  397, 
larper  v.  Hildretb,  &9  C&l. 
SiUar  V.  Thomas,  71  Cal. 
I,  71  Cal.  405,  12  Pac  431; 
;73,  20  Pac.  573.  In  the 
1  was  made  to  dismiss  thit 
t  had  not  served  the  no 
B  or  their  attomejo.  The 
)eutory  decree  only,  viz., 
of  an  nndivided  one-aiitee: 
I  as  to  the  remainder  of  tl: 
The  notice  was  served  on 
3d  adversely  to  the  appellaa 
nth  as  is  involved  in  the  a 
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§  S38.  FortlLer  u  to  meaning  of  "adTene  potty" — FaUare  to 
appear — ^Fiotitiou  putiea. 
In  Beveral  of  the  cases  already  noticed  one  or  more  parties 
whom  it  was  held  necessary  to  serve  with  the  notice  of  appeal 
had  defaulted  in  the  lower  court  So  it  is  seen  that  the  mere 
fact  that  a  party  fails  to  appear  and  defend  does  not  neces- 
sarity  signify  that  he  is  indifferent  as  to  what  judgment  may 
be  finally  entered  in  the  action  or  proceeding.  Especially  ia 
this  true  in  cases  where  l^ere  are  several  parties  to  an  action 
and  a  judgment  against  some  will  be  a  release  of  others  en- 
tirely or  pro  tanto,  casting  the  entire  burden  of  satisfying  the 
judgment  upon  the  party  who  has  defaulted,  as  in  cases  involv- 
ing liens.  So  where  the  party  in  default,  though  evincing  in- 
difference prior  to  judgment,  yet  has  had  his  rights  in  and  to 
the  Eubject  of  the  litigation  settled  by  it,  the  proposition  ot 
unsettling  them  on  appeal  ia  new  and  different;  for  instance, 
in  partition  suits.  An  additional  illustration  was  where  the 
action  was  to  foreclose  a  mortgage,  a  husband  and  wife  being 
defendants,  and  the  wife  having  defaulted.  The  court,  after 
a  decision  of  the  facts  said:  "But  it  was  argued  that  because. 

the  tut  of  these  casea  the  eoort  Haid;  "Aa  it  appeara,  ta  us,  the 
notice  of  appea]  in  this  action  waa  intended  to  embrace  only  that 
part  of  the  judgment  of  the  court  below  which  affected  tha  plaintiffs 
in  adjudging  that  'they  take  nothing  a^iainHt  the  defendant  the 
San  Lais  Hotel  Company,  and  that  their  complaint,  in  bo  far  as  it 
neeks  to  forecloM  a  lien,  be  and  the  same  ia  hereby  dismisaed  out 
of  this  court,'  and  'that  the  defendant  the  San  Lnis  Hotel  Company 
do  have  and  recover  fiom  the  plaintiff  its  costs  and  disbursements 
now  taxed  at  twenty  dollars  and  twenty^Uve  cents."  It  was  not 
intended  to  include  in  the  notice  any  appeal  from  that  portion  of 
the  judgment  where  the  plaintiff  recovered  a  personal  judgment 
a^init  Armstrong  Brothers  for  a  sum  of  money.  Taking  all  the 
terms  of  the  notice  of  app«al  together,  it  seems  to  us  that  the 
words  'said  judgment,*  where  they  occur  in  the  last  clause  of  the 
notice,  refer,  not  to  the  whole  judgment  as  rendered  by  the  court, 
but  to  that  part  of  it  which  is  set  out  in  the  language  of  the  notice 
preceding  the  last  clause  thereof,  which  language,  fairly  interpreted, 
includes  only  that  part  of  the  judpnent  which  affects  the  hotel 
tompony  and  the  plaintiff,  but  does  not  include  that  portion  which 
affects  the  right*  of  Armstrong  Brothers.  Therefore  the  appeal  as 
taken  should  be  entertained,  notwithBtanding  that  the  counsel  for 
ArniBtrong  Brothers  were  not  served  with  notice  of  the  appeal-" 


i  made  default  in  the  com 
rss  party,  and  was  not  enti 
r  default,  she  admitted  no' 
ns  of  the  complaint  are  tn 
bio  for  the  whole  debt,  or  tl 
r  property  alone."*' 
Sotice  need  not  be  served 
who  have  not  been  summo 
ord  it  appears  that  they  cs 
eversal  or  modification  of  i 

)39.    Filing:  the  notice. 

The  question  of  how  a  not 
at  constitutes  such  filing,  is 
in?  the  filing  of  papers  g 
uliar  or  distinctive  quality  i 
vever,  is  the  filing  of  the 

1  Mooily  T.  Miller,  24  Or.  179 
CouDty  T.  BlooDier,  28  Or.  11 
I  See  Snohomish  County  t.  H 
ne  Sav.  &  Loan  Aasn.  v.  Bi 
k  V.  Agnew,  126  Cal.  607,  5f 
ir,  125  Cal.  540,  58  Pac.  176 
3.  V,  Portland  Hospital,  40  ( 
!Dcy  V.  Essency,  10  Wash.  3' 
son  T.  Bunting,  127  Cal.  533, 
lendant  fictitiously  named  an< 
jTithal,  99  Cal.  39,  31  Pac.  8^ 
■ing  and  DOt  served). 

It  was  held  tliat  the  filing 
actual  delivery  thereof  to  tht 
notice  in  tiie  postoffice,  direcl 
/ery  thereof;  Brooks  v.  Nicln 
Under  sections  940  and  94 
Dotics  of  appeal  from  an  on 
her  county,  and  the  nDdertal 
lie  office  of  the  clerk  of  the  i 
e  the  order;  if  filed  with  th« 
sfer  was  made,  the  appeal  ia 
afield  T.  O'Keefe,  133  CaL  3« 
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by  stipulation;  therefore  it  is  jutiadic 
urt  below  any  power  to  relieve  a  party 
re  to  file  the  notice  within  the  time  1 

But  there  is  a  distinction  between 
;  to  waive  the  filing  of  the  notice  and 
1  been  filed.®* 

lien  notice  may  be  leired. 

at  least  plausible  argument  in  favor  o 
tiere  is  no  limit  of  time  after  the  filing 
;  it,  provided,  of  course,  that  it  be  sen 
of  the  time  within  which  an  appeal  mt 
)H8  principle  is  fotmd  in  cases  where  f 

new  trial,  required  by  the  statute  to  I 
^)ssed  and  then  filed,  were  filed  before  s 
it,  it  being  held  that  the  fact  that  they 
[le  time  they  were  required  to  be  filed,  d 
filing.  It  is  obvious  that,  for  instant 
;  entered  one  day,  and  the  notice  of  a 
nd  then  served  on  the  last  day  on  whi 
en,  can  work  nO  injury  to  the  adverse 

notice  of  appeal  does  not  alone  consti 
Lppeal  nor  can  it  be  claimed  in  such  a 
[jat  the  case  has  been  thus  unneceBsari 
ig  up  on  appeal  during  the  intervening 

lid  V.  CEeefe,  133  Cal.  362,  65  P&c.  8 
Or.  479,  69  Fftc.  439;  State  v.  Butler,  19 
ierlen  v.  SUerlen,  8  N.  Dak.  2S7,  76  N.  W.  : 
V.  Lapbam,  41  Or.  479,  69  Pac  439.  In 
"The  statute  makes  the  tervics  and  filing 
ndiapenBable  to  give  this  court  jurisdict 
ir.  360),  and  an  appeal  is  not  taken  unlesi 
and  filed.  The  filing,  therefore,  ia  as  im] 
both  are  required  to  be  done  within  six  a 
tend  the  time  in  which  to  file  the  notice, 
i  the  time  in  which  an  appeal  may  be  tak 
iouB,  it  has  no  power  to  make  such  an  on 
f.  Hickman,  29  Cal,  463;  Carey  v.  Brown,  { 
rae,  alter  it  ia  served  it  must  be  filed  befi 
Hma  for  filing  the  undertakiug.     But  that 
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does  placing  anct  keeping  the  noi 
of  the  judgment  or  tend  to  emi 
any  way.  The  record  in  such  c 
inquiry  that  no  appeal  has  been 
of  any  proof  of  service  and  the 
Prior  to  service  of  the  notice  on 
on  file.  But  the  moment  it  is  s 
rather  than  a  potential,  notice  oi 
and  refile  it  would  appear  to  be  a 
view  of  the  construction  given  to 
ject  cited  in  the  next  section,  and 
in  such  case,  be  refiled  on  the  ds 
in  which  no  Tin<lertaking  is  requi: 
the  undertaking  in  other  cases. 

§  S41.    How  notice  served. 

The  service  of  the  notice  is  g' 
law  prescribing  how  all  notices 
eerved.***     That  service,  as  well  a 

100  See  Cal.  Code  Civ.  Froc,   !  94( 

101  Cal.  Code  Civ.  Proc,  S§  lOIO-l 
Idaho,  487,  42  Pac.  509;  Howard  v. 
746,  holding  that  service  upon  surviv 
nej-B  of  record  for  party,  after  decca 
by  mail  sufficient,  see  Do  Roberta  v. 
705.  Dates  from  deposit  in  mail:  J 
Klaffki  Co.,  26  Mont.  384,  G8  Pac.  ■ 
other  than  personally.  3ee  Fairflel 
Pao.  632;  Dalzell  v.  Superior  Court,  ( 
Smith,  32  Cal.  475;  January  v.  Super 
103;  Hauser  v.  Nolting,  11  S.  Dak.  4: 
of  a  notice  of  an  appeal  on  an  atloi 
the  parties  for  whom  he  appeared,  if 
HondrickB  v.  Edmiston,  15  Wash.  6S7 
ney  appears  both  for  liiniself  and  at 
directed  to  both  and  served  upon  bio 
Wash.  151,  38  Pac.  74d.  As  to  servic. 
State  V.  Brewing  Co.,  2  S.  Dak.  363, 
131  Cal.  288,  63  Pac.  341,  a,  case  of  . 
notice  of  app«al,  but  being  of  equal 
of.  service  of  transcripts  is  importan 
pithiuesa  of  the  opinion  which  iB  in  ] 
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ited  for  taking  the  appeal  and  within  the  statutory  time  before 
filing  the  undertating,  is  essential  haa  been  often  decided.*"* 

denee  of  serviea  of  the  notice  of  appeal  upon  them,  or  either  of  them 
is  contained  in  an  affidavit  of  liadore  Golden,  a  clerk  of  Kowalskj, 
who  BtatoB  therein  that  on  the  second  day  of  December,  189S,  he 
prepared  typewritten  noticea  of  the  appeal,  and  'left  a  eopf  at  the 
office  of  ■Wilson  ft  Wilson,  attorneys  for  Ka.te  C.  Byrne  et  al. '  It  ap- 
pears from  the  record  that  Wilson  &  Wilson  were  the  attorneye  for 
the  respondents  Kate  C.  Byrne  and  John  E.  Byrne.  It  is  not  shown 
that  the  notice  of  appeal  waa  ever  received  by  theae  attorneys. 
Beetioa  940  of  the  Code  of  Civil  Procedure  requires  the  notice  of 
appeal  to  be  served  'on  the  adverse  party  or  bia  attorney*;  and  sec- 
tion 1015  declares  that:  'In  all  eases  where  a  party  has  an  attorney 
in  the  action  or  proceeding,  the  service  of  papers,  when  required, 
must  be  Dpon  the  attorney  instead  of  the  party.'  Section  1011 
provides  that  if  the  service  is  personal,  it  is  to  be  made  by  a  de- 
livery of  the  notice  or  other  paper  to  the  party  or  attorney  on 
whom  the  service  is  required  to  be  made.  The  section,  moreover, 
provides  for  service  in  certain  instances  where  saeh  delivery  cannot 
he  made,  aa  follows:  'If  upon  an  attorney,  it  may  be  made  during 
his  absence  from  Us  office  by  leaving  the  notice  or  other  paper  with 
his  clerk  therein,  or  with  a  person  having  charge  thereof;  or  when 
tbeie  is  no  person  in  tba  olBce,  by  leaving  them  between  the  hours 
of  S  is  the  morning  and  6  in  the  afternoon,  in  a  conspicuous  place 
in  the  office;  or,  if  it  bo  not  open  ao  as  to  admit  of  sucb  service, 
then  by  leaving  tbem  at  the  attorney's  residence  with  some  parson 
of  suitable  age  and  discretion.'  The  affidavit  of  service  must  ahow 
that  all  tbe  requiiementa  of  law  to  effect  service  have  been  com- 
plied with,  and  also  the  existence  of  the  conditions  authorizing  ser- 
vice in  the  mode  adopted.  In  the  present  case  the  affidavit  fails  to 
show  whether  the  attorneys  for  the  respondent  were  absent  from 
their  office,  or  whether  any  clerk  was  present,  or  anybody  in  charge 
of  the  office,  or  at  what  time  in  the  day  tbe  copy  was  left.  Neither 
does  it  show  whether  the  office  waa  open  or  closed;  and  the  state- 
ment that  the  affiant  left  it  at  the  office  is  inconsistent  with  the 
fact  that  the  office  was  closed,  and  that  it  waa  left  outside  of  tbe 
doer.  If  the  office  was  open,  the  affidavit  does  not  state  that  the 
notice  wae  left  'in  a  conspicuous  place  in  the  office,'  and,  as  was 
said  in  Doll  v.  Smith,  32  Cal.  476:  'For  aught  that  appears  to  the 
contrary,  it  may  have  been  put  in  the  atove  or  some  other  place 
where  it  was  not  likely  to  be  found.'  In  that  case  the  statement 
in  the  affidavit  that  the  affiant  'served  the  within  notice  on  the 
plaintiif  by  leaving  a  copy  of  the  same  at  the  office  of  J.  Q.  Doll, 
plauitiif's  attorney,  in  tbe  town  of  Bad  BluS  on  tbe  twenty-third 
day  of  July,  186B,'  was  beld  to  be  insufficient  proof  of  service,  and 
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It  was  held  in  E 
that  wliere  tlie  resj 
respondent  resided  i 
tweeo  which  there  » 
by  mail  of  notice  o 
deposited  in  the  pos 
the  attorney  for  apj 
cases  were  overruied 
said  decisions  were  I 
provisions  of  the  cod 
in  the  postoffice  at  i 
resirlences  or  offices 
muni  cation  between 
ti  nation. 

Care  should  be  ts 
and  appear  in  the  ti 
adini.-^sion  of  service 
of  California  is  less 
this  requirement,  it 
than  to  neglect  it.  s 
after  the  transcript 

g  542.     Same  subjci 

sufficient. 

If  the  party  had 
presumed  to  have  cor 
whether  the  record  £ 
At  any  rate,  if  he  h; 
On  the  other  hand,  i 
be  served  if  there  be 
the  party  himsi'lf  ie 
npon  comparison  ai 
in  Abrama  v.  Stokci 

It  has  been  nnifo 
1015  of  the  same  cc 

113  61  Cal.  461,  and 

114  83  Cal.  574,  23  ] 
iin  See  post,  H  63S 
119  39   Cal.   150.     Ai 

72;  McKittrick  v.  Pan 
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which  it  is  provided  among  other  things  that  "in  all  cases  wheva 
a  party  has  an  attorney  in  the  action  or  proceeding,  the  ser- 
vice of  papers,  when  required,  must  be  upon  the  attorney  in- 
stead of  the  party,  except  of  subpoenas,  of  writs,  and  other  pro- 
cess teeued  in  the  suit,  and  of  papers  to  bring  him  into  con- 
tempt." The  California  code  cannot,  then,  be  construed  to 
mean  that  the  appellant  has  the  option  of  service  either  upon 
the  party  or  his  attorney,  but  rather  that  he  may  eerve  the  notice 
on  the  party  personally  only  when  he  has  no  attorney  of 
record.**'' 

g  643.    Rule  that  each  prescribed  itep  in  proceu  of  appealing*    ' 
ii  jurisdiotion&I. 

From  all  that  precedes,  it  is  seen  that  the  question  of  parties 
to  an  appeal  is  to  be  determined  upon  analogous  principles  to 
those  which  govern  in  bringing  actions  in  the  courts  of  original 
iuri?f'ict:on.  This  results  from  the  settled  doctrine  that  an 
appeal  Is  an  independent  proceeding — that  is,  practically  the 
I'ommencement  of  a  new  litigation  having  for  its  subject  matter 
'h<-  judgment  decree  or  order  complained  of. 

Statutes  providing  the  remedy  of  appeal  for  the  correction  oJ 
error  as  a  substitute  for  writ  of  error  have  by  no  means  abro- 
gated the  common-law  rule,  requiring  all  persons  whose  inter- 
ests would  be  affected  by  the  reversal  or  modification  of  the 
decree  to  be  made  parties  to  the  appeal  and  to  be  brought  into 
court.  Such  statutes  have  only  changed  the  mode  of  bringin;^ 
them  into  court.  And  upon  the  same  view  of  the  matter  it 
might  appear  upon  first  impression  to  result  that  in  some  cases 
the  defect  of  parties  might  be  waived  while  in  others,  as  in 
trial  courts  the  defect  is  vital,  that  is  to  say,  that  it  goes  to  the 
jurisdiction  of  the  appellate  court.  But  when  it  is  considered 
that  appeal  is  purely  a  statutorj-  proceeding,  sometimes  called 
remedy — and  that  the  rule  as  to  parties  to  be  served  is  also 
rtatatory,  it  is  clear  that  the  distinction,  recognized  in  trial 
courts  between  necessary  and  proper  parties  has  no  place  there. 

It  may  be  noted  that  in  some  of  the  cases  already  noticed  the 
court,  of  its  own  motion,  pointed  out  the  defects  of  parties  re- 

'1'  A  different  conatmction  (fiven  the  MontuiB.  Code  proviwons  OH 
•nbjMt.    Bee  lawt  preceding  eeetion. 
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spondent  Bnd  rcfusi 
presented;  in  othen 
by  motion  and  in  o1 
fng  such  defects  of  i 
to  dl&miBB  liaviug  b 
the  rule  can  be  dr« 
passed  apon  the  m< 
case  can  be  found 
reversed  or  material 
the  face  of  a  failu 
meaning  of  the  sta 
passed  upon  the  po: 
variably  resulted  in 
the  jurisdictional  p< 
a  reinforcement,  or 
merit  found  in  the 
therefore,  be  stated  i 
within  the  time  lim 
no  jurisdiction,  and 
is  not  taken  in  tin 
statute  to  be  taken 
strictly  is  the  rule^ 
the  provisions  of  th 
counsel  for  both  par 

lis  Mo«t  of  the  cE 
above  pTOpOHition.  St 
PdC.  34,  Estate  0*  Ci 
Board  of  CommiBeione 
V.  8c hone,  2  S.  Dak. 
SS,  80  Am.  St.  Bep. 
a06,  53  Pac.  600;  Har 
660;  Estate  of  Fiiher 

119  Penny  v.  Ne*  I 
of  Castle  Dome  Min. 
"And  we  cannot  bol 
of  this  court  from  ur, 
aiake  it  prior  to  the  o 
held  to  apply  to  an  o' 
to  hear  an  appeal.  T 
to  object  to  the  hea 
adver*d  ta  the  appelli 
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1  essential  act,  and  be  bound  i 
or  have  courts  under  genera 
fend  time,  power  to  extend  it 
■0CCS9  of  perfecting  an  appc: 
'Ted  to  by  the  Washington  coi 
)t  served  could  not  aid  the  dt 
tempting  to  join  in  the  ap[ 
itice  of  appeal  is  so  far  a  p 

a  time  for  filing;  otherwise,  thi 
quired  a,  right  of  wliich  he  cam 
l»eal.*'  So  in  Duncan  v.  Time: 
.c.  147,  the  court  saidr  "The  tr: 
ins  a  certificate  to  the  effect  t 
e  form  has  been  properly  filed, 
de  of  Civil  Procedure.  It  is 
Delusive;  that  in  case  the  certi 
I  remedj  Bgainst  tbe  clerk,  who 
oposition   h:ia  been  frequently  b 

flimilar  motions,  and,  altliough 
ported  decision,  the  court  has  c 
rtipB  to  go  behind  this  certificat 
B.t  the  judgment  of  the  clerk  sli 
me  reasoning  would  apjily  when 
rva  the  notice  of  appeal  within 
ry  laws,  or  within  legal  time  d 

the  statute,  in  the  absence  of  ai 
inds  T.  Hickman,  29  Cal.  463, 
itice  of  appeal,  aaid:  "A  waive 
irtieH  is  not  the  equivalent  of  t 
ough  it  may  waive  error,  eann 
ako  a  distinction  between  the  t 
ipiilation  to  tlie  correctneaa  of 
aive  the  filing  of  a  notice  or  an 
ndinji,  but  the  most  formal  nn 
risdictional  fact  is  of  no  force  i 
clined  to  attach  any  meaning  t 
isa  other  than  that  Which  ie  cIbb 

120  See  ante,  S  533;  post,  g  660. 

121  Brown  v.  Green,  65  Cal.  22! 
il.  58,  80  Am.  St.  Bep.  68,  62  F 
i2,  64  Pac.  250. 

122  Winters  T,  Gray'o  Harbor 
18,  construing  Laws  18B3,  p.   li 
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of  a  party  that  it  may  be  waived. *^^  And  the  code  expressii 
recognizea  the  right  of  parties  to  waive  an  undertaking.**' 
But  a  waiver  of  the  undertaking,  differing  from  the  service,  may 
not  be  inferred  from  circumstances  or  conduct  of  the  partiei* 
It  can  only  be  by  stipulation.  The  notice  of  appeal  stands  up 
on  a  different  basis.  While  as  just  stated  its  service  may  bi 
waived,  and  its  filing  admitted,  if  not  shown  in  the  record,  thi 
notice  itself  cannot  be  dispensed  with.  The  reason  is  technical 
but  the  rule  is  absolute.  Jurisdiction  cannot  be  based  upon  f 
record  from  which  the  notice  is  omitted.  It  is  designated  ai 
one  of  the  papers  to  be  furnished  the  supreme  court.*^" 

«»  See  Holden  t.  HasOTodt,  2  a.  Dak.  220,  5»  N.  W.  87,  holdinfi 
notice  waived  b^  appearauee;  Homa  Sav.  »te.  Asm.  ▼.  Burton,  2C 
Wuh.  ess,  5fl  Pa£.  940,  where  defect  in  notice  waived  bjr  accepting 
Mtvice;  Woods  V.  Walsh,  7  N.  Dak.  376,  7S  N.  W.  767,  waiver  ol 
fbjMtion  SB  to  authority  of  attorney  signing  notice.  ObjectionB  not 
waived  by  serving  and  filing  amendments  to  proposed  atatement  on 
*PP«a]:  Broolu  T.  New  Nickel  Syndicate,  24  Nev.  264,  SS  Pae.  675. 

1"  C«l.  Code  av.  Proc,  i  9B3, 

»•  C«L  Code  Cav.  Proc,  It  »00,  851,  952. 
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UNDERTAKINGS 

i  644.    Purpose  and  meaning  of — E< 

I  545.     An  undertaking  must  be  filed 

I  548.     Time  for  filing— Relation  to 

sion  of  time. 
1  647.  Deposit  in  lieu  of  undertakic 
i  S43.  Undertaking  required  for  eaci 
i  649.  Form  and  essential  parts. 
i  550.  Ab  to  what  constitutes  sufficii 
f  S51.  Undertaking  bj  iurety  compi 
I  652.    Dispensing  with  undertaking 

pel. 
I  663.     Statutes    dispensing    with    u 
i  654.    Relief  in  appellate  court  froa 

§  644.    Puipose  and  meaning  of- 

Uader  the  California  Code  of  ( 
kinds  of  undertakings  that  may 
ceeding;  first,  formal  undertaking 
dollars  to  secure  the  payment  of  c 
be  filtd  within  five  days  after  ser 
ondly,  undur takings  to  stay  the 
pending  appeals.* 

There  is  a  further  provision  affi 
tors,  administrators  and  gnardiani 
tion  with  section  946.     Only  the  fi 

1  Cal.  Code  Civ.  Proc,  H  940,  9*1. 
properly  served  and  filed  as  well  as  p 
tion  vests  in  appellate  court,  whetb 
filed  or  not,  though  judgment  direct 
Apex  etc.  Min.  Co.,  IS  8.  Lnk.  576,  f 

2  Cnl.  Code  Civ.  Proc.,  {{  042-949. 
8  Cal.  Codo  Civ.  Proc,  S  965. 


€545 


APPELLATE  PRACTICE. 


nil 


form  and  time,  or  waived,  must  affirmatively  appear  from  the 
clerk's  certificate  to  the  transcript  or  by  written  admifesion  or 
waiver  of  counsel.'^  In  Wakeman  v.  Coleman®  it  was  held  sufB- 
ciently  shown  that  an  undertaking  was  given  that  it  was  set 
out  in  the  transcript,  and  its  correctness  certified  to  by  the 
clerk.  But  in  San  Francisco  etc.  R.  R.  Co.  v.  Anderson,^ 
it  was  held  that  this  was  no  longer  the  law,  and  that  under  the 
provisions  of  the  Code  of  Civil  Procedure  the  undertaking  on 
appeal,  not  being  one  of  the  papers  required  to  be  set  out  in  the 
transcript,  should  not  be  embodied  therein,  and  that  it  was 
insufficient  without  either  a  stipulation  of  counsel  or  a  certifi- 
cate by  the  clerk  of  the  due  filing  of  a  proper  undertaking.  An 
amendment  of  the  clerk's  certificate  will  be  permitted,  however, 
when  defective  in  form  in  failing  to  mention  the  due  filing  of 
a  proper  undertaking .• 

In  determining  what  constitutes  a  filing,  the  same  rule  applies 
as  in  the  case  of  other  papers  required  to  be  filed.  At  least  a 
presentation  of  the  undertaking  for  filing  at  the  clerk's  office 
wnthin  proper  time  is  essential.  If  that  be  done,  neglect  of  th? 
clerk  in  indorsing  it  as  filed  will  not  be  permitted  to  affect  its 
validity  as  an  undertaking.®  As  a  rule,  any  legal  fees  may 
be  demanded  and  if  not  paid,  the  clerk  is  not  bound  to  receive 

B  Bryan  v.  Berry,  8  Gal.  130,  135.  See,  also,  Franklin  v.  Beiner, 
8  Cal.  340;  Hastings  v.  Halleck,  10  Cal.  31;  Wakeman  v.  Coleman,  2S 
Cal.  59;  Pardee  v.  Murray,  4  Mont.  371,  1  Pac.  737;  People  v.  Alameda 
T.  Co.,  30  Cal.  184;  Gordon  v.  Wansey,  19  Cal.  82,  and  Shissler  t. 
Crooks,  1  Idaho,  370,  where  appeals  dismissed  for  failure  to  file  under- 
takings within  legal  time. 

6  28  Cal.  58. 

7  77  Cal.  297,  299,  19  Pac.  517,  aflSrmed  in  Swasey  v.  Adair,  83  CaL 
137,  23  Pac.  284,  but  permitting  amendment  of  clerk's  certificate  de- 
fective in  form;  State  v.  Willis,  19  Mont.  447,  48  Pac.  773,  holding 
clerk's  certificate  defective  as  to  undertaking. 

8  See  post,  §§  644,  665. 

0  Hoyt  V.  Stark,  134  Cal.  178,  86  Am.  St.  Bep.  246,  66  Pac.  223, 
holding,  also,  that  the  delivery  of  the  undertaking  to  a  deputy  clerk, 
at  a  place  other  than  the  clerk's  office,  after  ofiSce  hours,  on  the  last 
day  for  filing,  which  he  then  marked  as  filed  as  of  that  day,  but 
which  did  not  reach  the  clerk's  office,  and  was  not  entered  as  filed 
until  the  following  day,  was  not  sufficiently  filed  to  sustain  the  ap- 
peal. 
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costs  which  might  be  awarded,  etc.,  ''on  said  appeal,  or  on  a  dis- 
missal thereof,  not  exceeding  three  hundred  dollars,"  etc.;  and 
it  was  held  insufficient.  Furthermore,  an  undertaking  may  be 
so  ambiguous  as  to  be  void,  in  that  it  merely  obligates  the 
sureties  in  case  both  or  all  appeals  taken  at  the  same  time  shall 
be  affirmed  or  dismissed  instead  of  obligating  them  with  re- 
spect to  each  appeal  separately.  Thus  it  was  held  that,  where 
appellant  appealed  from  a  judgment,  and  from  an  order  d> 
nying  a  new  trial,  an  appeal  bond,  conditioned  that  it  should 
be  void  if  appellant  paid  all  damages  and  costs  awarded  against 
it  on  such  appeals  or  a  dismissal  thereof  was  insufficient,  since 
the  sureties  thereby  assumed  no  liability  unless  both  appeals 
should  be  decided  against  appellant  or  should  be  dismissed.*^ 
An  almost  identical  case  was  Corcoran  v.  Desmond,**  where 
the  court  said :  "The  undertaking  recites  the  taking  of  two  ap- 
peals, and  then,  in  consideration  of  the  premises  'and  of  such 
appeal,'  the  sureties  promise  that  the  'appellants  will  pay  all 
damages  and  costs  which  may  be  awarded  against  them  on  the 
appeal  or  on  a  dismissal  thereof,  not  exceeding  three  hundrt-d 
dollars,'  etc.    This  is  a  single  undertaking  of  three  hundred 


61  Pa45.  878.  Compare  Wallace  ▼.  McKinlay  (Idaho),  63  Pac  IW, 
where  it  was  held  that  on  an  appeal  from  a  judgment  and  from  an 
order  sustaining  a  demurrer  to  the  answer,  an  undertaking  which 
provides  ''that  said  appellants  will  pay  all  damages  and  costs  whieh 
maybe  awarded  against  them  on  the  appeal  or  on  a  dismissal  thereof'^ 
only,  without  reference  to  either  appeal  was  sufficient.  Where  an  appeal 
is  taken  by  more  than  one  party,  and  an  undertaking  thereon  is  given 
by  only  one  of  the  appellants,  such  undertaking  is  sufficient  to  per- 
fect the  appeal  of  the  appellant  by  whom  it  is  given;  but  where  an 
appeal  is  taken  by  only  one  party,  and  the  undertaking  thereon  pur- 
ports on  its  face  to  be  given  on  an  appeal  taken  by  several  appellants, 
Fuch  undertaking  is  insufficient  to  support  the  appeal,  and  it  will 
be  dismissed:  Zane  v.  De  Onativia,  135  Cal.  440,  67  Pac.  6S5.  It 
was  held  that  tho  undertaking,  defective  in  the  above  respect  was 
not  aided  by  the  fact  that  one  or  more  of  the  orders  included  were 
not  appealable:  Estate  of  Kasson,  135  Cal.  1,  66  Pac.  871.  To  same 
effect,  Estate  of  Heydenfeldt,  119  Cal.  346,  51  Pac.  543;  Centerrilla 
etc  Co.  V.  Bachtold,  109  Cal.  Ill,  41  Pac  813. 

31  Baker  v.  Butte  City  Water  Co.,  24  Mont.  31,  60  Pac.  488,  rehearing 
denied,  24  Mont.  113,  60  Pac  817.  To  same  effect,  Coleman  v.  FeirVf 
24  Mont.  237,  61  Pac  129. 

32  71  Cal.  100,  103,  11  Pac  815. 
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e  costs  of  two  separate  appeals,  which  ie  not 
in  the  Btngle  case  of  an  appeal  from  a  judg- 
T  denying  a  motion  for  a  new  trial."  Ami 
ust  secure  the  payment  of  costs  and  damagts 
the  event  of  dismissal  as  well  as  of  afBrm- 
sa;  and  one  omitting  either  of  these  essen- 
iective." 

appellants  have  combined,  in  one  paper,  the 
lar  undertaking  with  that  filed  for  the  pur- 
ecution  of  the  judgment.  This  seems  to  be 
since  the  filing  of  the  three  hundred  dollar 
cure  the  payment  of  costs  and  damages  is 
!  other  is  optional,  the  paper  so  filed  will  be 
er  purpose,  if  the  former  be  fatally  defective. 
was  well  illustrated  in  Corcoran  t.  Des- 
:e  was  a  combination  form  of  undertaking  and 

could  not  be  ascertained  upon  inspection,  to 
IB  intended  to  apply.  The  court,  in  ordering 
ised,  said:  "Appellants  contend  that,  if  the 
affide&t  to  support  the  two  appeals,  then  the 
irder  made  after  judgment  should  be  dis- 
lier  allowed  to  stand.  In  support  of  this  po- 
uted to  the  fact  that  the  ondertaking  con- 
■ovision  and  promise  for  a  stay  of  proceed- 
idgment  as  provided  by  section  945  of  the 
cedure.  In  this  respect,  appellants  are  cor- 
a  he  no  donbt  but  that  the  undertaking,  so 
»  a  stay  of  proceedings,  refers  to  the  appeal 
Igment,  and  in  case  of  an  affirmance  of  the 
isaal  of  the  appeal,  the  sureties  would  be- 
e  undertaking.  But  the  undertaking  for  a 
p  under  the  judgment  is  entirely  distinct 

three  hundred  dollars  to  cover  costs  on  ap- 
that  it  is  found  in  the  same  paper  with  the 
lange  its  character  as  a  separate  and  inde- 
ig.     An  appeal  to  this  court  is  ineffectual  for 

Pay,   12fl  Cal.  457,  58  Pae.  036;  HUJ  v.  Caawdy, 

c.  811. 

I,  11  Ptto.  SIS. 
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an}^  purpose  unless  an  undertaking  in  the  sum  of  three  him- 
dred  dollars  is  liled  to  cover  the  costs  of  such  appeal.  Apjx'l- 
lants  took  two  appeals,  requiring  two  undertakings  of  thrte 
hundred  dollars  each.  They  filed  a  single  undertaking  for  three 
hundred  dollars,  in  which  they  in  no  wise  designate  the  appal 
to  which  it  refers,  but,  after  reciting  the  two  appeals,  promise 
to  pay,  etc.,  if  the  appeal  shall  be  dismissed,  and  to  pay  -ill 
damages  and  costs  awarded  against  them  on  the  appeal  In 
all  this,  there  is  nothing  whatever  to  indicate  to  which  of  tk 
appeals  the  three  hundred  dollar  undertaking  refers.  We 
think  the  undertaking  fatally  defective  in  this  respect  and  in- 
sufficient  to  support  either  of  the  appeals.'* 

But,  while  one  undertaking  will  answei  in  the  case  of 
appeals  taken  at  the  same  time  from  a  judgment  and  from 
the  order  on  motion  for  new  trial,  yet  both  should  be  men- 
tioned in  the  undertaking,  else  the  appeal  from  the  one  not 
mentioned  mav  be  dismissed.  Thus,  in  Bornheimer  v.  Bald- 
win,^^  where  the  notice  was  of  appeals  from  both  the  judg- 
ment and  an  order  refusing  a  new  trial,  the  undertaking  re- 
cited the  appeal  from  the  judgment,  but  did  not  mention  the 
appeal  from  the  order,  the  court,  dismissing  the  appeal  from 
the  order,  said:  *^It  does  not  secure  the  payment  of  the  dam- 
ages and  costs  which  may  be  awarded  against  the  appelLin:.-, 
on  the  appeal  from  the  order,  but  only  on  the  appeal  from  ib" 
judgment.  Tliere  is,  therefore,  no  undertaking  on  the  apT)e'vl 
from  the  order.^' 

It  seems  to  be  well  settled  that  any  number  of  appeals  tnken 
at  the  same  time  and  all  in  legal  time  in  the  same  action  '>*- 
proceeding,  may  be  made  effectual    by  combining  the  several 

85  38  Cal.  671.  See,  also,  Berniaud  v.  Beecher,  74  Cal.  617,  161'ac- 
510;  Crew  v.  Diller,  86  Cal.  554,  25  Pac.  66;  Wood  v.  Fendola,  77  Cal. 
82,  19  Pac.  183;  Carter  v.  Butte  Creek  etc.  Co.,  131  Cal.  350.  63 
Pac.  667;  Clarke  v.  Mohr,  125  Cal.  540,  58  Pac.  176;  Grander  ▼. 
Robinson,  114  Cal.  631,  46  Pac.  604;  Dodfre  v.  Kimple,  121  Cal.  5?0, 
54  Cal.  94;  Pig^naz  v.  Burnett,  121  Cal.  292,  53  Pac.  633;  Hurley  t. 
O'Neill,  24  Mont.  293,  61  Pac.  658.  See,  also,  Hoskina  v.  Woclen. 
4  Idaho,  293,  38  Pac.  933;  Kelly  v.  Leachman  (Idaho),  51  Pac.  407. 
Filing  an  undertaking  in  the  supreme  court  after  the  lapse  of  the 
time  for  filing  it  with  the  clerk,  does  not  cure  the  failure  to  meiiti'"'ii 
the  order:  Pacific  Pav.  Co.  v.  Bolton,  89  Cal.  154,  26*  Pac.  650; 
Schurtz  V.  Romer,  81  Cal.  244,  22  Pac.  657. 
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same  iustnimeiit.  ■  But  the  several  appeaU 
sach  with  its  separate  penalty  of  three  hua- 

icveral  appeals  are  properly  distingnished, 
one  amount  specified,  which,  of  course, 
many  times  three  hundred  dollars  as  thera 

Act  provided  that  the  undertaking  should 
it  the  appellant  will  pay  all  damages  and 
iwarded  against  him  on  the  appeal,  not  ex- 
^  dollars."  *•  The  only  change  made  hy 
tion  after  the  word  "appeal"  of  the  words 
hereof."  •' 

t  that  the  amendment  had  any  effect   to 
;.     The   obligors   were   bound   under   the 
iame  extent  as  after  the  amendment, 
held  necessary  for  the  principal  to  sign 

Tns  than  that  prescribed  by  the  code  would 
ifBcient  if  the  intention  to  become  bound 
damages  were  made  clear,  it  is  much  safur 
;  to  comply  with  the  requirements  of  the 
een  the  general  practice. 
ruction  applied  generally  to  contracts  and 
:ahle  here.  A  reasonable  construction  will 
plish  the  intention,  and  slight  defects  and 


ence,  as  affecting  the  liability  of  those  actu- 
ers  not  signing  are  named  in  the  body  of 


>e.,  I  Ml. 

lards,  9  Cal.  33;  Lissat  y.  Darling,  9  Gid.  285; 

V.  Dnnlap,  U  Col.  423;  Eurtz  v.  Forquer,  94 

lademacher,  136  Cal.  673,  69  Pac.  415;  Whito 
ims  (Wwh.),  69  Pao.  1094,  where  it  was  beM 
1  was  not  insufficient  because  it  ran  to  tho 
(plaintiff's)  coat  bond,  in  the  trial  court,  iis 
;  nor  because  it  was  signed  by  one  of  the 
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the  undertaking.  In  Kurtz  v.  Forquer,^*^  the  court  said: 
"Where  several  persons  are  named  in  the  body  of  an  instm- 
ment  as  parties  thereto,  it  is  not  necessarily  invalid,  as  against 
these  who  have  signed  it,  because  others  named  have  not  sign  ^ 
it/'  It  would  be  otherwise,  however,  if  it  appeared  on  tk 
face  of  the  instrument,  or  by  proof,  that  the  person  sought  10 
be  charged  signed  upon  the  consideration  that  other  pcT?'ir^ 
named  therein  would  also  sign."**  This  doctrine  is  restrict^ 
to  cases  in  which  the  obligation  is  joint  and  several.  ^Iv::: 
the,  obligation  is  strictly  several,  as  where  each  obligates  bin:- 
self  in  a  certain  sum,  the  failure  of  one  or  more  others  whoar: 
named  in  the  undertaking   to  execute  it   is  immaterial.^ 

The  above  principle  would  probably  not  apply  anyhow,  li 
the  other  person  indicated  were  the  principal  (appellant)  in  the 
case  of  an  undertakins:  on  appeal,  since  he  is  primarily  bouii'l 
in  the  same  way,  and  to  the  same  extent,  without  signing  as  d 
be  signed  tlie  instrument.  This  might  not  hold  good,  however, 
if,  instead  of  the  plain,  direct  statutory  undertaking,  where'jy 


obligees,  there  being  another  and  sufficient  surety;  also  Anderson  v. 
Bigelow,  16  Wash.  198,  47  Pac.  426;  Shannon  v.  Consolidatexi  ete. 
Co.,  24  Wash.  119,  64  V:\e,  169.  An  undertaking  which  recites  that  th* 
rpipeal  is  from  both  the  judgment  and  order  overruling  the  motion 
for  new  trial,  and  obligates  the  sureties  to  pay  the  penalty  in  tk^ 
ovent  of  the  judgment  against  the  appellants  or  the  dismissil  of 
Ihe  appeals,  is  sufficient  under  the  statute:  Vane  v.  Towle  (I'^h"''- 
60  Pac.  1004.  Mention  of  names  of  sureties  in  body  of  bond  and  ileir 
subscription  to  justification  held  sufficient  execution:  Yakima  Water 
etc.  Co.  ▼.  Hathaway,  18  Wash.  377,  61  Pac.  471.  Notary,  himself 
one  of  the  sureties  may  take  affidavits  of  justification  of  other  surety: 
fepokane  etc.  Lumber  Co.  v.  Loy,  21  Wash.  501,  58  Pac.  672,  60  Pac. 
1119.  Appellants  may  sign  bond  for  themselves  and  other  apppUr.~t« 
in  Washington,  Id.  An  undertaking  reciting  that  the  defendant  hr-' 
appealed  from  the  judgment  and  also  from  the  order  denying  a  ^^^ 
trial,  and  that  it  is  executed  *Mn  consideration  of  the  premises  ?t!'1 
of  such  appeal,"  is  sufficient:  Granger  v.  Robinson,  114  Cal.  631, 
46  Pac.  604.  An  undertaking  otherwise  good  not  ineffectual  by  mis- 
taken indorsement  of  title:  Herrlich  v.  McDonald,  72  Cal.  579,  H 
Pac.  357. 

40  94  Cal.  91,  93,  29  Pac.  413. 

41  Cavanaugh   v.    Casselman,   88    Cal.   549,   26   Pac.   515;   Kurtz  t. 
I'orquer,  94  Cal.  94,  29  Pac.  413. 

42  Los  Angeles  (City  of)  v.  Melbus,  59  CaL  444,  450. 
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1  upon  the  suretiee.**  The  date  of  execution  is 
that  of  the  affidavit  annexed  thereto.** 

taking  by  lorety  companies. 

generally  found  authorizing  the  acceptance  of 

and  undertakinga  executed  and  offered  by  cor- 
tered    to    gnaraotee    that,  among  other    forma 

Under  such  statutes,  an  appeal  bond  executed 
ipany  need  not  recite  that  the  company  has  corn- 
laws  relating  to  the  powers  and  duties  of  such 
uired  as  a  condition  precedent  to  its  right  to 
the  state."  Xor  is  it  necessary  to  file  evidenco 
luthority  to  sign  a  guaranty  company's  name  to 
,"*    But  where  the  sureties  on  an  appeal  hond 

against  whom  judgment  was  rendered,  though 
!ty  company,  the  bond  is,  in  effect,  without 
ence  does  not  comply  with  the  statute  requit* 
d  the  appeal  must  be  dismissed.** 

in;  with  nndertakinff  by  itipnUtion — ^Waiver — 

ng  of  the  undertaking  in  due  form  and  in  tha 
\w  is  essential  and  jurisdictional,  in  the  absence 
the  right  to  waive  it  by  stipulation  is  expressly 
16  section  of  the  California  code  already  cited,"* 

.  Hermann,  IS6  CaL  465,  SS  Pae.  935.  See,  also, 
ver  Uin.  Co.,  24  Nev.  230,  SI  Pac.  982;  Zien^e  v. 
.  Co.  (Idaho),  65  Pac.  431. 

Hermann,  126  Cal.  465,  58  Poc.  935. 
regon  1899,  p.   195;   Small  v.  Lutz,  41  Or.  570,  67 
,   825;  Mont  CiT.  Code  1895,   |  604;  King  v.  Pony 

Mont  470,  62  Pae.  783. 
Ihelton  S.  W.  B.  Co.,  21  Wa«h.  427,  58  Pac.  676. 
r.  BtilM,  24  Waah.  611,  64  Pao.  795. 
ird,  21  Wash.  S04,  57  Pac,  796.     Compare  Spokane 
',  21  WaBh.  501,  58  Pac.  672. 

544;  also  chapter  39.  It  whs  held  that  an  appeal 
isaed  on  the  ground  that  there  are  two  appeals,  and 
:ing  iB  not  (mfllpient  for  both  appeals,  whore  there 
a  the  traoBcript  that  "an  undertaking  in  due  form 
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The  Nevada  statutes  make  no  provision  for  a  waiver  of  the 
undertaking,  and  the  supreme  court  refuses  to  recognize  tli'3 
authority  of  counsel  to  waive  it  by  stipulation.*^* 

In  Utah,  it  is  said  that  the  undertaking  is  filed  for  the  bene- 
fit of  the  respondent,  and  is  a  right  which  he  may  waive.*** 
In  j^lontana,  it  seems  that  the  objection  that  an  appeal  bonil 
is  invalid  is  waived  by  not  raising  it  otherwise  than  in  the 
briefs.*^    In  South  Dakota,  it  was  held  that  the  insufficiency 


» I 


was  properly  made  and  filed,"  etc.,  and  counsel  cannot  be  relieved 
from  such  stipailation  after  the  expiration  of  the  time  within  which 
another  bond  might  have  been  filed,  upon  a  showing  that  the  under- 
taking in  fact  referred  to  only  one  of  the  appeals,  without  determining 
which:  Estate  of  Marshall,  118  Cal.  379,  50  Pac.  540.  To  same  effect, 
Forni  v.  YoeU,  95  Cal.  442,  30  Pac.  578.  Not  waived,  however,  bv 
stipulation  to  advance  case  on  calendar  for  hearing:  Little  v.  Jacks, 
68  Cal.  343,  8  Pac  856,  9  Pac.  264,  11  Pac.  128. 

55  Marx  V.  Lewis,  24  Nev.  306,  53  Pac.  600.  The  reasons  for  not 
permitting  a  waiver  in  the  absence  of  such  provision  as  is  found 
in  the  California  code  are  thus  stated  by  Massey,  J.,  in  this  case: 
"This  appeal  is  attempted  to  be  taken  from  an  order  setting  aside 
a  judgment  by  default.  No  notice  of  appeal  was  ever  filed  or  served, 
and  no  undertaking  on  appeal  was  ever  made  and  filed.  We  find  a 
stipulation  of  the  attorneys  in  the  record  reciting,  among  other  mat- 
ters, that  notice  of  appeal  and  undertaking  on  appeal  in  the  action 
are  waived.  The  method  of  procedure  in  taking  appeals  is  regulated 
by  statute.  Section  327  of  the  Civil  Practice  Act,  in  direct  terms, 
confers  an  authority  upon  this  court  to  review  judgments  and  orders 
from  which  appeals  can  be  taken  in  the  manner  prescribed  by  the 
act,  'and  not  otherwise.'  Section  331  of  the  same  act  requires  that 
notice  shall  be  given,  and  section  341  provides  that,  in  order  to  ren- 
der an  appeal  effectual  for  any  purpose,  undertaking  on  appeal  shall 
le  executed:  Gen  Stats.,  sees.  3349,  3353,  3363.  Under  the  language 
used  in  these  sections,  we  have  no  power  or  authority  to  review  anv 
question  presented  in  this  record.  The  attempt  to  stipulate  a  waiver 
of  the  notice  and  undertaking  can  be  of  no  effect,  for  the  reason 
that  such  attempt  is  doing  that  which  the  statute  says  cannot  be 
done.  The  language  used,  'and  not  otherwise,'  precludes  the  inten- 
tion of  conferring  authority  to  review  appeals  under  such  stipula- 
tion as  completely  as  it  would  were  such  intention  expressed  in  direct 
terms.  The  same  may  be  said  of  the  language  used  in  section  341, 
supra,  requiring  the  undertakin,g  to  render  an  appeal  effectual  for 
any  purpose." 

56  Hoagland  v.  Hoagland,  18  Utah,  304,  54  Pac.  978. 

57  JSeQ  Morse  v.  Calantiue,  19  Mont.  87,  47  Pac.  635, 
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the  action  of  the  court  in  making  the  change  without  the  sct- 
tlomtnt  of  her  accounts;  and,  in  the  absence  of  a  separate  uii« 
dertaking,  the  appeal  must  be  dismissed.®*  Nor  will  the  ex- 
emption in  the  case  of  an  administrator  apply  where  his  sure- 
ties have  been  discharged  before  taking  the  appeal.^ 

§  554.    Belief  in  appellate  court  from  defects  and  omissions. 

The  supreme  court  has  never  assumed  the  power  to  excuse, 
or  dispense  with,  the  necessity  for  filing  an  undertaking  on  ap- 
peal within  the  statutory  time,  compliance  with  the  require- 
ment of  the  statute  therein  being  uniformly  held  to  be  juris- 
dictional.®* 

It  is  scarcely  necessary  to  state  that,  where  no  undertaking 
on  appeal  has  been  filed  within  the  time  required  by  law,  the 
supreme  court  has  no  power,  under  section  954  of  the  Code  of 
Civil  Procedure,  to  allow  one  to  be  filed.**'^  But,  where  one 
has  been  filed'  which  is  defective  merely,  but  not  vit^illy  de- 
fective, the  defect  may  be  cured  by  filing  a  new  and  suiBBcient 

62  Estate  of  McDermott,  127  CaL  450,  59  Pac  783.  See,  also, 
Estate  of  Danielson,  88  Cal.  480,  26  Pac.  505,  where  the  letters  of 
the  appellant  had  been  revoked  before  appeal  taken* 

63  Wells  v.  Kelly,  11  Utah,  421,  40  Pac.  705. 

64  See  Estate  of  Heydenfeldt,  119  Cal.  346,  51  Pac  543;  Center- 
ville  etc.  Co.  v.  Bachtold,  109  Cal.  Ill,  41  Pac.  813,  where  it  was 
held  that  an  ambiguous  undertaking  filed  in  the  superior  court,  which 
did  not  refer  to  either  of  several  appeals  specified  in  the  notice, 
must  be  regarded  as  if  it  had  never  been  filed,  and  in  such  case  the 
appellate  court  had  no  jurisdiction,  and  could  not  confer  any  juris- 
diction to  hear  the  appeals,  by  allowing  the  subsequent  filing  of  an 
undertaking  in  the  supreme  court.  To  same  effect.  Creek  v.  Bozeman 
Water  Works  Co.,  22  Mont.  327,  56  Pac.  362.  An  undertaking  on 
appeal  which  provides  that  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  them  on  the  appeal,  but  which  omits 
the  clause  *'or  on  a  dismissal  thereof,"  is  not  a  totally  defective 
undertaking,  which  absolutely  requires  the  dismissal  of  the  appeal, 
but  is  objectionable  only  for  "insufliciency, "  which  may  be  remedied 
by  the  filing  of  a  new  undertaking  in  the  supreme  court:  Jamian  v. 
Kea,  129  Cal.  157,  61  Pac.  790. 

65  Duffy  V.  Greenebaum,  72  Cal.  157,  12  Pac.  74,  13  Pac  323.  See, 
also,  David  v.   Guich  (Wash.),  70  Pac.  497. 
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appellate  conrt.**  The  code  proTieion  allowing  this 
lowB :"'  "If  tbe  appellant  fails  to  fnmish  the  repuisite 
»  appeal  may  be  diBmissed;  but  no  appeal  can  be  di&- 
'  inaufEciency  of  the  nndertaking  thereon,  if  a  good 
ent  nndertakiiig,  approved  by  a  justice  of  the  bu- 
rt,  be  filed  in  the  auprenie  court  before  the  hearing 
[>n  to  diBmisB  the  appeal." 

e  principle  governing  the  Bnpreme  court  of  Call- 
the  case  of  a  defective  undertaking  was  thus  stated 
b  T.  Spreckela  I***  "We  ate  given  jurisdiction  by  the 
1,  and  the  statute  is  valid  only  because  it  is  a  reiL- 
^latlon  of  the  exercise  of  that  jurisdictioD.  It  Is 
e  of  practice,  and  is  just  what  the  statute  maies  it. 
,Te  been  provided  that  an  undertaking  should  be  filed 
.otion  was  noticed,  although  none  had  been  previouBly 
e  provision  is  that  a  new  undertaking  may  be  £lcd 
lere  the  undertaking  already  given  is  bo  insufficient 
)r  the  privilege  of  giving  a  new  one  appeal  would 
d.  For  it  is  implied  that,  in  some  cases,  the  appeal 
missed,  unless  a  new  undertaking  be  filed.  It  cau- 
I,  then,  that,  unless  the  undertaking  is  sufficient  to 

appeal,  this  court  has  no  jurisdiction  to  allow  a 
^Qg.  But  an  undert^aking  may  be  so  insufficient 
monut  to  an  undertaking  at  all.  To  allow  the  filing 
rtaking  in  such  a  case  would  not  be  to  allow  a  new 

1  in  lieu  of  an  original,  which  is  all  the  court  is  aa- 

7  Cit7  Building  Asan.  v.  Bro&d,  128  Cal.  670,  81  Pac. 
V.  Bea,   12Q   Cal.  157,  61   Pae.  790;   Mojle  v.  Landers, 

2  Am.  St.  Eep.  22,  20  Pac.  241;  Butler  v.  Aahworth,  100 
Paa,  780;  Taleeton  &  Co,  v.  Caoperson,  7  8.  Dak.  206, 
(;  Coleman  v.  Perry,  24  Mont.  237,  61  Pae.  129;  Menden- 
rt,  36  Or.  375,  52  Pac.  22,  5B  Pac.  805;  Elwert  v.  Norton, 
31  Pac  1097,  SB  Pac.  1118;  Skinner  v.  Lewis  (Or.),  63 
F  time  be  given  by  tke  appellate  court  to  file  a.  new 
xty  must  be  diligent  in  filing  it  within  tbe  time  given; 
party  failed  to  file  a  new  bond  within  the  time  allowed 
that  he  was  not  excused  for  noncompliance  by  the  neg- 
^torney:   Hill  v.  Casaidy,  24  Mont.  lOS,  60  Pac.  Sll. 

la  Civ.  Pi-DC,  I  9S4. 
.  60,  46  Pae.  1022. 
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thorized  to  do."  This  seems  to  have  been  the  rule  under  the 
statutes  as  considered  by  the  court,  prior  to  the  adoption  of 
the  code.  But,  in  the  case  where  it  was  intimated  most  strondv 
that  this  practice  should  prevail,  it  was  held  that  a  failure 
of  the  sureties  to  justify  upon  notice,  after  exception  to  their  suf- 
ficiency, would  require  a  dismissal  of  the  appeal,  unless  they  jus- 
tified properly  within  a  time  fixed  by  the  court.^  In  the  case  just 
referred  to,  upon  mction  to  dismiss,  the  court  granted  the  motion, 
provided  that  within  ten  days  the  appellants  failed  to  file  a  new 
undertaking.  The  new  undertaking  having  been  filed,  with  a 
proper  justification  of  the  sureties,  the  appeal  was  decided  npoa 
its  merits.  But  where  excusable  neglect  is  the  ground  urged  for 
a  failure  to  file  a  sufficient  undertaking  in  the  lower  court,  a 
clear  case  must  be  made  in  the  appellate  court.*^^ 

It  is  now  well  settled  that  the  failure  of  the  sureties  to  jus- 
tify does  not  affect  the  jurisdiction  of  the  supreme  court  to 
hear  and  decide  the  appeaU^ 

69  stark  V.  Barrett,  15  Cal.  362. 

70  See  Newberg  Orchard  Assn.  v.  Osborn,  39  Or.  370,  65  Pac  81. 

71  Bee  post,  {  568. 
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CHAPTER   31. 
STAY  BONDS. 
f  SSS.    The  Btaj  of  eiecution  a  proceeding  collateral  to  and  Independ- 
ent of  the  appeftl. 
1  GSO.    TJnderUking  on  appe»I  and  stay  bond  dirtingulshed — Cases  in 

wtiicti  undertaking  effects  a  eta^i 
I  GST.    Stay  ot  enforcement  upon  appeals  from  orders. 
I  666.    Time  for  filing  itay  bond  not  limited — Relief  witk  respect  to 

in  appellate  court. 
I  5&B.    Powers  of  lower  court  suspended  after  appeal  taken. 
I  G60.    Failure  to  give  the  bond  leaves  lower  court  without  power  to 

stay  execution. 
i  6411.    Effect  of  appeal  upon  InJuDctions. 

f  662.     Effect  of  appeal  upon  order  on  motion  to  set  adde  judgment. 
f  £03.    Stay  of   waste  in  connection  with   possessor]'    actions — Fore- 
closure suits. 
I  GA4.    Where  various  forms  of  relief  given  by  lame  decree. 
I  S6S.    Effect  of  appeal  upon  lien  of  judgment. 
I  6flS.    Effect  of  appeal  upon  attachment  lien. 

§  558.  The  stay  of  ezecutios  a  pioceeding  eollatenil  to  and 
independent  of  the  appeal. 
The  effect  of  an  appeal  from  a  judgment  or  an  order  is  a 
snbject  apart  from  the  result  accomplished  by  executing  and 
filing  a  stay  bond.  The  latter  is  a  proceeding  taken  ex  parte 
by  the  responJtnt  under  statutory  authority  to  thwart  or  pre- 
vent one  result,  or  maybe  several,  results,  of  the  recovery  of 
a  judgment  against  him,  theae  results  being  usually  the  solo 
object  for  which  the  action  is  brought  and  prosecuted.  It  ii 
tnie  there  would  be  no  place  or  authority  for  the  proceeding 
to  stay  eiecution  but  for  the  appeal;  and  yet,  it  is  none  the 
less  an  jndi-pendcnt  collateral  proceeding.  Just  as  a  proceed- 
ing for  a  new  trial  is  collateral  to  the  action. 
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As  previously  stated,  the  appellate  proceeding  remains  un- 
afTocted  by  such  ex  parte  action.  The  whole  inquiry  as  to  the 
effect  of  an  appeal  arises  upon  executing  and  filing  the 
three  hundred  dollar  bond,  usually  and  properly  designated  a? 
the  appeal  bond.  As  will  also  be  shown,  that  bond  also  stays 
the  execution  in  a  variety  of  cases.  But  that  special  function 
in  such  cases  is  likewise  aside  from  the  other  and  general  ef- 
fect of  the  appeal. 

§  556.    Undertaking  on  appeal  and  stay  bond  distinguished- 
Cases  in  which  undertaking  effects  a  stay. 

The  filing  of  the  undertaking  discussed  in  the  last  preced- 
ing chapter  stays  execution  of  the  judgment  in  certain  cases, 
which  can  only  be  designated  by  an  examination  of  several  sec* 
ticns  of  the  Code  of  Civil  Procedure. 

It  is  provided  by  section  949  as  follows:  "In  cases  not  pro- 
vided for  in  sections  942,  943,  944,  and  945,  the  perfecting  of 
an  appoal  by  giving  the  undertaking  or  making  the  depo>ii 
mentioned  in  section  942  stays  proceedings  in  the  court  below 
upon  the  judgment  or  order  appealed  from,  except  where  it 
directs  the  sale  of  perishable  property,  in  which  case  the  coun 
below  may  order  the  property  to  be  sold  and  the  proceeds  there- 
of to  be  deposited,  to  abide  the  judgment  of  the  appellate 
court.  And  except  also,  where  it  adjudges  the  defendant 
guilty  of  usurping,  or  intruding  into,  or  unlawfully  holding 
public  office,  civil  or  military,  within  this  state.  And  except 
also,  where  the  order  grants,  or  refuses  to  grant,  a  change  of 
the  place  of  trial  of  an  action.^'  This  section,  by  its  o^^l  terni-s 
excepts  judgments  directing  the  sale  of  perishable  property, 
judgments  wherein  it  is  adjudged  that  the  defendant  is  guilty 
of  usurping  or  intruding  into,  or  unlawfully  holding  public 
office,  civil  or  military,  within  the  state,  and  orders  granting 
or  refusing  to  grant  a  change  of  place  of  trial.  It  excepts  bv 
reference  cases  provided  for  in  sections  942  to  945,  inclusive. 
Section  942,  then,  by  this  reference,  withdraws  and  places 
among  the  exceptions  judgments  and  orders  directing  the  pay- 
ment of  money. 

Section  943  withdraws  and  excepts  judgments  and  orders  di- 
recting assignment  or  delivery  of  documents  or  j)ersoual  prop- 
erty. 
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hdrsws  and  excepts  judgments  and  orders  di- 
ion  of  convejancea,  or  other  instruments,  and 
Iraws  and  excepts  judgments  and  orders  di- 
■  delivery  of  possession  of  real  property, 
risions  are  made  for  stay  of  execution  in  vari- 

of  actions  which  also  constitute  exceptions, 
les,  with  reference  to  attachments,  as  follovs : 
lot  continue  in  force  an  attachment  unless  an 
edited  and  filed  on  t^e  part  of  the  appellant, 
sureties,  in  double  the  amount  of  the  debt 
hat  the  appellant  vill  pay  all  costs  and  dam- 
»pondent  may  sustain  by  reason  of  the  <it- 

the  order  of  the  court  below  be  sustained; 
n  five  days  after  the  entry  of  the  order  ap- 

appeal  be  perfected."  Section  1176,  relat- 
>rcible  entry  and  detainer,  provides  that :  "An 
le  defendant  shall  not  stay  proceedings  upon 
less  the  judge  or  justice  before  whom  the 
3  so  directs." 

three  hundred  dollar  bond  to  operate  in  ca5<?s 
intiffs  in  actions  of  forcible  entry  and  de- 
t  shall  Operate  in  case  of  an  appeal  by  the  de- 

discretionary  with  the  judge  or  justioe  "be- 
le  was  rendered." 

amended  in  189?,'  relating  to  proceedings  in 
provides  as  follows:  "The  provisions  of  part 
relative  to  new  trials  and  appeals,  except  in 

inconsistent  with  the  provisions  of  this  title, 
edings  mentioned  in  this  title,  provided,  that, 

of  the  sum  of  money  assessed,  and  upon  th<) 
kind  to  build  the  fences  and  cattle-guards, 
;tion  1251,  the  plaintiff  shall  be  entitled  to 
e,  and  hold  possession  of  the  property  sought 

if  not  already  in  possession,  or  shall  have 
ossession  and  use  thereof,  as  provided  in  sec- 
rote  the  same  to  the  public  use  in  question; 
'  a  new  trial  or  appeal  shall,  after  such  pay- 
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ment  and  filing  of  such  bond  as  aforesaid,  in  any  manner  retar.1 
the  contemplated  improvement  Any  money  which  shall  have 
been  deposited  as  provided  in  section  1254  may  be  applied  t'^ 
the  payment  of  the  money  assessed,  and  the  remainder,  if  any 
there  be,  shall  be  returned  to  the  plaintiflE." 

There  is  a  class  of  cases  in  which  an  appeal  from  the  order 
has  no  effect  upon  its  operation,  regardless  of  the  character  ui 
the  undertaking.* 

This  leaves  an  indefinite  number  of  cases  of  varied  charac- 
ter in  which  the  giving,  according  to  the  statute  of  the  three 
hundred  dollar  bond  operates  a  stay  of  proceedings.* 

2  See  post,  {561. 

8  See  Powers  v.  Chabot,  93  Cal.  266,  28  Pac.  1070,  holding  three 
Lundred  dollar  bord  Bufficient  to  stay  execution  in  case  of  action 
to  foreclose  chattel  mortgage;  Owen  v.  Pomona  Land  etc  Co..  124 
Cal.  331,  57  Pac.  71,  holding  three  hundred  dollars  bond  sufficient 
to  stay  proceedings  upon  judgment  upon  an  order  denying  a  ne* 
trial  in  an  action  by  a  purchaser  in  possession,  to  enforce  rescissioa 
of  the  contract  of  sale  of  land  and  water  stock,  and  to  recover  the 
moneys  paid  thereunder,  including  the  value  of  his  improvement?, 
where  the  decree  annulled  the  contract,  and  adjudged  the  total  sam 
expended  to  be  a  lien  upon  the  property  purchased,  which  was  or- 
dered sold  to  satLsfy  the  lien,  and  the  judgment  was  ordered  to  he 
docketed  for  any  unpaid  balance,  the  case  not  being  covered  by  any 
provision  of  the  statute  for  an  additional  stay  bond;  also  sufficient 
to  stay  proceedings  upon  appeal  from  a  judgment  rendered  in  favor 
of  the  contestant  in  an  election  contest:  Day  v.  Gunning,  125  Cnl. 
527,  58  Pac.  172.  No  stay  in  election  contest  case  in  South  Dnkota: 
Fylpoa  V.  Brown  Co.,  26  S.  Dak.  634,  62  N.  W.  962.  Appeals  perfected 
by  giving  undertaking  on  appeal  held  to  render  subsequent  proce^'ls 
under   judgment  ineffective   in   Morton   v.   Broderick,    118  Cal.  474, 

50  Pac.  644,  holding  the  fact  that  a  new  board  of  supervisors  wa^ 
appointed,  qualified,  met  and  organized  after  the  announcement  of 
the  decision,  and  before  the  entry  of  judgment  removing  the  board 
of  supervisors,  and  the  taking  of  an  appeal  therefrom,  was  immate- 
rial, and  could  not  affec^  the  legal  right  of  the  appealing  board  to 
retain  the  incumbency  of  the  office;  Ex  parte  Queiralo,  119  Cal.  635, 

51  Pac.  956,  holding  that  an  appeal  from  an  order  modifying  a  decree 
of  divorce,  so  as  to  award  to  the  father  the  custody  of  the  minor 
children,  which  by  the  original  decree  were  awarded  to  the  custodv 
of  their  mother,  suspended  and  stayed  all  proceedings  under  the 
modifying  order,  and  that  orders  made  pending  such  appeal,  directing 
the  mother  to  deliver  the  custody  of  the  children  to  the  father,  anJ 
punishing  her  for  contempt  for  refusal  to  obey  such  direction,  were 
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n,  that  this  undertaking  perfomiB  two  offices: 
riably  piirforms,  that  is,  it  constitutes  an  im- 
erd  perfecting  the  appeal  by  removing  one  of 
in  which  it  might  become  ineffpctive — that  is 
ich  it  might  be  dismissed;  the  other  it  somc- 
8  above  stated. 

stated,  where  the  case  is  provided  for  in  any 
lions  above  mentioned,  or  is  one  in  which  tho 
Sect  a  stay  with  any  character  of  bond,  this 
perate  as  a  stay.  Many  illustrations  are  to  he 
Uie  effect  of  resting  the  appeal  upon  the  three 
lond  was  passed  upon. 
the  three  hundred  dollar  bond  does  not  stay 
of  an  order  to  pay  alimony.  It  was  once 
immediate  obedience  to  such  an  order  can  b3 
ving  of  an  appeal  bond  in  any  form  or  amount ; 
was  even  appealable.*  But  in  Sharon  v, 
jpoaitions  were  decided  in  the  affirmative.  The 
a  consider  it  a  matter  of  course  that  the  en- 
order  could  be  stayed,  provided  the  order  was 
after  deciding  that  it  was  in  the  nature  of  a 
'or  the  payment  of  money,  and,  after  quoting 
le  Code  of  Civil  Procedure,  said  that  such  an 

n  and  vofd:  Commwei&I  Bank  v.  Homberger,  134 
4,  holding  that  upon  appeal  from  a  jud^ent  in 
I  of  a  life  insurance  policy  foreclosing  the  lien  of 
linaiy  bond  upcn  appeal  Id  the  sum  of  three  hun- 
Beient  to  staj  execution,  and  that  a  snpersedeas 
ot  a  Bale  of  the  policy  nnder  the  decree,  pending 
•on  ▼.  Anderson,  133  CaJ.  445,  56  Pac.  61,  boldiog 
)  collect  the  alimony  by  ezecntioo,  pending  the  ap' 
^ent,  ia  a  "proceoding  upon  the  judgment,"  And 
inch  appeal  by  the  nndertaking  required  in  section 
if  Civil  Procedure;  Foster  v,  Superior  Court,  115 
■8,  holding  that  npon  an  appeal  from  a  judgment 
iperior  eonrt  upon  the  contest  of  an  election  for 
ray  company,  u  between  two  couteatants,  all  pro- 
judgment  are  stayed  upon  the  execution  of  the 
Dd. 

ell,  69  Cal.  417,  420. 
),  7  Pac.  456,  63S,  S  Pac.  709. 
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by  such  imdertaking  on  appeal  from  the  order, 
very  folly  and  clearly  explained  in  Fulton  v. 
ih  reference  was  made  to  provisions  in  tlio 
[responding  to  proviBiona  of  the  code.  The 
efore  the  court  in  the  form  of  a  petition 
lOT  a  writ  of  mandate  to  compel  the  county 
execution.  The  defendants  had  appealed  from 
ainst  them,  and  that  appeal  had  been  dls- 
of  prosecutioD  and  a  remittitur  issued  and 
iding  the  appeal  from  the  judgment,  the  de- 
fer a  new  trial.  After  the  dismissal  of  tha 
judgment,  the  court  made  an  order  denying 
new  trial,  and  the  defendants  appealed  from 
that  appeal,  th^  gave  an  undertaking  to  stay 
judgment  according  to  the  requirements  ot 
denying  the  petition  for  the  writ,  the"  court, 
said:  "1  have  no  doubt  this  appeal  operateil 
on  upon  the  judgment  pending  such  appeal, 
ance  that  a  prior  appeal  from  the  judgment 
ed  by  this  court  for  want  of  prosecution  be- 
■om  the  order  denying  defendant's  motion  for 
lin  had  been  perfected,  cannot  change  the  ef- 

Q.  To  Bftme  effect,  Tompkins  t.  Uontgomeiy,  116 
006;  Baldwin  v.  Superior  Court,  125  CaL  S84,  58 
oud  of  these  eases  decided  tbat  the  dismiasal  o( 
e  judgment  did  not  aOeet  the  efficacy  of  a  stay 
[D  the  order  denying  a  new  trial  to  staj  execution 
The  last  case  is  to  the  aame  effect,  the  court  saj- 
itition  for  a  writ  of  supersedeas  to  stay  all  pro- 
rtain  jndgment  against  petitioner  pending  an  ap- 
at  was  rendered  in  the  superior  court  against 
!avor  of  one  Boche,  for  a  certain  sum  of  money; 
I  from  an  order  denying  bis  motion  for  a  new 
nflertaking  in  double  the  amount  of  tlie  juil^-iuput, 
led  from  the  judgment;  and  the  plaintiff  in  the 
g  to  enforce  the  judgment  by  esecTition,  notivith- 
iaking,  npon  the  theory  that  the  execution  of  a 
the  payment  of  money  cannot  be  stayed  upon  an 
ler  denying  a  new  trial,  where  there  is  no  appeal 
;  itself.  It  was  held  otherwise,  however,  in  the 
and  V.  McDade,  125  Cal.  353,  5S  Pnc.  B,  and  upon 
at  case  the  petition  must  be  granted." 
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feet  of  an  appeal  from  the  orckr.  Although  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial  is  in  a  different  and 
distinct  line  of  proceeding  from  a  direct  appeal  from  a  judg- 
ment, still,  a  reversal  on  appeal  from  the  order  denying  a  mo* 
tion  for  a  new  trial  and  remanding  the  cause  for  retrial  ta 
effectually  vacates  the  judgment  as  a  reversal  of  the  judgment 
upon  a  direct  appeal  therefrom;  and  when  a  full  bond  is  givou 
on  appeal  from  such  order,  as  provided  in  section  349  of  the 
Practice  Act,  I  can  see -no  reason  why  execution  is  not  as  ef- 
fectually stayed  upon  the  judgment  pending  such  appeal  as  it 
would  have  been  pending  a  direct  appeal  from  the  judgment, 
with  a  like  bond  or  undertaking.  The  fact  that  a  direct  ap- 
peal from  the  judgment  had  been  dismissed  certainly  does  not 
place  the  appellant  in  any  different  or  more  unfavorable  posi- 
tion in  respect  to  his  appeal  from  the  order  than  he  would  hare 
occupied  had  no  direct  appeal  from  the  judgment  ever  been 
taken  within  the  time  prescribed  by  the  statute.'* 

§  658.  Time  for  filing  stay  bond  not  limited — ^Eelief  with 
respect  to  in  appellate  court. 
The  bond  to  stay  execution  may  be  executed  and  filed  at  any 
time  prior  to  the  execution  of  the  judgment  or  order.  It  dif- 
fers in  this  respect  from  the  undertaking  required  to  render 
the  appeal  effective.  Time  is  of  no  importance,  as  bearing  up- 
on the  validity  or  effect  of  the  undertaking  to  stay  execution 
of  the  judgment,  commonly  known  as  the  stay  bond.®  Witli 
this,  the  appellate  court  has  nothing  to  do  as  regards  the  va- 
lidity of  the  appeal.  If  it  be  invalid  for  any  reason,  advan- 
tage is  to  be  taken  of  that  fact  in  the  lower  court.  In  fact, 
most  questions  touching  the  rights,  obligations  and  remedi'^ 
of  the  parties  under  such  undertakings  usually  come  before  the 
lower  court    in  the    first    instance.     The  question  sometime? 

0  See  Hill  v.  Finnigan,  54  Cal.  493,  where  the  court  said:  ''The 
undertaking  on  appeal— the  filing  of  which  by  section  940  of  the 
Code  of  Civil  Procedure,  is  necessary  to  render  the  appeal  effectual 
for  any  purpose— is  the  three  hundred  dollars  undertaking  mentioDeJ 
in  section  941.  This  is  made  manifest  by  reading  the  several  sec- 
tions in  their  order;  and  it  was,  in  effect,  so  held  inSchachtv.  Odell, 
52  Cal.  449;  and  Hill  v.  Finnigan,  54  CaL  311.  There  is  notbing  in 
section  942,  or   elsewhere  in  the  code,  which  prohibits  the  making 
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the  judgment  shall  be  stayed  until  the  determination  of  the 
appeal/^ 

The  necessity  for  thus  resorting  to  the  supreme  court  arises 
from  the  fact,  which  was  stated  in  this  case,  that  the  code  con- 
templates but  one  proceeding  for  the  justification  of  sureties 
in  the  lower  court.     In  McCracken  v.  Superior  Court,*'  the 
court  referred  to  a  statute  never  embodied  in  the  Practice  Act 
or  in  the  code,  nor,  on  the  other  hand,  expressly  repealed,  as 
authority  for  this  practice.     But  the  court  also  referred  to  i 
prior  decision,  rendered  under  the  code,  wherein  that  statute 
was  not  simply  referred  to,  but  wherein  it  was  said:  ^T^ut  thi 
statute  does^  not  treat  of  undertakings  in  the  supreme  court, 
and  we  have  no  doubt  but  this  court  has  an   inherent  power 
to  secure  to  the  appellant  the  fruits  of  a  successful  appeal,  if 
it  can  be  done  without  depriving  the  respondent  of  a  substan- 
tial right."^*    But  the  appellate  court  will  not  exercise  such 
power  where  a  stay  bond  has  been  filed  in  the  court  below,  ani 
the  sureties  thereon  have  failed  to  justify,  when  excepted  to, 
if  there  is  no  showing  of  accident,  surprise,  inadvertence,  or 
excusable  neglect  in  the  failure  of  the  sureties  to  justify,  or  of 
the  appellant  to  procure  other  sureties.     Accordingly,  it  was 
held  that  the  mere  fact  that  the  sureties  were  absent  from  the 
county  was  not  a  sufficient  excuse,  where  it  was  not  shown  that 
they  were  notified  or  requested  to  attend,  or  that  they  were  ab- 
sent without  the  consent  of  the  appellant,  or  that  any  effort 
was  made  to  secure  their  attendance  or  to  procure  other  sure- 
ties.^*   Nor  will    the    supreme    court    make    an  order  which 
could  only  be  made  by  a  court  exercising  original  jurisdiction 
to  grant  relief  by  injunction.** 


§  559.    Powers  of  lower  court  suspended  after  appeal  taken. 

The  perfecting  of  an  appeal  has  the  effect  to  deprive  the 
lower  court  of  jurisdiction  to  do  anything  not  pertaining  to 
the  enforcement  of  the  judgment  or  order  which  would  tend 
to  render  the  appeal  abortive  or  defeat  its  purpose.    This  re- 


18  86  Cal.  74,  78,  24  Pac.  845. 

14  Hill  V.  Finnigan,  54  Cal.  493. 

IB  Williams  v.  Borgwardt,  115  Cal.  617,  47  Pac.  594. 

16  See  Rose  v.  Mesmer,  131  Cal.  631,  63  Pac.  1010. 
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ildng  and  pendency  of  the  appeal.  And  where 
ematurely  and  for  that  reason  erroneously  de- 
OT  a  new  trial,  and  after  an  appeal  had  been 
order,  attempted  to  settle  and  certify  the  state- 
leny  the  motion,  the  conrt  said:  "There  is  no 
onrt  in  which  an  irregular  order  is  made  and 
ere  the  irregularity  is  apparent  on  suggestion, 
ere  motu,  set  it  aside  at  any  time  before  an 
'rom  it.  Snch  an  order,  however,  is  valid  un- 
versed on  appeal;  and  where  an  appeal  is  taken 
isdlction  of  the  court  a  qua  is  suspended,  so 
e  appeal,  the  court  below  cannot  vacate  and 
er  appealed  from.  Whence  it  results  that  the 
:rom,  denying  defendant's  motion  for  a  new 
judgment  entered  in  the  case,  muHt  be  re- 
lerous    illustrations    of   this    principle    could 

it  was  held  that,  after  an  appeal  was  talcen, 
lold  not  amend  the  judgment  ;'*  that,  pending 
trial  court  had  no  jurisdiction  to  allow  an 
ay  pleading;^*  that,  after  a  case  had  been  ap. 

court  had  no  power  to  so  change  the  judjr- 
om  as  in  effect  to  prevent  the  review  of  alleged 
)  by  a  bill  of  exceptions  ■**  or  to  set  it  aside  ;■* 

amend  its  findings  after  appeal  taken;*"  th^t 

aylor,  68  Cal.  5,  7,  8  Pftc  605.  To  same  effect, 
Cal.  133;  Peyoke  v.  Keefe,  114  Cal,  215,  M  Pac. 
bester,  56  N,  H.  506;  Sute  v.  California  Min.  Co., 
od  T.  Stat«,  15  Fla.  553,  holding  also,  thftt  the  ease 
1  after  appeal  ao  as  to  affect  the  appeal, 
■y,  8  Cal.  130;  Ban  Francisco  8av.  Union  t.  Myers, 
ic.  403;   Shay  v.  Chicago  Clock  Co.,  Ill   Cal.  546, 

srioT  Court,  68  Cal.  604,  10  Cal.  119. 
ieynolds,  67  Cal.  176,  7  Pac.  480.    To  same  offoct, 
Union  v.  Myers,  72  Cal.  161,  13  Pac.  403. 
lefe,  114  Cal.  212,  46  Pac.  78;  Stewart  v.  Taylor, 
105;  Canada  Settler's  Loan  etc.  Co.  v.  Murray,  SO 
.  S68. 

;h,  53  CaL  88;  Merchants'  Nat.  Bank  v.  McKinney, 
r.  W.  163;  Moore  v.  Booker,  4  N.  Dak.  543,  62  N. 
V.  Herman,  4  a  Dak.  203,  56  N.  W.   122.     But  it 
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it  should  not  proceed  with  a  retrial  after  an  appeal  from  an 
order  granting  a  new  trial,  although  only  the  three  hundred 
dollar  bond  was  given  ;^*  that,  after  an  appeal  taken,  the  lower 
court  could  not  set  aside  a  judgment  of  dismissal  entered  by 
the  clerk  ;^*  that  the  court  cannot,  under  the  pretext  of  pre- 
serving one  in  the  office  of  director,  to  which,  by  its  judgment, 
declared  him  entitled,  enjoin  others  from  proper  proceedings 
to  oust  him  from  such  office,  or  to  punish  other  directors  for 
contempt  for  refusing  to  recognize  such  person  as  a  director;^ 
that,  after  having  approved  a  stay  bond  in  a  certain  amount 
given  in  compliance  with  its  order,  it  cannot  thereafter  require 
a  bond  to  be  given  in  a  larger  amount  ;*®  that,  pending  an  ap- 
peal from  an  order  directing  the  payment  of  a  claim,  the  su- 
perior court  has  no  jurisdiction  to  punish  the  administrator 
for  a  contempt  of  its  authority  in  failing  or  refusing  to  pay 
the  claim  ;*'^  that,  pending  an  appeal  from  an  order  settin> 
aside  a  judgment  of  dismissal,  the  court  cannot  further  pro- 
ceed with  tlie  cause.*® 

The  appeal  maintains  the  status  of  appellant^s  rights  as  if 
no  judgment  had  been  entered.*®     And  the  pendency  of  an  ap- 


1 
r 


may  make  the  record  conform  to  the  actual  rulings:  Wasatch  Min. 
Co.  V.  Jennings,  14  Utah,  221,  46  Pac.  1106. 

23  Ford  V.  Thompson,  19  Cal.  118.  See,  also,  Owen  v.  Pomona  Land 
etc  Co.,  124  Cal.  331,  57  Pac.  71.  But  the  filing, of  a  staj'  bond  upon 
appeal  from  the  judgment  does  not  stay  action  upon  a  motion  for  a 
new  trial;  and  the  court  has  power,  pending  such  appeal,  to  grant  a 
new  trial.  Proceedings  on  motion  for  a  new  trial  are  not  in  the 
direct  line  of  the  judgment,  but  are  independent,  and  collateral  there- 
to: Knowles  v.  Thompson,  133  Cal.  245,  65  Pac.  468;  Eayner  v.  Jones, 
90  Cal.  78,  27  Pac.  24. 

24  Livermore  v,  Cambell,  52  Cal.  76. 

25  Foster  v.  Superior  Court,  115  Cal.  279,  47  Pac.  58.  Same  prin- 
ciple, Finlen  v.  Heinze  (Mont.),  69  Pac  829,  rehearing  denied,  70 
Pac  517. 

26  Hubbard  v.  University  Bank,  120  Cal.  632,  52  Pac  1070. 

57  Ex  parte  Oxford,  102  Cal.  656,  36  Pac.  928.  To  same  effect, 
Buggies  V.  Superior  Court,  103  Cal.  125,  37  Pac.  211;  Pennie  v, 
Superior  Court,  89  Cal.  31,  26  Pac  617. 

28  Kaufman  v.  Superior  Court,  108  Cal.  446,  41  Pac  476. 

29  See  Matter  of  Moss,  120  Cal.  695,  53  Pac.  357;  State  Investment 
Ins.  Co.  V.  Superior  Court,  101  Cal.  135,  35  Pac  549.     The  first  caso 
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peal  at  the  time  of  the  motion  to  offset  the  judgment  is  not 
groimd  for  denial  of  the  motion,  but  would  l>e  cause  for  the 
court's  retaining  the  motion  until  the  final  deciEion  upon  the 
appeal."** 

The  dnty  of  the  lower  court  to  refrain  from  enforcing  the 
judgment  is  not  altered  by  the  pendency  of  a  motion  to  di^ 
miss  the  appeal."* 

In  Wyoming,  the  lower  court  may  reserve  questions  for  the 
sopreme  court.  Such  reservation  was  held  not  to  deprive  the 
lower  court  of  jurisdiction  to  dismiss.*"  The  court  may  pro- 
ceed upon  any  matter  not  covered  by  the  judgment  or  order 
appealed  from.** 

The  legal  consequences  of  an  appeal,  above  set  forth  and  ex- 
plained, results  from  giving  the  three  hundred  dollar  bond,  and 
the  power  of  the  court  is  entirely  suspended  under  a  stay  bond, 
if  its  scope  is  sufficiently  broad  as  to  cover  all  the  relief  granted ; 

iru  an  appe&l  bj  an  incompetent  from  an  order  appointing  a  guar- 
dian for  him,  upon  the  ground  af  his  allei;ed  incompetency.  The 
coart  is  sustaining  the  appeal  against  a  motion  to  dismias  it,  aaid: 
"Tha  notiee  of  appeal  is  signed  by  Mosars.  Nicol  &  Orr,  who  are 
attorneys  of  tbia  court,  and  who  appeared  for  the  appellant  Mom,  in 
ttie  proceeding  in  the -superior  court  in  which  the  order  of  guardian- 
ihip  was  made;  and  it  is  contended  by  respondenta  that  under  sec- 
tian  3T2  of  the  Code  of  Civil  Procedure,  Moss  could  take  an  ap- 
peal only  by  his  general  guardian  or  by  a  guardian  ad  litem  ap- 
pointed by  the  court.  But  that  section  does  not  apply  to  a  cast) 
where  the  very  question  involved  is  the  validity  of  the  order  of 
^ardianship  itself,  and  where  the  appeal  is  taken  directly  from 
thnt  order.  That  section  applies  only  to  a  case  where  the  order 
of  guardianehip  baa  been  flnally  established.  But  no  Judfrment  or 
oriler  of  a  superior  court  is  final  when  an  appeal  from  it  is  duly 
pending.  If  the  order  appointing  a  guiirdian  for  the  appellant  be 
erroneous,  it  will  be  reversed;  and  the  appellant's  right  to  the  con- 
trol of  his  property  cannot  be  held  as  finally  concluded  against  him 
by  an  order  from  which  be  has  appealed,  and  from  which  he  has  a 
right  to  appeal.'' 

■0  Haskins  v.  Jordan,  12S  Cal.  157,  55  Pac.  786. 

Ji  Halo  *  NorcrosB  S.  M.  Co.  v.  Foi,  122  Cal.  S6,  54  Pae.  270. 

»!  Foote  V.  Smith,  8  Wyo.  510,  58  Pac.  898. 

M  State  V.  District  Court,  22  Mont.  241,  56  Pac.  281,  holding 
court  coufd  appoint  a  receiver. 
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and  if  not  so  broad,  it  is  suspended  to  the  extent  to  which  the 
bond  is  effectual,  according  to  the  statute  or  code  pronsion 
authorizing  it.  The  California  code  provision  is  as  follow?:'* 
"Whenever  an  appeal  is  perfected,  as  provided  in  the  precediL^ 
sections  of  this  chapter,  it  stays  all  further  proceedings  in  the 
court  below  upon  the  judgment  or  order  appealed  from,  or  up- 
on the  matters  embraced  therein,  and  releases  from  levy,  prop- 
erty  which  has  been  levied  upon  under  execution  issued  upoi 
>uch  judgment;  but  the  court  below  may  proceed  upon  anj 
other  matter  embraced  in  the  action  and  not  affected  by  the  or- 
der appealed  from/' 


§  560.    Failure  to  give  the  bond  leaves  lower  conrt  without 
power  to  stay  execution. 

On  the  other  hand,  if  no  bond  be  given,  or  if  the  bond  given 
be  insufficient,  or  does  not  have  the  legal  effect  to  stay  enforce- 
ment of  the  order  or  judgment,  the  court  lacks  the  ])ower  t) 
order  a  stay  of  proceedings  for  its  enforcement.  Such  has  al- 
ways been  the  effect  of  provisions  on  the  subject;  hence,  the 
early  decisions  are  in  point.  In  Mokelumne  Hill  Min.  Co.  v. 
Woodbury,^*'^  plaintiffs  had  obtained  judgment  in  the  lower 
court,  and  the  defendant  filed  notice  and  an  undertaking  on 
appeal.  The  plaintiff,  having  excepted  to  the  sufficiency  of 
the  sureties,'  they  failed  to  justify  to  the  satisfaction  of  the 
clerk,  who  proceeded  to  issue  execution.  The  defendant  then 
applied  to  the  judge  of  the  district  court,  who  granted  an  or- 
der of  supersedeas,  from  which  order  the  plaintiffs  appealed. 
The  supreme  court  ordered  the  supersedeas  vacated.  It  neces- 
sarily follows  that,  upon  giving  a  proper  and  sufficient  bond, 
no  order  of  the  lower  court  is  required  to  effect  a  stay. 

§  561.    Effect  of  appeal  upon  injnnctions. 

An  examination  of  the  code  provisions  discloses  no  provision 
for  a  bond  to  suspend  the  operation  of  an  injunction.  Neither  the 
three  hundred  dollar  bond  nor  any  of  the  stay  bonds  which  an) 


84  Cal.  Code  Civ.  Proc,  §  946. 

86  TO  Cal.  188.  See,  also,  note  to  Commonwealth  t.  Magee,  49 
Am.  Dec.  516;  Gross  v.  Kelleher,  73  Cal.  639,  15  Pac*  362;  Brooks 
V.  Nevada  Nickel  Syndicate,  24  Nev.  311,  53  Pac.  597. 
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reach  a  case  of  injunction."  *®  The  rule  rests  not  Only  upon  xh 
construction  of  the  statute,  but  from  the  nature  of  the  remedy. 
An  injunction  can  only  be  granted  to  prevent  great  irreparable 
injury;  and  it  cannot  be  assumed  without  involving  an  ab- 
surdity that  the  amount  of  the  undertaking  would  be  fixed  in 
advance  upon  any  standard  fair  or  just  to  both  parties. 

§  562.  Effect  of  appeal  npon  order  on  motion  to  set  aside 
judgment. 

Until  so  determined  the  presumption  is  in  favor  of  the  correct- 
ness of  the  action  of  the  lower  court.  The  supreme  court 
could  give  no  relief  in  these  cases,  for  instance,  by  supercedes? 
staying  the  operation  of  an  injunction,  without,  at  least,  modify- 
ing the  judprment  or  order  appealed  from.  It  is  true  in  such 
cases  that  if  the  action  appealed  from  is  found  to  have  been  er- 
roneous, it  will  then  appear  that  the  appellant  was  deprived  of 
the  use  of  his  property  or  other  interest  by  the  granting  or  con- 
tinuance of  the  injunction.  But  if  a  supersedeas  should  l^ 
granted,  and  in  the  end,  it  appear  that  the  action  of  the  lower 
court  was  proper,  then  it  would  be  equally  apparent  that  he 
has  been  in  the  meantime  deprived  of  the  use  of  his  property  or 
exercise  of  a  right.^*^ 

The  application  of  the  principle  is  not  defeated  by  a  provision 
annexed  to  a  perpetual  injunction  embodied  in  the  final  judg- 
ment that  the  defendant  may  take  steps  to  vacate  the  injunc- 
tion upon  complying  with  a  specified  condition  on  his  part^ 

86  Merced  Min.  Co.  v.  Fremont,  7  Cal.  130.  See,  also,  Swift  ▼• 
Shepard,  "^4  Cal.  425,  1  Pac.  493;  Heinlen  v.  Cross,  63  Cal.  45;  Estate 
of  Crozier,  65  Cal.  334,  4  Pac.  109;  Slaughter  house  Cases,  10  Wall 
297. 

87  See  Swift  v.  SBepard,  64  Cal.  423,  1  Pac.  493. 

88  Rogers  v.  Superior  Court,  126  Cal.  183,  58  Pac.  452.  In  this 
case  in  course  of  a  learned  opinion,  Justice  Temple  said:  "The  par- 
ties seem  in  entire  accord  as  to  the  law  applicable  to  the  case,  but 
they  differ  £is  to  the  construction  of  the  judgment  or  decree  entered 
in  tEe  suit  for  an  injunction.  On  one  side  it  is  contended  that  a 
final  decree  was  entered  granting  a  perpetual  injunction  with  a  pro- 
vision that,  on  certain  conditions,  the  court  would  vacate  the  ju'ig- 
ment,  but  that  it  was  not  an  interlocutory  order  which  implied  an- 
other and  final  decree.  The  petitioner  contends  that  the  decree  va3 
a  conditional  dissolution  of  the'  injunction,  a  judgment  to  take  effect 
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order  rofasing  to  grant  an  injunction  and  dissolving  a  restrain- 
ing order.  In  denying  the  petition,  the  court  said :  "The  appeal, 
then,  which  the  plaintiff  has  taken,  or  proposes  to  take,  is  only 
from  an  order  refusing  an  injunction,  and  the  simple  question 
is  presented,  whether  an  appeal  from  an  order  of  this  character 
can  operate  to  create  an  injunction,  or  to  prolong  a  restraining 
order,  until  the  ruling  of  the  judge  can  be  reviewed  by  the  ap- 
pellate court.  It  is  clear  that  no  such  effect  can  be  given  to  an 
appeal,  even  when  the  most  ample  bond  of  indemnity  is  ten- 
dered. Where  an  injunction  has  been  refused,  there  is  nothing 
operative.  A  stay  can  only  be  sought  of  that  which  has  an  ex- 
istence, and  by  its  operation  is  supposed  to  work  injury  to  the 
appellant.  It  is^  therefore,  from  the  nature  of  the  case,  only 
of  orders  or  judgments  which  command  or  permit  some  acts  to 
be  done,  that  a  stay  of  proceedings  can  be  had/' 

Mandatory  injunctions  are  not  within  the  principle  of  the 
above  rule.  Their  execution  involves  affirmative  action  bv  the 
party  enjoined.  An  injunction,  though  restrictive  in  form,  if 
it  have  the  effect  to  compel  the  performance  of  a  substantive  act, 
is  mandatory,  and  necessarily  contemplates  a  change  in  the 
relative  positions  or  rights  of  the  parties  from  those  existing 
at  the  time  the  injunction  is  granted  or  the  decree  is  entered. 
If  an  appeal  from  a  judgment  or  an  order  granting  such  an  in- 
junction did  not  stay  the  operation  of  the  judgment  or  order, 
its  reversal  would  often  prove  entirely  ineffectual.**  And  al- 
though the  effect  of  a  prohibitory  injunction  is  not  stayed  or 
suspended  by  an  appeal  therefrom,  yet  the  court  cannot  by  at- 
tempting to  enforce  a  prohibitory  injunction,  indirectly  enforc"-* 
a  mandatory  injunction,  the  effect  of  which  is  suspended  by  an 
appeal;  accordingly,  where  appellants  were  ordered  to  remove 
certain  trade  signs  from  their  premises,  and  prohibited  from 


42  Stewart  v.  Superior  Court,  100  Cal.  543,  547,  35  Pac.  156,  563. 
See,  alao,  Dewey  v.  Superior  Court,  81  Cal.  68,  22  Pac.  333;  Mark 
V.  Superior  Court,  129  Cal.  1,  61  Pac.  436;  Schwartz  v,  Superior 
Court,  111  Cal.  106,  43  Pac  580;  State  ex  rel.  etc.  v.  Superior  Court, 
28  Wash.  403,  68  Pac.  865;  Maloney  v.  King,  25  Mont.  256,  64 
Pac.  668,  holding  also  that  the  objection  that  a  decree  granting  i 
perpetual  injunction  is  void,  as  not  being  within  the  issues,  will  not 
be  considered  on  a  motion  to  stay  the  injunction  during  the  pend- 
ency of  the  appeaL 


\  - 
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Moreover,  the  only  question  raised  by  an  appeal  from  a  judgmec: 
perpetuating,  or  an  order  granting  an  injunction,  is  whether 
the  injunction  was  properly  perpetuated  or  granted,  and  that 
question  must  be  determined  upon  the  record. 


§  563.    Stay  of  waste  in  connection  with  possessory  actions- 
Foreclosure  suits. 

The  provision  relating  to  possession  of  the  property  by 
the  appellant  during  the  pendency  of  the  appeal,  and  the 
commission  of  waste  thereon,  has  been  construed  sonitwhct 
differently  from  what  it  seems  upon  first  impression  to 
mean.  It  seems  to  imply  that  the  execution  of  a  judgmtnt 
directing  a  sale  of  real  property  would  not  be  stayed  without 
a  bond  for  waste  as  well  as  one  for  use  and  occupation.  But 
it  was  held  otherwise  under  a  similar  provision  in  the  Practica 
Act.« 

The  section  was  explained  in  Englund  v.  Lewis,"*®  as  follows: 
"This  section  is  double,  and  provides  for  two  distinct  under- 
takings upon  two  distinct  kinds  of  judgments,  one  directing  a 
sale  of  real  property,  and  the  other  directing  the  delivery  of  the 
possession  of  real  property.  In  a  case  where  the  judgmen: 
directs  a  sale,  the  undertaking  need  only  provide  security' 
against  waste,  unless  such  sale  is  of  mortgaged  premises  and  the 
judgment  provides  for  the  payment  of  a  deficiency,  in  which 
case  it  must  provide  for  the  payment  of  such  deficiency.  I^ 
such  a  c^ise,  no  provision  need  be  inserted  in  the  undertaking  f'^r 
the  payment  of  the  value  of  the  use  and  occupation  of  the 
premises  pending  the  appeal,  for  the  ob\dous  reason  that  the 
judgment  creditor  does  not  become  entitled  to  the  value  of  the 
use  and  occupation  until  after  a  sale  has  been  made.  Where 
the  judgment  directs  the  delivery  of  the  possession  of  K^^l 
property,  the  undertaking  must  provide  against  waste  and  for 
the  payment  of  the  value  of  the  use  and  occupation,  and  for 

45  See  Whitney  v.  Allen,  21  Cal.  236. 

46  25  Cal.  327,  354.  See,  also,  Painter  v.  Painter,  98  Cal.  627, 
33  Pac.  483;  Boob  v.  Hall,  105  Cal.  413,  38  Pac.  977;  Arrington  v. 
Wittenberger,  11  Nev.  287;  Northwestern  etc.  Bank  v.  Griffith,  I' 
Wash.  98,  49  Pac.  223;  State  v.  Superior  Court,  14  Wash.  365,  U 
Pac.  So9. 


V203  STAY  BONDS.  S  664 

those  two  only,  for  there  can  be,  in  such  a  case,  no  question 
as  to  deficiency.  Where  the  sale  b  directed  for  the  purpose  of 
satisfying  any  lien  other  than  a  mortgage  lien,  the  undertakiug 
Hied  not  provide  for  the  payment  of  any  deficiency  which  the 
judgment  may  direct.  To  this  extent,  the  Btatute  discriminatea 
in  favor  of  mortgage  and  against  all  other  liens."  From  this 
it  is  also  seen  that  (1)  an  undertaking  to  stay  enforcement  of 
a  decree  of  forecloeure  providing  for  a  deficiency  judgment, 
must  in  order  to  stay  enforcment  of  the  deficiency  portion,  pro- 
vide for  its  payment;  and  (2)  that  it  is  otherwise  when  the 
appeal  is  from  a  decree  of  sale  other  than  a  mortgage  foreclosure, 
in  which  case  payment  of  the  deficiency  judgment  need  not  ho 
proTided  for. 

Substantially  the  same  expressions  as  in  Englund  t.  Lewis 
Were  used  in  Krelling  v.  Krelling,  a  similar  case,"  That  at 
the  time  of  the  entry  of  judgment  directing  issuance  of  a  writ  ot 
restitution,  defendant's  lease  has  expired  is  not  ground  for  the 
court's  refusal  to  fix  the  superaedias  bond  staying  issuance  and 
service  of  the  writ.** 

A  bond  to  stay  execution  on  an  appeal  from  a  decree  fore- 
closing a  mechanic's  lien  must  he  given  under  section  945  of  the 
Code  of  Civil  Procedure,  concerning  appeals  from  j'udgments 
or  orders  directing  the  sale  of  real  property ;  and  a  mere  bond 
in  double  the  amount  of  the  j'udgment  against  the  owner  of  th« 
premises,  not  conditioned  as  required  by  section  945,  does  not 
have  the  effect  to  stay  the  execution  of  the  judgment.** 

S  664.  Where  Tarioas  fomu  of  relief  givta  by  same  decree. 
Various  forms  of  relief  are  sometimes  granted  in  and  by  the 
same  decree;  and  to  determine  the  character  of  security  required 
to  stay  enforcement  of  any  pending  appeal,  reference  may  t)e 
nectssary  to  more  than  one  section  of  the  code,  or  to  more  than 
one  provision  of  the  same  section.  This  is  seen  from  the  lan- 
guage ot  the  court  in  Englund  v.  Lewis'***  as  follows:  "Ous  con- 
clusions are,  that  where  there  is  a  money  judgment  only,  the 

it  116  Cal.  458,  460,  4S  Fae.  SS3. 

»"  State   V.   BeiiBon,   21   Waeh.   580,   59   Pftc.   501. 

«  Central  L.  &  M.  Co.  v.  Center,  107  CaL  IBS,  40  Pac  334. 

M  25  Cal.  327,  356. 
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of  the  time  and  place  of  justification,  execution  of  the  judgment, 
order,  or  decree  appealed  from  is  no  longer  stayed ;  and  in  all 
cases  where  an  undertaking  is  required  on  appeal  by  the  pro- 
visions of  this  title,  a  deposit  in  the  court  below  of  the  amoimi 
of  the  judgment  appealed  from,  and  three  himdred  dollars  in 
addition,  shall  be  equivalent  to  filing  the  undertaking,  ana  in 
all  cases  the  undertaking  or  deposit  may  be  waived  by  the  writ- 
ten consent  of  the  respondent/' 

In  1895  an  amendment  was  made  to  section  954  of  the  Co<?«] 
of  Civil  Procedure  by  adding  the  following:  'TVTien  it  is  made 
to  appear  to  the  satisfaction  of  the  court,  or  a  judge  thereol, 
from  which  the  appeal  was  taken,  that  a  surety  or  sureties  upon 
an  appeal  bond  from  any  cause  has  or  have  become  insulficieni, 
and  the  bond  or  undertaking  inadequate  as  security  for  the 
payment  of  the  judgment  appealed  from,  the  last-named  court, 
or  a  judge  thereof,  may  order  the  giving  of  a  new  bond,  witb 
sufficient  sureties,  as  a  condition  to  the  maintenance  of  the  ap- 
peal.    The  said  bond  or  undertaking  shall  be  approved  by  tlie 
last-named  court,  or  a  judge  thereof;  and  in  case  said  sureti^^ 
fail  to  justify  before  said  last-named  court,  or  a  judge  thertoi, 
or  fail  to  comply  with  the  order  to  appear  and  justify,  execution 
may  issue  upon  the  judgment  as  if  no  undertaking  to  stay  exe- 
cution had  been  given/^    This  amendment  authorizes  a  pro- 
ceeding distinct  and  independent  from  the  ordinary  justifica- 
tion provided  for  by  section   948.     It  contemplates:  1.  That 
a  perfect  bond  had  been  prepared  and  filed  in  the  first  instanet\ 
and  that  the  imperfections  thereto  subsequently  arose;  2.  It 
contemplates  appeals  from  money  judgments;  3.  It  gives  the 
court  or  judge  authority  only  to  order  a  new  bond;  and  4.  It 
in  no  way  provides  for  a  further  or  second  justification  of  the 
sureties  upon  the  original  bond.* 


§  568.    Effect  of  changing — Consequences  of  faaurc  of  sure- 
ties to  undertaking  to  justify. 
One  of  the  amendments — that  of  1866 — ^had  the  effect  to 
render  a  failure  to  justify  upon  notice  of  no  importance  as 

2  Statutes  and   Amendments  to  the  Codes  of  California  of  1695, 
p.  59. 

8  Beyer  v.  Superior  Court,  110  Cal.  401,  403,  42  Pac.  892. 
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The  fact  that  the  judge  of  the  lower  court,  upon  a  failure  of 
the  sureties  to  justify  upon  the  three  hundred  dollar  bond,  mado 
an  order  that  within  a  stated  time  after  service  thereof  a  ntw 
bond  must  be  given  with  sufficient  sureties,  "as  a  condition  to 
the  maintenance  of  the  appeal,"  and  disobedience  of  the  order, 
were  held  not  to  affect  the  jurisdiction  of  the  supreme  court, 
or  to  warrant  a  dismissal  of  the  appeal.® 

In  Oregon  it  is  held  that  an  appeal  is  not  perfected  until  the 
time  has  passed  for  excepting  to  the  sureties;  and  it  seems  that 
the  only  way  to  avoid  the  results  of  a  failure  of  the  sureties  to 
justify  is  to  abandon  the  appeal  and  take  a  new  one,  if  sufficient 
time  remains,''  and  in  Washington,  it  seems  that  an  appeal  is  de- 
feated by  a  failure  of  the  sureties  to  comply  with  an  order  of 
court  to  appear  and  justify,  if  no  new  bond  has  been  filed  by  the 
appellant.® 

e  Mersfelrler  v.  Spring,  136  Cal.  619,  69  Pac.  251. 
7  See  Tan  Auken   v.  Dammeier,   27  Or.  150,  40  Pac.  89;  Skinner 
V.  Lewis,  40  Or.  571,  62  Pac.  523,  67  Pac.  951,  following  Halladay  v. 
Elliott,  7  Or.  483.     In  the  first  case  the  whole  subject  seems  to  be  coh- 
ered by  the  chief  justice  in  the  opinion  as  follows:  **The  plaintiff? move 
to  dismiss  the  appeal  for  the  reason  that  on  August  7,  1894,  dcfen-l- 
ants  served  a   notice  of  appeal,  and  on  the  fourteenth  day  of  tte 
same    month     filed    an    undertaking    with    one    Coulter    as   surety. 
Within  the  time  allowed  by  law  the  plaintiffs  excepted  to  the  suf- 
ficiency of  the  surety,  and  the  defendants,  instead  of  producing  hira 
for   justification,    abandoned   the    attempted    appeal,  and    served  a 
new  notice  and  gave  a  new  undertaking  before  the  'time  for  an  ap- 
peal had  expired.     These  facts  bring  the  case  squarely  within  Holla- 
day  V.  Elliott,  7  Or.  483,  in  which  it  was  held  that  an  appellant  may 
abandon  an   attempted  appeal  when  he  deems  his  notice  imperfect, 
or  when  it  is  inconvenient  or  impossible  for  the  surety  to  justify. 
in    case   of   an   exception    to   his  suflTiciency,    and   may  give  a  new 
notice  and  undertaking    at  any  time  within  the  period    limitetl  by 
law  for  taking  appeals.     An  appeal  is  not  perfected  until  the  time 
in  which  to  except  to  the  sufficiency  of  the  surety  has  expired,  or 
from   the  justification   thereof,   if   excepted   to,   and    until   perfeoteU 
It  may  be  abandoned  and  a  new  appeal  taken.     It  follows  that  the 
motion  to  dismiss  the  appeal  must  be  overruled." 

8  Starling  v.  Bennett,  28  Wash.  261,  68  Pac.  723;  BalL  Codes  k 
Stats.,  §§  6505,  6510.  In  the  above  case  the  court  said-  '*An  ap- 
peal bond  was  filed  in  due  time  after  the  notice  of  appeal  was 
given,  to  the  sufficiency  of  the  sureties  upon  which  the  defendant 
excepted,  giving  notice  of  a  time  and  place  at  which  the  sureties 


IZil  JUSTIFICATION  OF  SURETIES.  f  j  569,  570 

§  869.  Of  the  notice  of  justificatioiL — ^Power  of  conrt  to 
shorten  time. 

IfotwithBtanding  the  poaitive  requiremeDt  of  the  code  that 
the  justification  mugt  be  npon  five  days*  notice,  there  can  be 
little  doubt  of  the  power  of  the  court  to  ehorten  the  time  un- 
der the  general  proviBion  that  "in  all  cases  the  court,  or  a  judge 
thereof,  may  prescribe  a  shorter  time."  * 

It  is  much  safer  practice,  and  fairer  to  the  adverse  party,  to 
name  an  hour  certain.  And  where  the  notice  stated  that 
he  would  justify  the  auretiea  "on  the  2d  of  November,  1857,  be- 
tween the  hours  of  10  A.  M.,  and  5  P.  M.,  of  that  day,"  and 
soon  after  ten  the  sureties  appeared  before  the  clerk,  and  offered 
to  justify,  but  the  clerk  declined,  because  of  the  absence  of  th^ 
opposite  party,  to  take  their  justification  previous  to  the  last 
hour  designated  in  the  notice,  whereupon  the  sureties  departed 
reeulting  in  the  nouapproval  of  the  undertaking,  the  supreme 
court  upheld  the  action  of  the  clerk.** 

By  provisions  generally  found  in  statutes  all  notices  must  b<3 
in  writing,  though  it  was  held  in  one  case  that  notice  in  open 
court  of  the  filing  of  exceptions  tu  the  undertaking  was  suffi- 
cient.** Such  decision  would  not  hold  good  where  such  stat- 
utes are  found.  At  any  rate  notice,  unless  waived,  is  indispens- 
able."* 

§  S70.    Of  the  proceeding;  to  jnitif;. 

The  existing  provisions  in  California  governing  the  justifica- 

were  rfquired  to  appear  before  the  judge  of  the  superior  court  and 
jnrtify  as  ti>  their  sufficiency.  The  bondsmen  failed  to  appear  at 
the  Teqaired  time,  whereupon  the  defendants  moved  to  strike  the 
bond  from  the  records.  This  motion  the  court  refused  to  grant,  but 
Bade  an  order,  the  effect  of  which  was  to  grant  leave  to  the  plain- 
tiff to  file  a  new  bond.  No  new  bond  was  filed,  and  the  defendants 
move  in  thii  court  to  dismiss  the  appeal.  The  motion  must  bo 
granted.  By  the  failnre  of  the  sureties  to  appear  and  justify,  the 
bond  became  Toid,  nnder  the  statute,  and  the  attempted  appeal, 
inefleetnaL" 
»  Cal.  Code  Civ.  Pioc,  |  1005. 

10  Lower  v.  Knox,  10  Cal,  480, 

11  Holcomb  V.  Beed,  6  Idaho,  <I0,  40  Pae.  1019. 

II  See  State  v.  Superior  Court  of  Pierce  County,  12  Wash.  677, 
W3,  12  Pac.  123;  also  next  section. 
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tion  of  sureties  are  to  be  found  in  sections  948  prcYionsly 
quntod  and  1057  of  the  Code  of  Civil  Procedure.  The  justifi- 
cation may  be  before  a  judge  of  the  court  below  or  a  county 
chrk. 

The  appellant  has  the  option  whether  he  will  justify  the 
sureties  before  the  clerk  or  the  court;  and  where  a  justification 
has  been  had  before  the  clerk,  the  court  has  no  power  to  order 
the   sureties   to   appear   before  it   for  a  second  justificatioi;i.^' 
The   requirement   of   section    1057  as  to  the   affidavit,  though 
compliance  with  it  be  neces.^ary,  is  a  mere  formal  requirement.'* 
But  that  does  not  dispense  with  the  actual  justification  before 
the  proper  officer  in  case  of  the  exception  provided  for  by  sec- 
tion &48.     The  proceeding  to  meet  such  exception  is  not  specifi- 
cally prescribed  by  the  code.     The  usual  practice,  however,  is 
for  tlie  sureties  to  appear  or  to  be  produced  before  the  officer 
and  submit  to  an  examination  touching  their  qualifications  and 
sufficiency.     The  time  within  which  objection  may  be  made  is 
thirty  days  after  the  filing  of  the  undertaking,  after  which  the 
appellant  has  twenty  days  within  which  to  meet  the  objection?, 
if  any,  by  having  the  sureties  to  justify  ''upon  five  days'  notice,'* 
Practically,  he  has  but  fifteen  days  w^ithin  which  to  give  the  no- 
tice.    But  where  the  sureties  on  a  bond  given  to  stay  execution 
pending  an  appeal  have  been  excepted  to  by  the  respondent,  the 
appellant  has  the  full  period  of  twenty  days  after  such  excep- 
tion in  which  the  sureties  on  the  original  bond  or  on  a  new 
bond   may  justify;  and  if  the  sureties  fail  to  appear  for  justifi- 
cation in  pursuance  of  one  notice,  and  there  is  sufficient  time 
left  of  the  twenty  days  allowed  for  justification  to  produce  the 
same  or  other  sureties  upon  five  days'  notice,  the  appellant  may 
give  a  new  notice  of  justification,  and,  at  the  time  noticed,  may 
tender  a  new  bond,  the  sureties  upon  which  may  then  justify.* 

13  Boyer  v.  Superior  Court,  110  Cal.  401,  42  Pac.  892. 

14  It  seems  to  be  an  essential  feature  of  the  undertaking  in 
Washington:  Northern  Counties  Inv.  Tr.  v.  Hender,  12  "Wash.  559, 
41  Pac.  913. 

15  'Brown  v.  Bouse,  115  Cal.  619,  47  Pac.  601.  See  Davelin  v. 
Post  Falls  etc.  Co.,  4  Idaho,  735,  44  Pac.  554.  Upon  the  facts  of 
the  first  case  as  stated  in  the  text  the  question  before  the  supreme 
court  being  whether  the  appellant  was  entitled  to  a  writ  of  super- 
sedeas,   the    chief    justice    delivering    the    opinion,    said:  *The  re- 
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appeal  from  a  justice's  court  and  the  decision  was  adverse  to 
the  possession  of  such  power.     But  the  court  went  extensively 
into  the  qilestion  of  jurisdiction  of  the  superior  court  in  the 
matter  of  filing  and  justifying  on  appeal  bonds,  citing  and  ap- 
proving without  qualification  the  earlier  case  above  cited.    It 
was  a  petition  to  the  supreme  court  for  certiorari  to  review 
and  annul  the  action  of  the  superior  court  in  extending  the  time 
for  filing  an  undertaking  on  appeal  from  a  justice^s  court,  and 
in  taking  jurisdiction  of  the  cause.     The  petitioner  had  re- 
covered a  judgment  in  the  justice's  court.     The  defendant  hav- 
ing served  and  filed  his  notice  of  appeal  to  the  superior  court 
and  also  his  undertaking,  in  proper  time,  but  upon  exception 
being  taken  to  the  sufficiency  of  the  sureties,  failed  to  have 
them  justify  pursuant  to  his  notice  of  the  time  and  place  there- 
for.    Thereafter  the  superior  court  (respondent  in  the  petition 
for  certiorari)  made  an  order  giving  the  defendant  in  the  action 
before  the  justice  thirtv  days'  additional  time  within  which  to 
have  the  sureties  justify,  or  to  give  other  sureties.     After  tl.o 
thirty  days  allowed  by  law  for  appealing  from  a  judgment  of 
a  jusHce,  the  petitioner  had  moved  in  the  superior  court  to  dis- 
miss the  appeal,  which  motion  was  denied,  and  the  defendar.t 
then  permitted  to  give  a  new  undertaking.     It  was  contended  by 
the  petitioner  that  this  action  of  the  superior  court  was  void  as 
in  excess  of  its  jurisdiction.     The  court  granted  the  petition 
and  annulled  the  order  of  the  superior  court,  adopting  the  rieT 
taken  in  a  previous  case,  wherein  the  court,  after  reciting  the 
statutory  steps  requisite  to  perfect  an  appeal  from  a  justice's 
court,  said :  "All  of  these  are  jurisdictional  prerequisites.     Xone 
of  them  can  be  dispensed  with,  nor  can  any  of  them,  if  not 
done,  be  supplied,  or  if  fatally  defective,  be  remedied,  after 
the  time  limited  by  the  statute;  for,  until  all  the  prerequisit*^-? 
are  completed,  the  appeal  is  not  effectual  for  any  purpose."** 
Thus  far  the  opinion  had  but  an  indirect  bearing  upon  the 
pow(  r  of  the  superior  court  in  the  matter  of  justification  of 
sureties  in  cases  appealed    from  the  superior   to  the  supreme 
court.     But  further  on,  the  court  said:  "Authority  is  given  the 
supreme  court  to  accept  a  new  undertaking  in  lieu  of  an  in- 
feufTicient  one  in  certain  cases,  and  on  certain  terms,  but  w3 


18  Cokcr  v.  Superior  Court,  58  Cal.  178;  Code  Civ.  Proc,  |§  974. 
^78. 
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know  of  no  sneh  statutory  authority  on  the  part  of  the  superior 
court."  The  court  here  cited  Hill  7.  Finnegan,**  where  the 
court  said :  "After  a  careful  consideration  of  the  different  eec- 
tioDE  of  the  code,  we  are  convinced  that  they  contemplate  hut 
one  proceeding  to  stay  the  execution  helow,  and  that  the  failure 
of  the  Eureties  to  justify  leaves  the  plaintiff  in  a  position  to 
enforce  the  execution  of  his  judgment — a  position  the  advan- 
tages of  which  he  cannot  be  deprived  by  any  farther  act  of 
appellant  in  the  court  below.  Otherwise,  a  series  of  pretended 
efforts  to  justify  might  lead  to  great  delay  in  setting  aside  the 
stay,  without  respondent  being  afforded  any  real  secnrity  tov 
the  payment  of  his  judgment  in  case  it  should  be  affirmed." 

The  wording  of  the  code  provision  governing  the  justifica- 
tion of  sureties  on  appeals  from  justices'  courts  is  somewhat 
diff.rent  from  that  which  governs  in  undertakings  to  stay  ex- 
ecution on  appeals  from  the  superior  court.  But  an  inspec- 
tion shoira  that,  as  regards  the  purpose,  the  one  provision  Is 
little,  if  any,  more  mandatory  than  the  other.*" 

The  distinction  btfore  stated  between  the  undertaking  re- 
quired to  perfect  an  appeal,  and  thai  necessary  to  stay  pro- 
ceedings may  be  propsrly  again  called  to  mind.  The  latter 
may  be  given  at  any  time,  and  although,  as  before  shown,  but 
one  proceeding  is  provided  for  the  justification  of  sureties  be- 
fore the  lower  court  or  clerk,  yet,  if,  for  any  excusable  cause, 
that  proceeding  miscarries,  a  new  undertaking  may  be  per- 
fected under  the  immediate  supervision  of  the  supreme  court."^ 

The  code  proscribes  the  method  to  be  pursued  in  securing 
a  justification  of  the  sureties,  and  requires  that  it  shall  be 
upon  notice  to  the  adverse  party.  The  method  is  of  the  essence 
of  the  proceeding  and  a  justification  without  notice  is  of  uo 
avail    It  was  expressly  so  held  under  the  Practice  Act,  cou- 

1*  54  C&l.  493. 

10  The  pTovidon  in  Beetion  048  of  the  California  Code  of  Civil 
Procedure  is  u  follows:  "And  unless  they  or  other  sureties,  within 

Iwenty  days  after  the  appellant  has  been  served  with  notice  of 
'oeh  cieeption,  justify  before  a  judge  of  the  court  below,  or  county 
deik,  apoa  five  days*  notice  to  the  respondent  of  the  time  and 
pUce  ot  juatifieatioa,  execution  of  the  judgment,  order  or  decree 
appealed  from  ia  no  longer  stayed," 
ti  See  ante,  i  5S4, 
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In    Arizona,    however,  such    company  must   justify  as  other 
fcureties.** 


§  674 .    Stay  pending  proceeding  to  justify. 

An  important  question  arose  in  one  case,  and  may  arise  at 
any  time,  as  to  whether  execution  is  stayed  during  the  period 
of  settlement  of  the  dispute  as  to  the  sufficiency  of  the  sureties, 
or  pending  the  substitution  of  a  sufficient  for  an  insufficient 
undertaking.  The  rule  which  may  be  regarded  as  well  sup- 
ported by  authority  is  that  when  a  stay  bond  with  sureties  is 
given,  according  to  the  statute,  it  operates  a  stay  of  proceed- 
ing without  reference  to  its  sufficiency.  Such  stay  continues 
until  the  party  giving  the  bond  has  failed,  within  the  time  al- 
lowed hy  the  statute,  to  obtain  a  justification  of  the  sureties 
or  that  of  others  in  their  place.  If  new  sureties  justify,  their 
"  liability  relates  l:'ack  to  the  time  of  the  first  stay.  But,  if  neither 
the  same  nor  new  sureties  justify  within  the  statutory  time,  "ex- 
ecution of  the  judgment,  order,  or  decree  appealed  from  is  no 
longer  stayed.*'  ^* 

§  675.    Power  of  superior  court  with  respect  to  undertaking 
in  justices*  courts. 

The  view  taken  in  McCracken  v.  Superior  Court,^  as  to  the 
powers  of  the  superior  court  with  reference  to  permitting  ne^ 
undertakings  to  be  filed  appears  not  to  accord  with  that  held 

BO  justification  is  necessary:  De  Boberts  v.  Stiles,  24  "Wash.  611,  64 
Pac.  795.  Bee  King  v.  Pony  G.  M.  Co.,  24  Mont.  470,  62  Pac.  7S3, 
holding  that  the  fact  that  a  surety  company  is  insolvent  does  not 
deprive  it  of  its  power  to  execute  an  undertaking  on  appeal,  so  as 
to  render  the  appeal  ineffectual,  in  the  absence  of  the  action  for 
making  up  deficiency  in  its  assets,  required  by  Code  of  Civil  Pro- 
cedure, section  1900,  to  be  taken  by  the  state  auditor  when  ita 
liabilities  exceeded  its  assets,  pending  payment  of  which  deficiencj 
said  section  provides  said  company  shall  not  be  accepted  on  a  bond. 

88  McDonald  v.  Ellis  (Ariz.),  36  Pac.  37. 

84  See  Chuck  v.  Quan  Wo  Chang  Co.,  81  Cal.  222,  228,  15  Am.  St 
Eep.  50,  and  note,  22  Pac  594;  Code  Civ.  Proc,  S  948.  See,  also, 
Sam  Yum  v.  McMann,  99  Cal.  501,  34  Pac.  80,  denying  right  of 
sheriff  to  retain  property  levied  upon,  pending  justification  of 
sureties. 

35  86  Cal.  74,  24  Pac.  845. 


r 
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CHAPTER  33. 

RECORD  ON  APPEAL  FROM  JUDGMENT  GENERALLY. 

S  676.     Statutx>ry  provisions  and  their  effect. 

§  577.    The  judgment- roll  and  other  papers. 

§  578.     Notice  of  appeal  as  part  of  record — ^Proof  of  servioeb 


§  676.    Statutory  provisions  and  their  effect. 

The  record  on  appeal  from  the  judgment  consists  of  fte 
judgment-roll  and  of  such  other  papers  as  are  designated  by 
statute  and  of  those  only.  Appeals  being  statutory,  and  tbe 
method  of  prosecuting  them  being,  as  has  been  shown  in  pre- 
vious chapters,  largely  regulated  by  statutory  and  code  pro- 
visions, it  was  not  only  proper  and  expedient,  but  almost  nec-e.^ 
sary,  in  order  to  secure  uniformity  and  certainty,  that  the 
record  forming  the  basis  for  review  of  judgment  and  order  in 
the  appellate  court  should  be  likewise  designated. 

The  record  on  appeal  from  judgments  consists,  in  Cali- 
fornia, of  the  papers  designated  by  code  provisions,  which,  af- 
ter various  amendments,  read  as  follows:  "On  an  appeal  from 
a  final  judgment,  the  appellant  must  furnish  the  court  with  a 
copy  of  the  notice  of  appeal,  of  the  judgment-roll,  and  of  acj 
bill  of  exceptions  or  statement  in  the  case  upon  which  the  ap- 
pellant relies.  Any  statement  used  on  motion  for  a  new  trial. 
or  settled  after  decision  of  such  motion,  when  the  motion  is 
made  upon  the  minutes  of  the  court,  as  provided  in  section 
661,  or  any  bill  of  exceptions  settled,  as  provided  in  sections 
649  or  650,  or  used  on  motion  for  a  new  trial,  may  be  used 
on  appeal  from  a  final  judgment  equally  as  upon  appeal  from 
the  order  granting  or  refusing  the  new  trial/'^  "On  appeal 
from  a  judgment  rendered  on  an  appeal,  ....  the  appellant 
must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of 

1.  Cal.  Code  Civ.  Proc,  §  950. 
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must  also  be  included;  2.  In  all  other  cases,  the  pleadings,  a 
copy  of  the  verdict  of  the  jury,  or  finding  of  the  court  or  ret- 
eree,  all  bills  of  exceptions  taken  and  filed,  and  a  copy  of  anj 
orde'r  made  on  demurrer,  or  relating  to  the  change  of  partia, 
and  a  copy  of  the  judgment;  if  there  are  two  or  more  defend- 
ants in  the  action,  and  any  one  of  them  has  allowed  judgmen 
to  pass  against  him  by  default,  the  summons,  with  proof  ct 
its  service  on  such  defendant  must  also  be  added  to  the  oth« 
papers  mentioned  in  this  subdivision;  and  if  the  service  on 
such  defaulting  defendant  be  by  pubUcation,  then  the  affidavit 
for  publication,  and  the  order  directing  the  pubUcation  of  the 
summons  in  such  cases  must  also  be  included."  *    Upon  com- 
paring sections  670  and  950  of  the  code,  a  slight  incongruitj 
or  inconsistency  is  disclosed.    The  former,  in  designating  the 
papers  which  shaU  be  added,  mentions  bills  of  exceptions,  but 
omits  mention  of  any  statement  of  the  case,  while  the  latter 
stiU  retains  the  statement  of  the  case  among  those  to  be  furnished 
on  appeal.     One  result  of  this  omission  is  that  a  statement 
of  the  case,  such  as  was  formerly  used  in  the  practice,  cannot 
become  part  of  the  judgment-roll,  though  it  may  still  be  car- 
ried to  the  appellate  court  as  part  of  the  record.* 

4  Cal.  Code  Civ.  Proc,  S  670.  The  following  held  no  part  «f 
judgment-roll;  bill  oit  particularB:  Edelman  v.  McDonnell,  V.6  Cal. 
010  58  Pac.  528.  Affidavit  and  order  for  publication  of  8un.mon9: 
Peo'ple  V.  Thomas,  101  Cal.  571,  36  Pac.  9;  La  Fetra  v.  Gleason,  lU 
Cal  246  35  Pac  765.  A  motion  to  strike  out  parte  of  a  pleading 
and  order  thereon:  Sutton  v.  Stephen,  101  Cal.  S45,  36  Pae.  10*: 
an  order  setting  aside  a  default  and  judgment  and  restoring  an 
answer  to  the  files:  Von  Schmidt  v.  Von  Schmidt,  104  Cal.  647,  3> 
Pac  361;  finding  of  referee  when  not  upon  whole  issue:  Faulkner  t. 
Hendy,  103  Cal.  15,  36  Pac  1021;  appearance  of  attorney:  Lyons  v. 
Eoach,  84  CaL  27,  23  Pac  1026;  stipulation:  San  Francisco  Sar. 
Union  v.  Meyers,  76  Cal.  624,  18  Pac  686. 

Property  In  Judgment-roU— Disposition  of  demurrer:  Maricopa 
County  V.  Eosson  (Ariz.),  40  Pac  314;  Eeynolds  v.  Jackson  Connt.S 
33  Or.  422,  53  Pac  1072;  order  substituting  party:  Kittle  v.  Bell^ 
garde,  86  Cal.  556,  25  Pac.  55.  Proof  of  service  of  summons,  where 
defendant  has  defaulted:  Barney  v.  Vigouveaux,  75  Cal.  376,  17  Pm- 
433-  pleading  though  striken  retains  its  place  in  judgment-roll; 
Greggs  V.  Groesbeck,  11  Utah,  310,  40  Pac.  202;  Eeddington  t. 
Cornwell,  90  Cal.  49,  27  Pae.  40. 

6  Craig  V.  Fry,  68  Cal.  363,  9  Pac  550;  People  v.  Crane,  60  tsL 
279.     In  the  second  case,  the  court  said:  "The  code  makes  no  pro- 
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ind  special  verdicts  distinguisbed. 
tnej  between  general  and  special  verdict. 

D  of  verdict  bj  the  court. 
lUst  be  within  the  Ibsuce. 
>,  infonnal  and  detective  verdicts — Amendment  <^ 


oryc 

in  cases  tried  bj  J1117  can  no  more  be  dispensed 
!  the  judgment-roll,  and  hence  of  the  record  on 
tn  findings  in  cases  tried  by  the  comt  without 
prior  to  1862,  the  verdict  was  not  mentioned 
ers  which  constituted  the  judgment-roll.  But, 
le  period,  although  the  statute  required  express 
were  no  part  of  the  judgment-roll,  nor  was  there 
orision  designating  either  aa  part  of  the  record 
e  necessity  for  their  presence  in  the  record  was 
pever,  that  each,  in  its  proper  place,  waa  uni- 
up  and  by  common  consent  treated  as  properly 
■ecord.  Neither  could  be  properly  embodied  in  ■ 
on  appeal  then  in  use,  because  the  statement 
ed  by  the  court,  designed  to  contain  and  present 
ere  as  were  not  of  record  in  the  lower  court.* 

il  and  special  verdicts  distingnislted. 

to  form,  verdicts  are  of  two  bnds — general  and 

are  defined  and  distinguished  by  a  California 

is  follows:  "The  verdict  of  a  jury  in  either  gen- 

Hanis,  3  Cal.  618. 
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eral  or  special.  A  general  verdict  is  that  by  which  thev  prc^- 
nounce  generally  upon  all  or  any  of  the  issues,  either  in  favor 
of  the  plaintiff  or  defendant ;  a  special  verdict  is  that  by  vkich 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the  court 
The  special  verdict  must  present  the  conclusions  of  fact  as  es- 
tablished by  the  evidence,  and  not  the  evidence  to  prove  tbein; 
and  those  conclusions  of  fact  must  be  so  presented  as  thst 
nothing  shall  remain  to  the  court  but  to  draw  from  them  con- 
clusions of  law."* 

The  power  of  the  jury  to  render  a  special  verdict  is  not  gen- 
eral or  optional  with  the  jury.  The  cases  in  which  a  special 
verdict  may  be  rendered  are  designated  as  follows:  'Tn  an  ac- 
tion for  the  recovery  of  money  only,  or  specific  real  propenv, 
the  jury,  in  their  discretion,  may  render  a  general  or  speed 
verdict.  In  all  other  cases,  the  court  may  direct  the  jury  to 
find  a  special  verdict  in  writing  upon  all  or  any  of  the  issuer, 
and  in  all  cases  may  instruct  them,  if  they  render  a  sp«!iiil 
verdict,  to  find  upon  particular  questions  of  fact,  to  be  statei 
in  writing,  and  may  direct  a  written  finding  thereon."® 

All  verdicts  must  be  entered  in  the  minutes ;  *  but  it  is  spe- 
cially provided  that  a  special  verdict  shall  be  "filed  with  the  clerk 
and  entered  upon  the  minutes;*"  from  which  it  is  inferable 
that  it  must  be  in  writing.     It  is  also  a  reasonable  conclusion 

2  Cal.  Code  Civ.  Proc,  S  624. 

3  Cal.  Code  Civ.  Proc,  §  625.  It  is  not  an  abuse  of  di9<?rction  to 
refuse  to  submit  special  interrogations  in  a  cause  where  the  issues 
are  not  complicated:  Giffen  v.  Lewiaton  (City  of)  (Idaho),  55  Pae. 
645.  In  New  Mexico  juries  make  special  findings  when  required: 
Schofield  V.  Territory,  9  N.  Mex.  526,  56  Pac.  306,  holding  that  com- 
piled Laws,  1897,  section  3993,  was  not  repealed  by  the  Code  of 
Civil  Procedure  passed  in  1897.  In  Oregon  it  is  provided  that  the 
court  may  in  all  cases  instruct  the  jury  to  find  on  a  particular  ques- 
tion of  fact  submitted  in  writing,  if  they  return  a  general  verdict. 
This  was  construed  to  mean  a  question  of  an  ultimate  fact:  White 
V.  White,  34  Or.  141,  50  Pac.  801,  55  Pac.  645;  Hill's  Ann.  Laws  Or., 
§  215.  In  Utah  the  submission  of  special  findings  to  a  jury  is 
within  the  discretion  of  the  trial  court  and  a  refusal  to  submit 
them  is  not  error:  Center  v.  Conglomerate  Min.  Co.,  23  Utah,  165,  64 
Pac.  362. 

4  Cal.  Code  Civ.  Proc,  §  628. 
6  Cal.  Code   Civ.  Proc,   S   62-5. 
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principles,  and  is  alone  responsible  for  the  final  conclusion  in 
equity,  it  is  of  no  consequence  whether  it  call  to  its  assistance 
a  jury,  a  referee  or  any  other  agency. 

There  is  nothing  in  the  assertion  of  the  power  of  the  juiige 
sitting  as  a  chancellor,  under  the  modern  system  of  consolida- 
tion of  jurisdictions,  inconsistent  with  the  well-establislied  dc^c- 
trine  that  a  code  system  of  practice  such  as  that  of  California. 
governs,  generally,  cases  in  equity  as  well  as  actions  at  law,  or 
which  supports  the  earlier  view  of  the  courts  that  the  P^l^ 
tice  Act  was  not  intended  to  apply  to  cases  calling  for  the  ex- 
ercise of  equitable  jurisdiction.  The  earlier  cases  establishe<l 
the  doctrine  that  a  special  verdict  of  the  jury  was  merely  ad- 
visory to  the  couri;,  as  a  component  of  the  general  view  above 
stated,  but  the  doctrine  has  survived  the  overthrow  of  the  gen- 
eral view,  which  was  first  repudiated  in  Gagliardo  v.  Hoberlin.^* 
nnd  has  never  since  been  given  binding  recognition  by  the 
courts.  In  the  case  just  mentioned,  the  court  said :  "The  leg- 
islature intended  that  the  rules  of  practice  should  have  a  nni- 
form  operation,  and  that  intention  is  so  expressed  as  to  leave 
no  room  for  misapprehension.  It  is  the  duty  of  the  courts  to 
administer  these  rules  in  accordance  with  the  design  of  the  leg- 
islature, and  any  inquiry  into  the  nature  of  the  action  is  ir- 
relevant and  inadmissible.  All  actions  are  placed  upon  the 
same  footing,  and  the  courts  have  no  authority  to  create  dis- 
tinctions not  recognized  by  the  statute.  The  exercise  of  such 
authority  cannot  be  vindicated,  and  under  proper  circumstances 

we  shall  never  hesitate  to  apply  the  necessary  corrective 

The  case  at  bar  is  eminently  a  proper  one  in  which  to  pla^ 
ourselves  right  upon  this  subjecf 

Upon  the  feature  of  the  former  chancery  practice  which  has 
survived  the  leveling  or  equalizing  effect  of  code  systems^ 
namely,  the  advisory  theory  of  special  verdicts — ^there  are  many 
exemplifications,  recent  and  comparatively  recent,  in  which 
the  exercise  of  the  power  of  trial  judges  to  accept  or  reject 
such  verdicts  has  been  accepted  without  question.    In  Free- 


14  18  Cal.  395.  In  Duff  v.  Fisher,  15  Cal.  375,  and  Kiddle  r. 
Baker,  13  Cal.  295,  the  court  had  already  held  that  the  provisions 
for  new  trials  were  alike  applicable  to  both  clases  of  cases. 
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man  t.  Stephenson,'"  and  in  Stockman  t.  Eiverside  L.  & 
I.  Co.,"  the  court  found  upon  the  facta  differently  from  the 
findings  of  fact  returned  by  the  jury,  and  rendered  judgment 
upon  its  own  findings.  In  the  latter  case  the  court  said; 
"The  cause  was  then  proceeded  with,  and  after  being  argued 
and  submitted  to  the  court  for  decision,  the  court  made  and 
filed  findings  of  fact  and  conclusionB  of  law;  and  it  is  InBisted, 
on  behalf  of  the  appellants,  that,  as  the  findings  of  the  court 
upon  some  of  the  material  issnes  are  contrary  to  the  findings 
of  the  jury  upon  the  same  issues,  this  court  should,  notwith- 
Etanding  a  Bubstantial  conflict  of  evidence  apon  those  issues, 
proceed  to  weigh  the  eridence,  and  decide  whether  it  prepou- 
deraies  in  favor  of  the  findings  of  the  court  or  of  the  jury. 
To  this  we  cannot  assent.  The  findings  of  fact  by  the  court 
are  as  concluslTe  here  as  they  would  be  if  no  jury  had  been 
impaneled  in  the  case.  The  question  for  us  is,  whether  there 
is  sofGcient  evidence  to  sustain  the  findings  of  the  court  upon 
ihe  material  issues;  and  a  substantial  conflict  in  the  evidence 
upon  such  issues  is  sufficient  to  sustain  a  finding  either  way 
npon  them.  It  has  often  been  held  here  that  the  verdict  of  a 
jury  in  an  equity  case  ia  but  advisory  to  the  court,  and  in  this 
case  it  appears  to  have  been  the  understanding  between  the 
parties  that  it  was  to  be  regarded  is  that  light  only." 

In  Roberts  ▼.  Sabin,*^  though  approving  the  principle  of 
Stockman  v.  Biverside  etc.  Co.,  it  was  held  that  the  verdict 
of  a  jury  in  an  equity  case,  where  all  the  issues  were  submitted 
to  it,  and  the  court  made  no  findings  whatever,  should  be  the 
basis  of  the  judgment;  and  the  judgment,  being  contrary  to 
the  verdict,  was  reversed  and  remanded,  with  a  direction  to 
tbe  lower  court  lo  enter  a  new  judgment  in  accordance  with 
the  verdict  But  where,  ae  in  California,  findings  are  required 
'o  be  filed  in  all  cases  tried  by  the  court,  the  Washington  case 
Muld  not  be  accepted  aa  authority.** 

The  verdict,  whether  g^eral  or  special,  must  correspond  to 
■nd  be  within  the  issues.  If  it  be  entirely  outside  the  issues, 
or  any  part  of  it  outside  be  inseparable  from  any  part  within 

"  83  CaL  4M. 

1*  M  CaL  57,  28  Pac.  llS. 

"  1*  Wsah.  35,  38,  44  Pac.  108. 

'»  S«  poit,  S  388  et  seq. 
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the  issues,  it  must,  if  not  corrected  by  the  court,  be  disregardei 
and  usually  necessitates  a  retrial,  if  the  trial  was  of  a  legal  ac- 
tion. And  where  the  action  was  against  indorsers  to  recover 
the  amount  due  for  the  principal  and  interest  of  a  promisson 
note,  and  the  answer  merely  denied  the  presentation  of  the  note 
to  the  maker,  the  demand  for  payment,  refusal  to  pay,  and 
notice  of  presentation,  demand  and  refusal,  and  the  jury  rt?- 
turned  a  verdict  for  the  plaintiff  in  a  sum  considerably  les^ 
than  the  principal  and  interest,  shown  by  the  face  of  the  note, 
the  court  reversed  the  judgment  entered  on  the  verdict,  saying: 
*^The  jury  had  nothing  to  do  with  matters  not  in  issue,  acil 
a  verdict  referring  to  such  matters  is,  so  far,  surplusage.  So 
far  as  the  verdict  related  to  matters  in  issue,  it  was  in  favnr 
of  plaintiff.  The  court  should  have  computed  the  amount  due 
on  the  note  for  principal  and  interest,  and  rendered  judgment 
acconlingly.*^  *^ 

If  a  part  of  the  verdict  be  outside  the  issues,  and  yet  ht 
easily  separable  from  the  balance,  the  verdict  will  neither  be 
set  aside  nor  disregarded  in  toto,  but  the  excess  will  be  re- 
jected, and  judgment  rendered  on  the  balance,  if  the  balance 
be  sufficient  to  sustain  a  judgment,  and  no  violence  is  therebv- 
done  to  the  obvious  intention  of  the  jury.  Accordingly,  where 
the  verdict  found  for  the  plaintiff  the  amount  demanded  in  the 
complaint  payable  in  "gold  coin,"  but  nothing  was  said  in 
the  complaint  as  to  the  kind  of  money  in  which  payment  was 
due,  it  was  held  that  the  lower  court  should  have  rejected  the 
surplusage,  and  it  was  directed  to  do  so,  and  enter  judgmeni 
according  to  the  prayer  of  the  complaint.  The  court  said:  ^*^t 
is  true  section  6G4:  of  the  Code  of  Civil  Procedure  requires  tho 
judgment  to  conform  to  the  verdict ;  but  if  the  verdict  goes  be- 
yond the  issues  raised  by  the  pleadings,  and  passes  upon  an 
extraneous  fact  not  embraced  therein,  it  is  void  pro  tanto,  and 

the  surplus  matter  may  be  disregarded  in  entering  the  judg- 
ment.^'^o 


§  583.    Correction  of  verdict  by  the  court. 

It  was  held  in  an  early  case  that  the  court  may  amend  the 

19  Pierce  v.  Schaden,  62  Cal.  283,  285. 

20  Watson  v.  San  Francisco  &  H.  B.  It.  B.  Co.,  60  CaL  524. 
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actually  raised  by  the  pleadings  they  intended  to  decide,  or  hoj 
they  intended  to  dccide'the  issues  submitted  to  them,  they  should 
be  retired  to  their  room  to  further  consider  their  verdict,  mi.T 
the  court-s  instructions,  "^en  the  verdict  is  annoimced,  if 
it  is  informal,  or  insutficient,  in  not  covering  the  issues  su^ 
mitted,  it  may  be  corrected  by  the  jury,  undCT  the  adnce  of  tfe 
court,  or  the  jury  may  be  again  sent  out"* 

If  a  verdict,  uncertain  to  the  extent  above  described,  be  r^ 
ceived,  and  entered  upon  the  minutes,  it  wiU  not  support  a  judg- 
ment, at  least  not  as  against  direct  attack  upon  appeal      ^ 
iDStructive  opinion  was  that  pronounced  in  Fiore  v.  Ladd,- 
by  Justice  Bean,  construing  the  Oregon  statute,  bemg  similar  o 
that  of  California  and  other  states,  vfherein  they  define  tte 
powers  of  courts  over  verdicts.    The  facts  sufficiently  apper 
in  the  part  of  the  opinion  here  quoted,  as  foUows:  "The  form 
of  verdict  as  prepared  and  submitted  to  the  jury  vras  for  one 
thousand  and  seventy  dollars,  the  principal  sum  and  mtertet, 
but  the  jury  deliberately  erased  that  amount,  and  of  their  own 
motion  placed  the  sum  at  eight  hundred  dollars,  and  rendered 
their  verdict  accordingly.    This  verdict  was  received  and  fi  j 
without  objection,  and  the  jury  discharged.    It  was  therefore 
beyond  the  power  of  the  court  to  add  to  or  take  from  tn 
amount  as  found  by  them.    It  is  perhaps  within  the  power  o 
the  court  to  amend  a  verdict  so  as  to  make  it  conform  to  m 
real  intention  of  the  jury,  but  certainly  a  judge  cannot,  in  iM 
exercise  of  such  power,  usurp  the  functions  of  a  jury,  or  .nj- 

stitute  his  verdict  or  judgment  for  theirs '^^,"^1' 

fords  an  illustration  of  the  importance  of  such  a  role, 
jury  were  able  to  agree  on  a  verdict  for  eight  hundred  dollars, 
probably  as  a  compromise,  but  it  is  manifest  that  ^leyj^^ 
unwillino-  to  render  one  which  included  interest,  but  by  the  act 
of  the  court  in  amending  the  verdict  this  purpose  and  inten- 
tion of  the  jury  has  been  wholly  disregarded,  and  they  M^^ 
been  made  unwillingly  to  agree  to  a  verdict  which  they  m  u 
first  instance  expressly  refused  to  assent  to.    What  the  re. 
of  the  trial  would  have  been  had  the  court  instructed  the  jn.j 

»7  Cal.  Code  Civ.  Proc,  {  619. 
28  Watson  V.  Damon,  54  Cal.  279. 
20  29  Or.  528,  532,  46  Pac.  144. 
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that  they  mnst  allow  interest  in  case  they  found  in  favor  of 
plaintiff  no  one  can  tell,  and  therefore  the  verdict  as  rendered 
is  practically  the  act  of  the  court."  The  conrt  very  properly 
held  that  the  only  remedy  for  the  party  aggrieved  by  snch  a 
verdict,  if  adhered  to  after  advice  by  the  court,  waa  to  move 
for  a  new  trial.*" 

§  585.  TTncertain,  informal  and  defective  verdioti — Amend- 
ment of. 

Bat  an  uncertain  verdict  is  also  clearly  distinguishable  from 
one  wherein  the  jury  fails  to  pasa  upon  all  the  issues  submitted 
■to  it,  as  in  the  case  of  findings  similarly  defective  the 
aggrieved  party  should  resort  to  his  motion  for  a  new  trial."' 

But  unlike  the  Oregon  case  above  noticed,  a  verdict  may  be  eo 
Qucertain  that  unleea  the  jury  be  a^n  sent  out,  the  verdict 
will  not  support  a  judgment ;  and  unless  tiie  court,  of  its  own 
motion,  sets  it  aside  and  grants  a  new  trial,  the  party  aggrieved, 
usually  the  plaintiff,  is  entitled  to  a  new  trial,  on  the  ground 
i)f  irregularity  of  the  court  in  entering  the  insufficient  verdict, 
unless  he  has  waived  his  right  by  not  objecting  in  proper  time.'* 
Thus,  in  Dougherty  v.  Haggin,"^  the  plaintiff  claiming  to  be 
entitled  to  the  use  of  certain  waters  of  a  certain  stream,  brought 
his  action  for  (among  other  relief)  damages.  The  verdict  re- 
turned was  in  these  words :  "We,  the  jury,  find  that  the  plaintiff 
is  entitled  to  forty  inches,  miner's  measurement,  of  the  waters 
of  Clear  creek,  described  in  the  complaint ;  and  we  further  find 
that  he  has  been  damaged  by  the  defendants  in  the  sum  of 
twelve  hundred  dollars."  Judgment  was  entered  for  the 
plaintiff,  pursuant  to  that  verdict.  The  defendants  moved 
for  a  new  trial,  which  was  denied,  and  th^i  appealed  from  the 
jodgment  and  order.  The  supreme  court,  in  reversing  the  order, 
remanding  the  cause  for  a  new  trial,  and  advising  an  amend- 
ment of  the  complaint,  said:  "The  complaint  avers  that  the 

»o  See  Mite,  I  7S. 

Bi  See  uite,  SI  250-264. 

»  See  ute,  H  B3,  78,  254. 

w  M  C»l.  523..  See,  also,  Stewart  v.  Taylor,  68  Cal.  B,  7,  8  Pao. 
W5;  KeUy  v.  McKebben,  54  Cal,  IKS;  EiveHide  Water  Co.  v.  Bar- 
pasl,  112  Cal.  233,  44  Pae.  S60. 
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plaintifiE  is  entitled  to  *five  hundred  inches,  measured  nmieT  a 
four-inch  pressure  of  the  waters*  in  controversy,  but  nowhere 
makes  any  reference  to  'miners*  measurements.'    It  was  ad- 
mitted at  the  argument   that  these  latter  terms  have  no  fiid 
meaning,  and  that  an  inch  of  water  according  to  'miners'  measr 
'  uroments'  in  one  locality  is  sometimes  a  very  different  quantity 
from  an  inch  according  to  'miners'  measurements'  in  another 
locality.     As  already  observed,  the  pleadings  make  no  refcTeBce 
to  such  measurement,  nor  is  there  am-tliing  anywhere  in  tlie 
record  to  indicate  what  is  meant  by  the  'forty  inches,  miners' 
measurement,  of  the  waters,'  awarded  by  the  jury  and  tiie  couii 
below  to  the  plaintiff.     For  aught  that  the  record  shows,  and 
for  aught  that  we  know,  the  quantity  thus  awarded  him  may 
exceed  the  'five  hundred  inches,  measured  under  a  four-inch 
pressure,'  claimed  in  his  complaint.     It  was  suggested  by  coun- 
sel for  the  respondent   that  the  words  'miners'  measurements,' 
used  by  the  jury  in  its  verdict,  and  by  the  court  in  its  decr^«. 
might  be  treated  as  surplusage,  and  disregarded,  and  the  ve> 
diet  and  decree  read  as  giving  to  the  plaintiff  'forty  inches, 
measured  under  a  four-inch  pressure.'     It  is  clear  that  we  caD- 
not  thus  alter  the  language  and  intent  of  the  court  and  the 
jury.'* 

But  though  a  verdict  may  be  uncertain  to  such  an  extent  a? 
to  necessitate  a  reversal  where  the  judgment  is  assailed  on  ap- 
peal, or  a  new  trial,  if  that  proceeding  for  a  review  be  appb^^^i 
for,  it  may  still  support  the  judgment  as  against  collawral 
attack.  In  other  words,  a  judgment  entered  upon  an  uncertain 
verdict  is  not  necessarily  void.^* 

If  the  verdict  and  tHe  pleadings,  taken  together,  the  ver- 
dict is  seen  to  respond  to  the  issue,  so  that  the  maxim  ^*1^ 
certum  est  quod  reddi  potest"  applies,  the  judgment  will  stand 
as  against  collateral  attack.** 

84  See  Stewart  -v.  Taylor,  68  Cal.  5;  8  Pac.  605,  where  the 
court  held  the  judgment  erroneous  because  founded  upon  an  ^' 
formal  and  incomplete  verdict.  See,  also,  Goelick  v.  Bower,  b. 
Cal.  65;  Vanderford  v.  Foster,  62  Cal.  179. 

85  Herteluinran  v.  Superior  Court,  61  Cal.  119.  See,  also,  Jamef 
V.  Wilson,  7  Tex.  232;  Jackson  v.  Jackson,  47  Ga.  99;  Lincoln  t- 
Lincoln,  12  Gray,  45.  In  the  first  case  the  court  said:  ''The  record 
shows  that  there  waa  no  issue  between  the  parties  as  to  the  eiecu- 
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g  586.    Waiver. 

The  doctrines  of  waiver  and  estoppel  haye  a  more  or  leas 
extensive  application  in  the  discussion  of  defective  and  in- 
fonnsl  verdicts.  But  there  is  an  important  distinction  herein 
between  an  express  waiver  of  imperfections  and  imputable 
waiver.  There  is  no  limit  to  which  imperfections  may  not  bo 
expressly  waived,  if  the  verdict  be  not  so  uncertain  as  to  fall 
short  of  constituting  a  decision  of  any  of  the  issues.  In  such 
case  the  party's  act  is  construed  to  constitute  a  withdrawal  of  the 
other  issnee  from  the  consideratioQ  of  the  court.  In  a  case  of  this 
kind  the  court  said:  '^f  the  plaintiff  has  objected  to  the  verdict 
on  the  ground  that  it  did  not  pass  upon  all  the  iesuea,  and  the 
court  had  refused  to  require  the  jury  to  render  a  verdict  upon 
all  the  issues,  it  would  undoubtedly  have  been  set  aside.  But 
the  plaintiffs  consented  to  accept  it,  and  the  verdict  as  accepted 
Snds  in  favor  of  the  defendants  upon  their  claim,  without  passing 
upon  the  other  points  at  all,  certainly  not  in  favor  of  the  plain- 
tiffs. The  acceptance  of  the  verdict  was  a  substantial  with- 
drawal from  their  consideration  of  all  that  portion  of  the  lode 
claimed  by  plaintifEs  which  was  not  found  to  belong  to  defend- 
ants, and  it  does  not  appear  but  that  the  defendants  recovere<l 
all  claimed  by  them.  The  verdict  appears  to  us  to  be  in  favor 
of  the  defendants,"** 

tiOD,  teraa,  or  amount  of  tKe  promisBory  note— these  were  all  sd- 
nitled;  bat  it  waa  pleaded  in  avoidance  that  'tbe  note  was  made 
\iy  the  defendant  without  consideration,  the  same  having  been  exo- 
oited  in  kceordanea  with  and  to  cany  out  an  alleged  a^eement'  be- 
ineen  the  maker  and  paj'ee  of  the  note.  The  issue  therefore  waa, 
and  the  only  one,  whether  the  note  had  been  given  for  an  unlawful 
pnrpoBe.  Upon  that  the  jury  found  for  the  plaintifF.  The  verdict 
reeponded  to  tbe  isane;  and  it  waa  mfficiently  certain  to  serve  as  a 

bads  for  the  judgment    to  which  the  plaintiff    was  entitled 

Taken  together,  the  record  and  verdict  showed  tbe  exact  sum  which 
the  jury  meant  to  find  for  the  plaintiff,  and  tbe  judgment  wbtcb  was 
entered  under  those  eiroumstancBH  is  not  void:  James  v.  Wilson,  7 
Ttx.  232}  Jackson  v.  Jackson,  47  Ga.  99;  Lincoln  v.  Lincoln,  12 
Gray,  45.  Baving  jurisdiction,  any  error  committed  by  the  court  in 
the  eiertise  of  its  jurisdiction  is  not  reviewable  by  certiorari: 
Chaw  V.  Christiansou,  41  Cal.  253;  Tenawine  v.  Bichtei,  43  CaL 
312." 
IB  Oonialea  v,  Leon,  31  CaL  B9. 
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§  687.  Companion  of  trial  by  court  alone  and  trial  by  court 
and  jury. 

A  large  proportion  of  cases  which  at  common  law  woulJ 
have  required  the  presence  of  a  jury,  are  now  tried  by  judges 
of  the  courts  in  the  absence  of  juries. 

Varied  are  the  provisions  for  waiving  the  constitutional 
right  to  a  jury  trial  in  civil  cases.  But  it  is  unnecessary  here  to 
enter  upon  a  discussion  of  such  provisions. 

The  theory  of  the  common-law  was  that,  in  all  cases  except 
equitable,  the  facts  should  be  passed  upon  by  a  jury,  imder  the 
advice  of  the  court.  Under  that  system  a  verdict  was  a  mixed 
conclusion  of  law  and  fact.  The  court  had  power  to  adv>e 
the  jury  on  the  facts  and  to  direct  them  on  questions  of  law. 
Under  the  constitutional  and  statutory  systems  of  California 
and  of  other  states,  as  previously  shown,*  the  court  still  directs 
(instructs)  the  jury  as  to  the  law;  but  the  power  to  advise  them 
in  matters  of  fact  is  taken  away.  Except  for  this  modificatioa 
of  the  common-law  plan,  the  relation  of  the  court  and  jury  ii 
substantially  the  same  as  formerly. 

When  in  the  trial  of  an  action  under  the  existing  system  tlie 
jury  is  dispensed  with,  and  the  court  assumes  the  province  of  botii 
court  and  jury,  the  line  of  demarkation  between  the  decision  on 
facts  and  that  on  the  law  is  still  retained.  The  trial  in  this  form 
is  sometimes  described  as  by  the  court  without  a  jury;  other- 
wise, by  the  court  sitting  as  a  jury.  It  is  submitted  that  th^ 
latter  expression  best  describes  the  situation.  The  court  sitting 
as  a  jury  returns  its  verdict  on  the  issues  of  fact,  and,  separatdy, 
but  in  this  instance,  as  a  court,  draws  the  conclusions  of  law, 
just  as  it  does  upon  the  return  of  a  special  verdict  by  a  jury. 

The  return,  or  making  of  findings,  required  of  the  court 
corresponds  exactly  with  the  findings  or  answer  to  interrogatories 
where  a  special  verdict  is  required  of  a  jury ;  and  an  instance  of 
a  court  trying  a  case  without  a  jury  may  well  be  described  ai 
a  court  sitting  in  a  dual  capacity,  first,  as  a  jury,  trying  the 
issues  of  fact,  the  court  being  ever  present  and  inseparable,  with 
advice  and  instruction;  and,  secondly,  as  a  court  to  pronounce 
particular  conclusions  of  law,  and  the  general  conclusion,  in 
the  form  of  a  judgment. 

1  See  ante,  §  303  et  seq. 
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g  988.  BtatntoT7  proriiions  and  oha]ig:ei — Syatems  of  ezpresi 
and  of  implied  findingpi  diitin^iBhed. 

The  sjBtem  of  express  findings  in  alt  actions  tried  without  a 
jar;  was  first  tried  in  California  and  then  abandoned  for  that 
of  implied  findings.  Following  a  trial  of  the  latter  syBtem,  the 
former  was  restore^  thus  demonstrating  its  advantages,  by  ex- 
perimental testa. 

By  the  Practice  Act  of  1851*  it  was  provided  that  in  giving 
the  decision  upon  the  trial  of  issues  of  fact  by  the  court  "the 
facts  found  and  the  conclusions  at  law  shall  be  separately 
elated,"  and  that  judgment  upon  the  decision  should  be  entered 
accordingly.  In  1861  a  system  was  instituted  by  a  separate 
act,  not  incorporated  at  first  into  ihe  Practice  Act,  which  became 
known  as  the  syatein  of  implied  findings,  being  held  in  connec- 
tion wiUi  the  provision  of  the  Practice  Act  above  noticed  to 
have  abolished  the  prior  system.* 

In  1866  the  provisions  of  the  separate  act  vere  embodied  by 
amendment  in  the  Practice  Act.*  That  statutory  regime  con- 
tinued until  the  adoption  of  the  Code  of  Civil  Procedure  In 
1872,  when  the  system  of  express  findings  was  restored  sub- 
stantially as  it  had  existed  between  1851  and  1861.  During 
said  period  of  Bo-called  implied  findings,  the  absence  of  find- 
ings from  the  record  was  no  cause  for  reversal  of  any  judgment 
unless  it  was  also  disclosed  that  there  were  proper  and  timely 
request  therefor,  refusals  and  exceptions.  This  former  Cali- 
fornia ^stem  is  now  in  operation  in  Washington  where  the 
party  desiring  to  except  has  five  days  in  which  to  do  so  aftsr 
service  of  the  same  apon  him,  when  signed  subsequently  to  the 
hearing  and  in  his  absence.*  But  findings  are  not  there  re- 
quired in  equity  cases.* 

s  lAwa  18SI,  p.  78. 

1  See  Cook  v.  De  la  Ouem,  ti  Cal.  S38,  Z4£;  ileKtoa  v.  McDer- 
uott,  22  CbL  668,  83  Am.  Dec  86. 

4  Sea  lAWS    1866-60,  f  ISO,  p.  844. 

a  Ball.  Aim.  Codes  &  Stata.,  S  052.  Exception!  to  flndinga  beld 
not  to  havA  been  iovftlld  merely  boeanw  noted  on  the  daj  &fter  the 
indiiga  weie  ligned,  there  being  nothing  in  the  record  to  indicate 
thtt  the;  were  not  in  fact  taken  at  the  time  the  findings  were  made: 
Barrow*  r.  Einile^,  27  Wash.  6S4,  68  Pac.  332. 

«  Ball.  Ann.  Codee  ft  Stat«.,  f  S029;  Enowles  t.  Bogera,  27  Wuh. 
211,  S7  Pee.  572.    In  thia  eaae  the  court  aaid:  "It  is  argued  hy 
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A  party  not  satisfied  with  findings  must  specifically  except 
to  such  designated  parts  as  he  objects  to.  And  exceptions  taken 
in  open  court,  stating  that  each  and  every  finding  of  fact  is  ex- 
cepted to,  followed  by  a  statement  of  counsel,  after  the  findings 
are  numbered,  that  he  desires  to  renew  his  objections  to  the 
findings,  specifying  them  by  number,,  is  sufficiently  specific  to 
comply  with  the  statute.^ 

appellant  in  this  court:  First,  that  this  is  a  law  action,  and  that 
findings  of  fact  by  the  court  were  n-ecessary,  under  section  5029, 
Ballinger's  Code:  Bard  v.  Kleeb,  1  Wash.  370,  25  Pac.  467,  27  Pac. 
273;  and  Sadler  v.  Niesz,  5  Wash.  182,  31  Pac.  630,  1030.  U  is  tme, 
the  action  was  brought  as  a  law  action,  and  that  there  vrss  & 
general  denial  in  the  answer  which  raised  questions  of  fact  proper 
for  a  jury.  There  appears  to  have  been  no  demand  for  a  jnry,  bet 
the  parties  seem,  without  objection,  to  have  submitted  the  cause  to 
the  court  for  trial  without  a  jury.  There  was  also  an  equitable  de- 
fense interposed,  and  the  cause  was  tried  solely  upon  this  defense. 
There  was  no  attempt  to  dispute  the  record  title  to  the  land,  or  that 
the  legal  title  of  record  was  in  the  appellant.  The  whole  contr>- 
versy  was  tried  upon  the  amended  answer  and  reply.  The  court 
seems  to  have  heard  all  the  evidence  relating  to  the  transaction, 
and  to  have  considered  the  reply  amended  to  conform  to  the  pr>of, 
and  determined  that  the  appellant  had,  in  fraud  of  respondent's 
rights,  obtained  title  to  the  land,  and  adjudged  appellant's  title  to 
be  held  in  trust  for  respondent.  As  tried,  the  action  was  purek 
equitable.  This  court  has  repeatedly  held  that  section  5029  of 
Ballinger's  Code  has  no  application  to  equit&ble  actions:  Winter- 
mute  V.  Garner,  8  Wash.  685,  36  Pac.  490." 

7  Ranahan  v.  Gibbons,  23  Wash.  255,  62  Pac.  773;  2  Ball.  Ann. 
Codes  &  Stata.,  §  5052.  In  the  above  case  the  following  taken 
from  the  opinion  follows  a  complete  statement  of  the  record  as  it 
appeared  in  the  transcript  on  appeal:  '*The  statute  (Ball.  Code,  § 
5052)  provides  that  when  a  party  excepts  he  shaU  specify  the  part 
or  parts  excepted  to,  and  the  judge  shall  note  tho  same  in  the 
margin  or  at  the  foot  of  the  report  or  decision.  It  appears  from  the 
order  of  September  4,  1900,  that  exceptions  to  the  findings  and  decree 
were  taken  by  appellants  in  open  court  at  the  time  the  findings  of 
fact  were  signed  and  that  they  were  taken  down  and  noted  by  the 
stenographer,  who  reported  this  case,  by  order  of  the  judge,  but  br 
oversight  they  were  not  attached  to  the  findings  or  filed;  and  the 
nunc  pro  tunc  order  of  September  4,  1900,  was  for  the  purpose  of 
filing  them  and  attaching  them  to  the  findings,  as  of  the  date  of  the 
findings,  as  the  act  of  the  court.  This  order  waa  to  complete  the 
record  according  to  the  facts,  and  to  supply  an  omission  arising 
from  the  act  of  the  court,  and  was  clearly  within  the  power  of  the 
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The  same  ajBtem,  to  a  limited  extent,  is  in  operation  in  Mon- 
tana.   The  Montana  statute,  reqiunng  exceptione  for  defects 

eonit.  When  this  record  weu  mpplied,  the  appellantB,  under  sec- 
tion S513  of  BaHinger's  Code,  had  the  right  to  bring  it  to  thie  court, 
by  way  of  a  nipplemeatary  record,  at  any  time  prior  to  the  bearing 
of  the  appeal.  The  roapondsnt  inrasts  that  no  ipeoifie  exceptions 
were  taken  to  the  findings  of  fact,  because  the  language  n*ed  was, 
'1  desire  to  renew  now  my  objection  to  the  flndinga  of  fact  num- 
bers,' etc.  We  think  that  the  word  'objection,'  talcen  In  contact 
with  the  context,  waa  equivalent  to  the  word  'exception'  and  that 
the  'objection'  of  the  rei^ndent  is  hypercritical.  There  was  an 
exception  to  each  finding  of  fact  and  each  conclusion  of  law. 
This  court  has  held  that  an  exception  in  general  language  to  all  the 
findings  of  fact  and  eoncluBiong  of  law  is  insufficient,  but  it  has 
never  gone  to  the  extent  of  holding  that  exceptions  to  the  facts  by 
number  as  in  this  caso,  fall  within  that  rule.  When  such  excep- 
lioDB  are  taken,  th«  etatut«  has  been  complied  with":  See,  also, 
Burrows  v.  Kinsley,  27  Wash.  8B4,  68  Pao.  332.  The  following  from 
Toung  V.  Boreone,  28  Wash.  4,  flB  Pac.  135,  431,  affords  addi- 
tional light  upon  the  rule  of  the  supreme  court  with  reference  to 
findings:  "Bespondent  moves  the  eonrt  to  strike  from  the  record 
und  files  the  brief  of  the  appellants^  on  the  ground  that  the  find- 
ings of  fact  and  eonclusious  of  law  requested  by  appellants  are  not 
prbted  in  the  brief  of  the  appellants;  and  the  respondent  further 
moves  the  court  that,  on  granting  the  motion  to  strike  the  brief, 
the  appeal  be  dismissed.  The  respondent  further  moves  the  court 
that  the  judgment  of  the  lower  conrt  be  affirmed,  for  the  reason 
that  the  exceptions  of  appellants  to  findings  of  fact  and  conoluaions 
of  law  do  not  specifically  point  out  the  findings  complained  of  as 
erroneous.  Subdivision  S  of  rule  S,  provides  that  in  all  equity 
Muses  and  actions  at  law  tried  by  the  court  without  a  jury  the 
party  appealing  s&all  print  in  his  brief  the  findings  of  fact,  with  the 
exceptions  thereto,  etc,  and  also  such  findings  as  the  lower  court 
WM  requested  to  make,  with  the  refusal  and  exceptions  in  case  any 
error  or  contention  shall  be  based  thereon.  The  opening  brief  of  the 
•ppdlants  fails  to  comply  with  subdivision  5  of  rule  8.  The  reply 
brief,  however  complies  witt  the  same.  This  provision  of  the  rule 
is  for  the  benefit  of  the  court.  No  injury  can  result  to  the  respond- 
ent from  failure  to  comply  with  it.  Bespondent  u  advised  by  the 
rMord  in  the  case  and  assignment  of  errors  as  to  the  points  that 
will  be  urged  on  the  appeal  for  a  reversal  The  printing  of  the 
finding^  eU.,  in  the  reply  brief  cures  the  omission.  The  last 
pound  urged  is  not  weU  taken.  At  the  time  of  signing  the  flnd- 
ingi,  the  record  shows  that  the  appellants  took  exceptions  in  the 
following  form  and  manner,  which  were  allowed  by  the  court:  'The 
defendant  in  open  court  at  the  time  the  court  signed  the  foregoing 
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in  findings,  relates  only  to  exceptions  for  deficiencies  or  omis- 
sions, and  not  for  what  is  contained  in  the  findings* 

In  Oregon  findings  in  equity  cases  appear  to  be  of  but  little 
importance.  In  deciding  an  equity  case  it  is  the  duty  of  the 
supreme  court  of  that  state  to  reach  its  conclusions  by  original 
investigation,  and  the  findings  of  the  trial  court  are  only  ad- 
visory, though  they  may  be  persuasive.^ 

findings,  except  to  each  and  every  part  of  each  and  every  of  the 
foregoing  findings  of  fact  and  conclnsions  of  law,  that  ia  to  sav: 
To  the  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth  and  fifteenth  findings  to  the 
first,  and  second  conclusions  of  law — ^which  exceptions,  and  each  of 
them,  are  allowed,  and  entered  in  the  record  in  this  action.'  This 
was  sufficient,  under  the  rule  laid  down  by  this  court  in  Eanahan  ▼. 
Gibbons,  23  Wash.  255,  62  Pac  773." 

8  Cobban  v.  Ilecklen  (Mont.),  70  Pac.  805. 

•  Hill's  Ann.  Laws  Or.,  S  543;  Larch  Mountain  Inv.  Co.  v.  Ga^ 
bade,  41  Or.  123,  68  Pac  6;  Nessley  v.  Ladd,  29  Or.  354,  45  Pac 
904.  In  the  first  of  these  cases  the  court  said  there  was  nothing  in 
Willis  V.  Smith,  36  Or.  601,  or  Browning  v.  Lewis,  39  Or.  11, 
64  Pac.  304,  in  conflict  with  the  rule  thus  declared.  In  Nessley  v. 
Ladd,  supra.  Justice  Wolverton,  delivering  the  opinion,  went  into 
the  question  of  the  proper  effect  given  to  findings  in  that  court  very 
fully,  and  cited  and  explained  prior  decisions.  The  first  portion  of 
the  opinion  given  below  sets  forth  the  divergent  views  of  counsel 
showing  that  neither  side  had  formed  correct  views  of  the  proper 
practice,  and  is  as  follows:  "Before  proceeding  to  a  discussion  of 
the  facts,  we  will  determine  a  controversy  which  has  arisen  touch- 
ing the  practice  of  courts  of  equity  involving  the  effect  to  be  given 
to  the  reports  of  referees  empowered  to  make  findings  of  fact  and 
law,  and  to  such  findings  by  the  lower  courts.  The  respondent  con- 
tends, as  expressed  in  the  brief  of  his  counsel,  that  *the  findings  of 
a  referee,  in  an  equity  case,  based  upon  conflicting  testimony,  where 
the  truth  can  only  be  arrived  at  by  weighing  the  evidence  and  con- 
sidering the  credibility  of  the  witnesses,  will  not  be  disturbed  by 
an  appellate  court.  This  is  especially  true,  where  the  referee  is  a 
lawyer  of  good  standing,  selected  by  the  judge  on  account  of  his 
ability  and  fitness  for  the  position,  and  he  attends  personally  upon 
the  taking  of  the  testimony,  and  observes  the  manner  and  conduct 
of  the  witnesses  while  upon  the  stand,  and  his  findings  have  been 
approved  by  the  lower  court';  while  the  appellant's  counsel  con- 
tend that  the  rule  is  not  so  broad,  and  state  it  thus:  *It  has  been  a 
standing  rule  of  action  declared  by  this  court  that  findings  of  fact 
made  by  a  referee  will  not  be  disturbed  where  there  is  evidence  to 
support  them,  but  this  means  only  that  where  the  court  is  in  doubt 
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The  proTision  of  the  Code  of  Civil  Procedure  of  California 
as  first  adopted  has  not  been  changed,  and  reads  thus:  "In 
giring  the  decision,  the  facts  fonnd  and  the  conclusions  of  law 
must  he  separately  stated.     Judgment  upon  the  decision  must 

u  to  tb«  determinatioii  of  a  controverted  proposition  of  fact,  tho 
qnestion  will  ba  rsferred  to  the  conelunoD  of  the  refwee,  whoM 
tapsrior  advantsgw,  arising  from  tbe  testimoDj  having  been  given 
in  hia  preaeace,  will  be  allowed  to  go  in  Bolution  of  the  donbt.'  The 
quMtion  involved  haa  been  alluded  to  a  number  of  times  in  the  de- 
(inona  of  this  eonrt,  but  it  seems  apt  to  have  been  bo  well  settled 
u  to  exclude  a  divergence  of  opinion  among  able  eonnael  as  to  what 
rule  baa  been  adopted."  After  reviewing  the  statvtory  provisionB 
ud  prior  deeisiona  on  tbe  subject  he  proceeded:  "It  will  be  noted 
thst  in  each  of  these  latter  eaaee  this  eonrt  has  carefully  gene 
tkrough  and  weighed  all  tbe  evidence.  Indeed,  it  is  the  constant 
liabit  of  the  eonrt  in  eqnitjr  cases,  though  arduous  and  oftentimes 
burdenaome,  to  carefully  read  and  consider  all  the  testimony  accom- 
panfing  the  transcript,  and  without  special  reference  to  the  flndinga 
ot  the  referee  of  the  court  below.  The  statntorj  requirement  is  that 
the  'suit  shall  be  tried  anew  open  the  transcript  and  the  evidence 
•ecompanying  it,'  and  the  court  has  in  every  inatanoe  oC  which  wo 
have  &ny  knowledge  followed  the  direction  of  the  statute  in  that 
leapect  But  it  sometimes  tranapiree  that  evidence  is  adduced  for 
ud  againat  a  contested  preposition  of  apparently  equal  weight,  when 
read  from  the  deposition!^  as  it  must  be  here,  or  the  evidence  touch- 
ing the  same  la  very  conflicting  and  nnaatisfactory,  as  where  one 
witneas  affirma  and  another  of  seemingly  equal  credit  flatly  denies, 
in  *nch  caeea  the  findings  of  the  referee  and  the  eonrt  below  have 
been  considered  of  material  valoe,  where  they  have  had  the  opportan- 
i^  ot  seeing  the  witnesses,  hearing  them  teetify,  and  marking  their 
demeinoT  while  on  the  witneae-atand,  and  were  thereby  the  better  en- 
abled to  determine  whether  the  witness  was  speaking  the  truth  or  not, 
and  u  to  which  were  entitled  to  th«  greater  credit.  The  findiogs  of 
the  referee  may  be  considered  aa  only  advisory  to  the  court  below, 
end,  unless  excepted  to,  will  ordinarily  be  aflirmed  without  question; 
ud  IS  tbe  legislature  has  required  the  court  below  to  make  and  file 
iu  finding  upon  which  to  base  tbe  decree,  tbey  were  probably  in- 
tended as  advisory  to  this  eonrt,  which  may  affirm,  modify,  or  reject 
them  in  toto,  as  the  teetimony  may  warranL  But  it  is  the  primary 
duly  of  this  court  to  try  the  case  anew — that  i^  entire,  upon  the 
tiinicript  and  the  evidence  accompanying  it;  and  it  is  only  for  the 
pnrpoae  ot  resolving  a  doubt  which  may  arise  from  the  conflicting 
and  contradictory  nature  of  tbe  evidence  that  the  findings  of  the 
re(«ree  or  the  court  below  are  resorted  to  and  become  of  value,  and 
then  it  may  be  said  to  be  a  cogent  argument  that  becaase  of  the  au- 
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be  entered  accordingly."  *^  In  enforcing  this  section  the  con- 
struction adopted  by  the  court  during  the  life  of  the  identical 
8  ction  of  the  act  of  1851  has  been  uniformly  adopted;  hence 
the  decisions  during  that  period  are  authoritative,  while  many 
of  those  rendered  during  the  above  mentioned  era  of  impliel 
findings  are  not.  But  principles  analogous  to  those  apphed  to 
the  statute  as  it  then  stood  have  been  often  applied  to  cas::s 
arising  under  the  present  system.  Hence  it  becomes  necessary 
to  explain  in  a  general  way  the  intermediate  system  and  to 
sometimes  refer  to  the  decisions  rendered  thereunder. 

Never,  during  the  intermediate  period  of  what  is  commonly 
termed  implied  findings,  was  the  entry  of  the  decision  of  the 

perior  advantages  accorded  them  they  are  more  likely  to  be  ri^ht 
that  this  court  could  be  if  their  findings  should  be  entirely  discarded. 
The  process  is  somewhat  analogous  to  the  practice  which  prevails  in 
the  federal  courts  of  sending  doubtful  questions  of  fact  to  a  jury, 
to  inform  the  conscience  of  the  chancellor,  but  the  verdict  is  not 
binding  upon  the  judgment  of  the  court.  It  is  simply  advisory,  and 
the  court  may  disregard  it  entirely,  or  adopt  it  either  partially  or 
wholly.  '  The  decree  which  it  must  render  upon  the  law  and  the  f act^ 
must  proceed  from  its  own  judgment  respecting  them,  and  not  from 
the  judgment  of  others':  Basey  v.  Gallagher,  87  U.  S.  (20  Wall.)  670; 
Kohn  V.  McNulta,  147  U.  S.  240,  13  Sup.  Ct.  Bep.  298;  Gorsed  v. 
Beall,  92  U.  S.  695."  The  foregoing  lengthy  quotations  have  been 
given  because  the  views  and  suggestions  contained  therein  are  applic- 
able in  other  states  having  a  similar  practice  and  appellate  system 
as  that  of  Oregon.  This  case  was  followed  in  Larch  Mountain  Inv. 
Co.  V.  Garbade,  supra,  where  the  court  said:  "It  is  argued  that  the 
plaintiff's  remedy  is  at  law,  and  not  in  equity,  and  that  the  findings 
of  the  trial  court  on  conflicting  testimony  should  not  be  disturbed  on 
appeal.  No  objection  to  the  jurisdiction  was  made  in  the  court  be- 
low, but,  on  the  contrary,  the  defendants  answered,  asking  affirma- 
tive relief,  and  so  waived  that  question:  Kitcherside  v.  Meyers,  10 
Or.  21;  O'Hara  v.  Parker,  27  Or.  166,  39  Pac.  1004.  Municipal  Sec  Co. 
V.  Baker  County,  33  Or.  338,  54  Pac  174.  The  effect  to  be  given 
to  the  findings  of  the  trial  court  on  an  appeal  from  a  decree  was  con- 
sidered, and  the  true  doctrine  announced,  in  Nessley  v.  Ladd,  29 
Or.  354,  45  Pac.  904." 

10  Cal.  Code  Civ.  Proc,  §  633.  Section  632  often  has  an  important 
bearing  upon  cases  which  turn  upon  the  construction  of  section  633. 
It  reads  as  follows:  '*Upon  the  trial  of  a  question  of  fact  by  the 
court,  its  decision  must  be  given  in  writing  and  filed  with  the  clerk 
within  thirty  days  after  the  cause  is  submitted  for  decision." 
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court  Tipon  the  mirmtes  dispensed  with;  nor  was  there  anything 
which  forbad'?  the  court  preparing  and  filing  findings  without 
a  reqnest  therefor.  The  theory  upon  which  it  rested  was  thct 
inasmuch  as  the  judgment  would  be  presumed  to  be  warranted 
by  the  facts  unless  the  contrary  appeared,  the  prevailing  party 
had  no  occasion  to  require  findings,  and  that  in  the  absence  of 
a  request  therefor,  the  losing  party  might  well  be  presumed  to 
have  waived  findings.  This  latter  branch  of  the  theory  under- 
lying that  system  has  entered  somewhat  into  the  present,  as 
will  be  presently  shown.  A  leading  feature  of  the  system  was 
that,  if,  upon  the  submission  of  the  cause,  the  losing  party  had 
not  made  a  request  for  findings  and  had  his  request  altered  up- 
on the  minutes,  he,  by  such  neglect,  lost,  his  right  to  require 
findings,  and  could  not  subsequently,  upon  the  decision  being 
rendered,  require  findings,  or  object  that  there  were  none.'* 
The  inconvenience  of  this  is  obvious,  The  request  had  usually 
to  be  made  at  a  stage  when  it  was  impossible  to  know  which 
would  be  the  losing  party.  And  if  that  opportunity  was  lost, 
and  the  court  nevertheless  filed  fijidings  of  its  own  motion,  he 
could  not  object  to  omissions  or  defects  therein.  Thus  in  Hurl- 
burt  V,  Jones**  the  court  said :  "The  findings  are  objected  to  ai 
defective.  They  are  so,  and  perhaps  to  a  greater  extent  than 
the  appellant  claims.  The  facts  as  found  are,  with  some  ejt- 
ceptioDs,  secondary  and  notj  final — mere  matters  of  circumstan- 
tial evidence  rather  than  facts  entering  as  terms  into  propo- 
eitions  of  law.  But  no  exception  was  taken  to  the  findings  as 
defective,  as  required  by  the  act  of  1861.  Strictly,  the  case 
should,  perhaps,  be  treated  as  a  case  without  ft  finding,  and 
without  exception  taken  for  the  want  of  it;  and  under  that 
aspect,  we  must  presume  that  the  court  found  from  the  testi- 
mony all  the  facts  essential  to  the  defense." 

But  having  laid  the  foundation  by  his  request  in  proper 
form,  a  party  was  in  a  position  to  except  to  findings  filed  in 
response  thereto,  upon  any  available  grounds.  He  could  not, 
however,  take  advantage  of  any  omissions  or  defects  without 

11  San  JoM  (City  of)  t.  Shaw,  45  Cal.  178. 

>l  25  Cal.  2S6,  230.  See,  also,  Oreen  v.  Clark,  31  Cal,  592;  James 
y.  WillianiB,  31  Cal.  213;  Jankina  v.  Fink,  30  Cal,  580,  5B5,  88  Am. 
Dm.  134. 
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prosecuting  his  exceptions,  and  pointing  them  out.*'  That  vas 
not,  however,  the  time  nor  occasion  for  suggesting  the  insuffi- 
ciency of  the  evidence  to  support  the  findings.**  He  did  not, 
however,  have  cast  upon  him  hy  the  statute,  or  hy  his  request, 
any  burden  with  reference  to  the  scope  or  nature  of  the  finding. 
The  responsibility  rested  entirely  upon  the  court. 

The  party  was  not  required  nor  was  it  the  proper  practice 
for  him,  in  addition  to  objecting,  to  suggest  how  the  amendment 
should  be  made,  or  omission  supplied.  In  Hidden  v.  Jordan^' 
the  court  said :  "A  party  is  entitled  to  a  finding,  and  he  is  alio 
entitled  to  have  a  finding  upon  every  issue  raised,  which  ia 
essential  to  the  determination  of  the  case.  If  the  judge  neg- 
lects to  file  his  decision  in  writing,  stating  the  facts  found,  and 
his  conclusions  of  law,  or  if  he  omits  to  find  upon  any  issue  es- 
sential to  the  determination  of  the  case  the  party  desiring  a  find- 
ing may  except  for  the  want  of  a  finding  in  the  former  case,  or 
for  a  defect  in  the  latter;  but  when  he  excepts  for  defects,  the 
'particular  defects  shall  be  specifically  and  particularly  desig- 
nated'— that  is  to  say,  he  must  specify,  particularly,  the  point  or 
issue  upon  which  he  requires  the  court  to  state  the  fact  found, 
but  he  is  not  authorized  to  dictate  how  the  court  shall  find." 

The  record  thus  made  up  was  reviewed  according  to  estab- 
lished principles.  If  the  court  failed  to  file  any  findings  what- 
ever after  proper  request,  there  was  no  alternative  but  to  re- 
verse the  decision  on  appeal,  that  being  an  irregularity  essen- 
tially prejudicial.^® 

But  if  findings  being  filed  the  requesting  and  losing  partv 
pointed  out  omissions  or  defects,  and  no  amendments  were  made, 
or  none  such  as  requested,  an  investigation  of  the  points  thus 
presented  for  rview  became  necessary  to  determine  whether  the 
matters  complained  of  constituted  prejudicial  error.^'' 

18  Miller  v.  Steen,  30  Cal.  403,  89  Am.  Dec.  124,  and  note. 

14  Hathaway  v.  Ryan,  35  Cal.  187,  191;  Rice  v.  Inskeep,  34  Cal. 
224,  226;  Hidden  v.  Jordan,  28  Cal.   302,  305. 

16  28  Cal.  302,  305.     See,  also.  Miller  v.  Steen,  30  Cal.  403. 

16  Cruess  v.  Fessler,  39  Cal.  337. 

IT  See  PolhemuB  v.  Carpenter,  42  Cal.  386;  Logan  v.  Hale,  42  CaL" 
645,  649,  where  the  court  said:  **The  court  also  erred  in  refusing  to 
amend  its  findings  on  the  request  of  the  plaintiff.     The  findings,  a» 
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peration  of  the  general  presumption  whicli  ob- 
jf  the  support  of  the  judgment  by  the  facta,  in 
tnce  of  finJingB,  and  of  a  request  therefor,  there 
riew  of  the  question  whether  the  judgment  was 
le  evidence  without  a  motion  for  a  new  trial,  ua- 
request  the  court  made  findings  which  were  eo 
;h  the  judgment  as  not  to  aupport  it  upon  any 
e  of  facts  established  by  the  evidence.  Where, 
tter  was  the  case,  as  where  the  findings  ended 
lent  that  "the  foregoing  are  all  the  facts  of  the 
insufQcient  to  support  the  judgment,  it  was  held 
ot  found  could  be  implied,** 
)Ortant  difference  between  the  system  of  implied 
i  existing,  usually  distinguished  from  the  former 

it  as  one  of  express  findings,  consists  in  the 
3r  party  is  now  under  any  obligation  to  prefer 
to  make  any  suggestion  whatever  on  the  subject 
t  may  rest  the  matter  where  the  law  leaves  it 

the  court. 

finding  implied  under  present  system, 
plied  findings  as  a  system  are  done  away  with, 
s  still  survives  to  a  limited  extent,  and  is  occa- 
'orca  Thus,  where  findings  are  waived,  a  gen- 
an  ultimate  fact  must  be  implied  in  support  of 
which  will  control  and  overrule  specific  allega- 
tiary  matters.  NtJr  is  any  averment  of  proba- 
iny  effect  to  qualify  the  ultimate  fact  thus  estab- 
a  finding,  being  within  the  issues  and  logically 

And  npoD  Mverol  of  the  material  isnieB  in  tbe  cause, 
onld  have  nipplied  the  omiosion  when  ita  attention 

subject  t^  the  plaintiir'a  exceptions  to  the  flndings. 

Skinner,  47  Gal.  1. 

V,  Newman,  107  Cal.  602,  608,  40  Pac.  1042.  The 
u  and  anthorlticH  found  in  the  following  from  the 
taae  are  all  instructive.    "On  the  issue  thus  made 

was  for  the  defendant,  and,  the  evidence  not  being' 
Iginent  eonclusively  eatabtishea,  for  purposes  of  this 

tbe  qualification  hereafter  stated),  that  defendants 
nd  have  paid  over  aa  the  law  directs.  It  is  the  con- 
il,  Vd.  11—79 
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necessary  to  support  the  judgment,  is,  there  being  no  express 
finding,  conclusively  presumed.*^ 

tention  of  the  plaintiflF,  however,  as  we  understand  this  argument,  that 
despite  the  issue  made  on  the  ultimate  fact  of  accounting  and  settle- 
ment, and  the  finding  thereon  to  be  implied  from  the  judgment,  the 
allegations  of  the  defendant 's  answer  how  the  settlement  was  brought 
about,  the  inventory  taken,  and  the  mode  adopted  of  valuing  the  ser- 
eral  classes  of  assets,   the   estimate  of    liabilities,   the    construction 
placed  by  the  defendants  and  the  executor  on  the  articles  of  copart- 
nership, and   the  influence  of    such  construction   on  the    settlement 
reached,  do  yet  demonstrate  that  the  adjustment  made  was  wholly 
vicious  and  to  be  treated  as  null.     But,  assuming,  without  at  all  in- 
timating any  opinion  on  the  subject,  that  those  averments  justify  the 
inference  that  the  executor  and  the  defendants  adopted  a  false  basis 
and  pursued  a  wrong  method  in  their  endeavor  to  'settle  the  affairs 
of  the  partnership,'  so  that  the  result  should  be  disregarded,  it  is 
yet  apparent  that  they  are  merely  matters  of  evidence,  improperly  in- 
jected into  the  pleading,  upon  which  the  court  was  required  to  find 
(Merrill  v.  Merrill,  102  Cal.  317,  36  Pac.  675),  and  which  neither  auid 
to  nor  detract  from  the  effect  of  the  denials  that  the  business  and  af- 
fairs of  the  partnership  remain  unsettled,  and  that  defendants  have 
failed  to  account:  Botto  v.  Vandament,  67  Cal.  332,  7  Pac.  753,  and 
cases  cited.     If  the  court  ha4  made  the  single  express  finding  that 
*the  defendants  had  accounted  to  said  estate  for  the  interest  there- 
for in  said  partnership,  and  have  paid  over  all  balances  payable  to 
the  executor  in  right  of  said  decedent  and  the  business  of  said  part- 
nership  of  John   Levinson,   William  J.   Newman,  and   Benj.   Kewinan 
and  the  affairs  thereof  have  been  settled  and  closed,*  it  would  have  l>e^n 
responsive   to    the   paramount    issues    made   by   the   pleadings    and, 
barring  the  exception  below  noted,  would  unquestionably  sustain  the 
judgment;  it  would  show  that  the  whole  purpose  of  the  action  had 
been  already  accomplished.     But  such  a  finding  being  within  the  is- 
sues, and  logically  necessary  to  support  the  judgment,  is,  there  being 
no  express  finding,  conclusively  implied  (Utter  v.  Eames,  59  Cal.  5; 
Wixson  V.  Devine,  80  Cal.  387,  22  Pac.  224;  Blanc  v.  Paymaster  Min. 
Co.,  95  Cal.  525;  29  Am.  St.  Rep.  149,  30  Pac.  765);  and  no  finding 
or  averment  of  probative  matter — mere  items  in  the  sum  of  the  evi- 
dence  from   w^hich   the   trial   court   drew  its  final   conclusion— is  of 
any  effect  to  qualify  the  ultimate  fact  thus  established.     'The  rule 
has  long  been  settled  that,  when  the  ultimate  fact  is  found,  no  finding 
of   probative  facts  which  may  tend   to  establish   that  the  ultimate 
fact  was  found  against  the  evidence  can  overcome  the  finding  of  the 
ultimate  fact':  Gill  v.  Driver,  90  Cal.  74,  27  Pac.  64;  Smith  v.  Acker, 
52  Cal.  217.     'It  has  been  repeatedly  held  that  a  finding  of  the  court 
cannot  be  impeached  upon  the  ground  that  it  is  contrary  to  the  evi- 
dence, otherwise  than  by  a  motion  for  new  trial  and  statement  of 
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g  S90.    Fresomption  of  waiver  of  findings. 

The  advantages  of  the  system  of  express  findiogs,  if  there  be 
any,  are  in  a  great  degree,  nullified  by  a  presumption  indulged 
Vj  the  appellate  court  that  the  parties  waived  findings,  unless 
Ihe  record  afiirmatively  shows  the  contrary;  and  in  order  to 
6how  the  contrary,  a  hill  of  eioeptiona,  statement,  or  other  ap- 
propriate method  whereby  the  record  presents  the  question,  is 
required.** 

In  California,  where  this  view  first  obtained,  but  one  attempt 
has  been  made  to  explain  or  to  present  reasons  for  this  exten- 
sion of  the  doctrine  of  presumption  and  construction  of  the 
ftatutes,  and  that  was  in  Mulcahy  v.  Glazier,*"  where  it  was  first 
asserted.  There  the  court  said :  "It  is  a  well  settled  rule  that 
upon  appeal  taken  error  is  not  to  be  presumed,  but  must  be 
affirmatively  shown.  Where,  therefore,  as  here,  a  cause  is  tried 
bv  the  court,  without  a  jury,  and  the  appeal  is  taken  upon  the 
judgment-roll,  the  mere  nonappearance  of  findings  of  fact  in 
the  roll  does  not  necessarily  establish  that  error  was  committed. 
The  statute,  when  its  several  provisions  are  considered  together, 
doos  not  absolutely  or  unconditionally  reqviire  that  findings  of 
fact  shall  be  filed,  but  only  that  they  must  he  filed  unless  waived 
in  some  one  or  more  of  the  three  methods  therein  mentioned. 

fcidence  upon  the  motion.  We  can  consider,  upon  appeal  from  the 
;ud^eiit,  onlj'  the  ultimate  facts  found  hj  the  couit,  and  not  the 
probBtive  facts,  wbich  have  no  proper  place  in  the  fladings':  Pico  v. 
Cujas,  47  Cal.  178." 

:a  Baokin  v.  Newman,  107  Cal.  602,  608,  40  Pac.  1024.     See,  also, 
Itter  v.  Eomee,  68  CaL  5;  Wizaon  v.  Devine,  80  Col.  387,  22  Pac 
2ii;  Blone  V.  PaTmoster  etc.  Co.,  95  Cal.  325,  20  Am.  St.  Bep.  149, 
■   SO  Pao.  765. 

11  Campbell  t.  Coburn,  77  Cal.  38,  18  Pac.  860;  Mulcahy  r.  Glazier, 
SI  CaL  626;  BejrnoldB  v.  Brumagin,  54  Cal.  254;  Glenn  y.  Arnold, 
56  Cal.  631;  Gordon  v.  Donahoe,  79  Cal.  502,  21  Pao.  970;  Tomlinaon 
r.  Ayres,  117  Cal.  568,  570,  49  Pac.  717;  Lount  v.  Lount,  1  Ariz,  425, 
25  Pac.  798;  Garr  v.  Spaulding,  2  N.  Dak.  419,  51  N.  W.  867;  CbanJler 
T.  Kenned^r,  8  8.  Dak.  59,  65  N.  W.  439;  Haynes  v.  Boberts,  4  Utah, 
iW,  11  Pac  512.  In  actions  tried  under  the  proviaions  of  aection 
S630  of  the  Revised  Codea  of  North  Dakota,  findings  of  fact  could 
not  be  iroivad  by  eonnsel:  Nichols  t.  Stanglei,  7  N.  Dak.  107,  72  N. 
W.  1089. 
"  51  CaL  626. 
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TTnder  the  rule  of  presumption  referred  to,  we  cannot  presume 
that  no  such  waiver  occurred ;  the  necessary  intendment,  in  sup- 
port of  the  judgment,  is  the  other  way.  A  party,  therefore,  who 
comes  here  to  say  that  the  court  below  committed  an  error  in  fail- 
ing to  find  the  facts,  must,  by  bill  of  exceptions  or  some  other 
similar  and  appropriate  method,  make  it  affirmatively  appear 
by  the  record  that  no  waiver  of  findings  had  in  fact  occuned  in 
the  court  b;^low,  otherwise  the  intendment  here  must  go  to  enp- 
port,  and  not  to  overthrow,  the  judgment  rendered  there."  The 
statutes  so  construed  are  sections  632,  633,  and  634  of  the  Code 
of  Civil  Procedure.  The  first  requires  that  "upon  the  trial  of  a 
question  of  fact  by  the  court,  its  decision  must  be  given  in  writ- 
ing and  filed  with  the  clerk  within  thirty  days  after  the  cau^e 
is  submitted  for  decision.*'  Section  633  requires  that  "in  giv- 
ing the  decision  the  facta  found  and  the  conclusions  of  law  must 
be  separately  statod,"  and  "judgment  upon  the  decision  must 
be  entered  accordingly/'  Section  634  provides  that  "findings 
of  fact  may  be  waived  by  the  several  parties  to  an  issue  of  fact: 
1.  By  failing  to  appear  at  the  trial;  2.  By  consent  in  writing, 
filed  with  the  clerk;  3.  By  oral  consent  in  open  court,  entered 
in  the  minutes."  It  will  be  observed  from  the  opinion  in  the 
leading  case  that  the  doctrine  is  grounded  solely  upon  presump- 
tion. It  is  not  claimed  that  there  is  any  essential  connection 
between  the  section  prescribing  how  the  findings  may  be  waivtd 
and  the  other  provisions;  and  indeed  such  a  view  would  bo 
palpably  untenable.  Sections  632  and  633  are  mandatory  and 
are  obviously  in  pari  materia.  The  first  says  that  the  decision 
must  be  in  writing,  filed  with  the  clerk,  and  iiie  second  pre- 
scribes what  must  be  the  form  of  the  decision,  and  that  tht 
judgment  upon  that  decision  must  be  entered  accordingly.  That 
is  to  say,  no  judgment  can  be  entered  except  on  a  written  de- 
cision filed  with  the  clerk,  and  consisting  of  findings  of  fact 
and  conclusions  of  law.  And  by  another  section,**  that  deci- 
sion becomes  part  of  the  judgment-roll ;  so  that  when  a  record 
is  presented  to  the  appellate  court,  from  which  findings  are  ab- 
sent there,  are  the  presumptions  of  official  duty  on  the  part  of  the 
clerk,  and  that  the  record  speaks  truly,  to  offset  the  asserted 
presumption  that  the  parties  did  an  affirmative  act.    To  show 

23  Cal.  Code  Civ.  Proc.,  §  670. 
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f  are  required  to  present  eoraethiiig  containing 
itive,  of  no  higher  authority  then  that  piven  by 
:  the  judge — a  negative  already  established  by 
U,  importing  absolute  verity.  Then  there  is 
that  a  party  in  court;  is  there  to  insist  upou 
d  not  to  waive  them,  which  continues  until  the 
.•*  But  the  doctrine  is  so  well  established  that 
overthrow  it  would  be  a  waste  of  effort.  In 
however,  it  could  be  a«  consistently  held  that 
shows  that  the  trial  was  by  a  jury,  but  no  ver- 
the  record,  the  parties  are  presumed  to  have 
and  submitted  to  the  court's  decision  without  a 

rere  not  willing  to  leave  it  to  be  established  by 
dignity  than  the  files  or  minutes  of  the  court 
■  waived.  If  they  had  intended  that  it  might 
imption,  probably  section  634  would  have  been 
Id  seem  that  if  the  court  omits  findings  where 
them,  and  they  ate  not  waived,  it  is  prejudicial 
whose  favor  the  invalid  judgment  reads,  and 
"or  a  new  trial  on  the  ground  of  irregularity  of 
peal.  Either  party  should  also  be  permitted 
?ide  on  motion  as  inadvertently  entered,  and 
1U8  afforded  to  the  court  to  make  and  file  find- 
iling  theory  entails  the  same  mischiefs  which 
e  system  of  implied  findings  which  it  was  the 
the  change  to  one  of  eipress  findings  to  escape. 
:y  is  vital,  however,  upon  being  made  apparent, 
Mve  indicted.**  Nor  will  the  presumption  be 
of  a  showing  made  by  the  record,  otherwise 
ccptiona,  that  findings  were  not  waived.  Thus, 
ant  set  up  new  defensive  matter  in  the  answer, 
ding  was  by  way  of  mere  recital,  "the  court 
:8  as  stated  in  the  complaint,"  the  court  held 
of  a  waiver  of  findings  on  the  defenses  could 
n  the  face  of  that  record.** 

North  Brittish  etc.   Co.,  30   Cal.   823. 

r.   Bruce,  51   Cat.  417;   Estate  of   Burton,  63   CaL 

riDtersoD,  61  Cnl.  615. 

bea,  51    Cal.    &28.    To   same   effect,   Hardenberg  ▼. 
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The  cffL^ct  of  making  the  request,  and  excepting  to  defective 
findings  filed  in  response  thereto,  as  well  as  the  proper  practice 
thereupon,  was  thus  clearly  and  concisely  stated  in  Polilbiii-ib 
V.  Carj)enter  .*''  "If  the  defendant  had  not  requested  writtea 
findings,  there  would  have  been  no  obligation  on  the  court  to 
file  till  m ;  and  on  being  notified  of  the  oral  decision,  the  de- 
fendant would  have  had  no  other  resource  than  to  proceed  with 
his  motion  for  a  new  trial  upon  the  lights  then  before  him,  and 
would  have  had  no  cause  of  complaint  on  that  ground,  if  tbe 
court  had  never  filed  written  findings.  But  having  requested 
them,  he  was  entitled  to  have  them  before  being  compelled  t;) 
proceed  with  his  motion.  If  the  court  had  refused  to  file  them, 
the  defendant  would  have  had  a  certain  and  sufficient  remedy 
in  an  appeal  from  the  judgment,  without  being  put  to  the 
necessity  of  a  motion  for  a  new  trial.  But  when  the  findings 
were  filed  it  was  competent  for  the  defendant  then  to  inaugurate 
his  motion  for  a  new  trial  within  the  statutory  time.*' 


§  691.    Findingfs  must  respond  to  and  dispose  of  the  issues. 

The  findings  must  respond  to  and  cover  all  material  issuer 
raised  by  the  pleadings.  And  no  findings  which  are  necessiirT 
to  support  the  judgment,  and  which  do  not  appear,  are  implied. 
Very  similar  principles  govern  here  as  in  the  case  of  speciil 
verdicts.^* 

The  above  is  the  broadest  and  most  important  rule  on  this 
subject.*®    The  decisions  were  the  same  under  the  Practice  Act 

Hardenberg,  54  Cal.  592,  reversing  judgment  for  faihire  to  find  on 
material  issues  raised  by  answer:  Gull  River  etc.  Co.  v.  School  Di-t. 
1  N.  Dak.  509,  48  N.  W.  427. 

27  42  Cal.  475,  486. 

28  See  ante,  §§  581,  585. 

29  Campbell  v.  Buckman,  49  Cal.  362,  367;  Northern  Pac,  R.  B. 
Co.  V.  Reynolds,  50  Cal.  90,  93;  Kennedy  v.  Berry,  52  Cal.  87;  Watsoa 
V.  Cornell,  52  Cal.  91;  Swift  v.  Canavan,  52  Cal.  417;  Delia  v.  Bohall, 
53  Cal.  709;  Paulson  v.  Nunan,  54  Cal.  375;  Earnat  v.  Cummings,  55 
(Jal.  179,  183;  Freeman  v.  Campbell,  55  Cal.  197;  Knight  v.  Koche, 
56  Cal.  15,  25;  Ever  son  v.  May  hew,  57  Cal.  144;  Eobinson  v.  Pitts- 
burg B.  R.  Co.,  57  Cal.  417;  Lang  v.  Specht,  62  Cal.  145;  Gould  v. 
Stafford,  77  Cal.  66,  18  Pac.  879;  Joslyn  v.  Smith,  2  N.  Dak.  53,  4d 
N.  W.  382;  Roblin  v.  Palmer,  9  S.  Dak.  36,  67  N.  W.  949;  Taylor  t. 
Vandenberg,  15  S.  Dak.  480,  90  N.  W.  142;  Wright  v.  Bamp,  41  Or. 
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prior  to  the  era  of  implied  findings,**  And  this  rule  holdi 
good  whether  any  evidence  waa  introduced  upon  the  issue  or  not. 
Thus  where  a  material  iaeue  was  whether  the  plaintiff  or  the 
defendant  received  a  majority  of  the  votes  cast  at  an  election, 
ami  there  was  no  finding  thereon  the  court  said  i  "The  court  be- 
low wholly  omitted  to  find  upon  this  issue,  and  if  the  fact  be 
that  no  evidence  on  this  point  was  introduced,  either  by  thff 
plaintiff  or  defendant,  this  does  not  excuse  the  want  of  a  finding. 
It  is  the  duty  of  the  trial  court  to  find  upon  all  the  material 
issues  made  by  the  pleadings,  whether  evidence  be  introduced 
or  not,  and  if  there  be  no  finding  on  s  material  issue,  the  judg- 
ment cannot  be  support^ed."**     Nor  is  a  statement  that  no  evi- 

ZS5,  S3  Pae.  731,  holding  findings  necessary  in  all  actioui  at  law 
tried  by  the  eoort;  Wilson  v.  Wilson  (Idaho),  67  Pac  708.  In  the  flrrt 
WW  cited  above,  the  court,  after  pointing  ont  a  material  question  of 
(act  npon  which  there  had  been  no  finding  sud:  "No  express  find- 
ing is  made  bj*  the  cenrt  below  upon  this  qnestion  of  fact,  and  the 
trial  having  oeenrred  since  the  taking  effect  of  the  code,  no  finding 
can  be  implied  in  support  of  the  judgment.  The  statement  inserted 
among  the  findings  of  fact,  to  the  ^eet  that  no  evidence  upon  this 
point  was  given  by  either  party,  cannot,  under  the  code,  be  accepted 
u  a  virtual  finding  in  the  negative.  Besides,  the  very  facts  set  forth 
in  the  other  findings  tend  in  some  degree  at  least,  to  support  a  con- 
trary eonclusion.  The  evidence  upon  this  point,  snch  aa  it  was, 
shoDld  have  been  weighed  by  the  conrt  below,  and  the  queetion  of 
fact  determined."  In  Gould  v.  Stafford,  supra,  the  court  said:  "The 
jedgment  will  have  to  be  reversed  because  the  flndingB  are  insuf- 
ficient. They  are  not  pointed  and  specific  on  the  issues  presented; 
some  of  them  are  contradictory  of  each  other,  and  some  of  them  are 
in  confiiet  with  the  admissions  of  the  pleadings."  In  Wright  v. 
Bamp,  supra,  the  court  said:  "The  first  question  is,  per&ape,  con- 
eluded  by  the  findings,  since  the  court  found  that  it  was  not  possible 
to  deliver  and  eet  np  the  monument  prior  to  the  time  the  same  was 
received  at  Salem.     Bnt  tbere  is  no  finding  as  to  whether  the  mona- 

ment  was  of  the  kind  and  quality  called  for  by  the  contract 

There  is  no  finding  that  the  monument  was  of  the  kind  called  for  by 
the  contract,  or  that  it  was  such  a  one  as  the  defendant  was  bound 
to  receive  and  accept,  and,  until  that  queEtion  is  determined  in  favor 
of  the  plaiutift,  he  is  not  entitled  to  recover  as  for  a  breach  of  the 
wtntraet" 

14  See  EuBsell  v.  Amador,  2  Cal.  303;  Bemple  v,  Burkt^,  2  Cal. 
321;  EstaU  v.  Chenery,  3  CaL  488;  Davis  v.  Caldwall,  12  Cal.  125; 
McKeon  v.  McDermott,  S2  Cal.  667,  83  Am.  Dec.  86. 

11  Speegle  v.  Leew,  61  CaL  415. 
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dence  was  introductKi  upon  an  issue  equivalent  to  a  finding  up- 
on it.'^*  If  there  be  no  evidence  on  an  issue,  then,  since  the 
burden  of  proof  is  upon  the  party  holding  the  afifirmation  on 
such  issue,  there  should  be  a  finding  against  him.**  And  it  is 
immaterial  whether  the  issue  arise  upon  allegations  in  the  com- 
plaint, and  denial  in  the  answer,  or  upon  an  affirmative  defense, 
^leaded  in  the  answer,  and  treated  as  denied  by  the  plaintiff.** 
Thus  in  Billings  v.  Everett**  the  court  said :  "The  answer  sots 

32  Campbell  v.  Buckman,  49  Cal.  362,  367;  Golson  v.  Dunlap,  73 
Cal.  161,  14  Pac.  576 j  Vanderslice  v.  Matthews,  79  Cal.  278,  21  Pae, 
748. 

83  Golson  V.  Dunlap,  73  Cal.  161,  14  Pac.  576;  Vanderslice  v.  Mat- 
thews, 79  Cal.  278,  21  Pac.  748.  In  the  first  case  the  court  said: 
"One  of  the  important  elements  of  this  inquiry  is  as  to  the  adequacy 
of  the  consideration.  Was  there  adequacy  of  consideration!  This 
question  is  presented  in  the  record  in  distinct  outlines.  The  complaint 
alleges  that  the  odds  and  ends  of  land  aggregated  in  value  the  SQin 
of  forty-seven  thousand  and  eight  dollars,  of  which  the  share  of 
the  devisees  was  thirty-nine  thousand,  two  hundred  and  seventy-three 
dollars.  The  court  made  no  finding  upon  this  issue,  but  simply 
stated  that  there  was  no  evidence  'from  which  the  court  is  able 
to  find  the  actual  value  of  the  residue  of  the  estate  at  the  time  of 
the  conveyance.*  This  cannot  operate  as  a  finding:  Speegle  v.  Leese, 
51  Cal.  415;  Campbell  v.  Buckman,  49  Cal.  367.  If  no  evidence  was 
introduced,  the  court  should  have  found  the  fact  against  the  parties 
upon  whom  was  the  burden  of  proof,  or  in  other  words,  in  accord- 
ance with  the  presumption,  which  in  this  instance  was  against 
the  defendants."  In  the  second  case  the  court  "said:  **The  court 
found  against  the  allegation  set  up  as  new  matter  in  the  answer — L  e^ 
that  the  articles  left  with  Mr.  Taylor  during  his  lifetime  were  lost 
or  stolen  without  fault  or  negligence,  etc.  That  was  proper;  there 
was  no  testimony  proving  the  allegation,  and  the  court  was  right  in 
finding  against  the  defendant  upon  the  issue  thus  made." 

34  Swift  V.  Canavan,  52  Cal.  417.  In  this  cas«  the  court  said: 
**The  affirmative  matter  set  up  in  the  answer  of  the  defendant,  it 
true,  constituted  a  valid  defense  to  the  action,  and  it  was  the  duty 
of  the  court  below  to  find  upon  the  issues  thus  presented.  Among  these 
issues  was  the  question  whether,  at  the  time  of  the  alleged  grievances, 
before  and  after  that  time,  the  city  and  county  of  San  Francisco  was 
the  owner,  and  seised  and  possessed  of  the  locus  in  quo,  and  whether 
the  plaintiff  and  his  family  occupied  the  premises  by  the  permission 
of  and  as  the  servants  and  employees  of  said  city  and  county,  and  not 
otherwise.  On  these  material  issues  the  findings  are  atlent,  and  until 
they  are  disposed  of,  no  judgment  could  be  properly   pronounced." 

36  52  Cal.  661,  663.     To  same  effect,  Byrnes  v.  Claffey,  54  Cal.  155. 
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e  an  oral  agreement  made  by  the  defendant  with 
J  Waterworks  at  the  time  when  the  note  in  suit 

0  the  eflfect  that  the  note  should  not  be  paid  un- 
was  constructed  and  completed  across  the  lands 
jit  80  that  one  thousand  acres  of  his  land  could 
lerefrom,  before  the  maturity  of  the  note,  and 
company  has  failed  to  complete  the  canal  in  nc 
this  agreement    If  this  averment  be  trae,  the 

)f  the  note  has  failed  in  whole  or  in  part,  and 

1  took  the  note  after  maturity,  the  defense  is 
Tainst  the  note  in  his  hands.  The  court  below 
on  this  material  issue  raised  by  the  answer,  and 
ould  be  properly  rendered  until  there  was  a  find- 
int." 

he  answer  specifically  denies  a  material  allegation 
nt,  there  muet  be  a  finding  upon  that  issue,  else 
ill  not  support  the  judgment,  as  where  the  de- 
ically  denied  some  of  the  allegations  of  a  com- 
ntract,  and,  among  others,  that  in  regard  to  the 
and  the  court  failed  to  find  upon  that  issue."" 
i  defendants,  in  an  action  upon  a  bond,  attached 
;ontract,  in  their  answer  denied  that  the  plaintiff 
ided  the  actions  brought  to  foreclose  the  liens  of 
ind  also  denied  that  they  had  any  notice  of  the 
ertain  actions,  the  court  said :  "These  denials  of 
the  complaint  constitute  issues  upon  which  the 
d  not  find.  The  issues  were  material,  ami  should 
led  upon."  •''  And  where  the  court,  after  making 
mi  of  the  plaintiff  as  to  all  the  allegations  of  his 
poeed  of  all  the  affirmative  allegations  in  the  an- 
tbat  they  "are  untrue  except  only  in  so  far  as  the 
ith  the  foregoing  facts,"  the  supreme  court  said : 
low  should  have  assumed  the  labor  of  comparing 
:  of  the  answer  with  the  facts  by  it  found;  as  it  is, 
cnmed  which  of  the  allegations  of  the  answer  were 
of  the  court  below  true,  which  untrue.  We  cannot 

V.  Berrj,  62  Cal.  ST.    To    same    effect,    Le  Clert  r. 

1.  253. 

CnmmiDgs,  55  Cal.  179,  183. 
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assume  the  function  of  determining  for  the  first  time  the  truth 
or  falsity  of  any  of  them,  either  by  reference  to  the  testimont 
or  to  the  facts  actually  founi'^^ 

The  issues  upon  which  findings  are  required  are  only  such 
as  ari^e  upon  the  pleadings.  It  was  held  in  one  case  that  find- 
ings were  necessary  where  issues  of  fact  were  iuTolved  in  i 
motion.*®  But  the  decision  has  been  entirely  ignored  in  prac- 
tice and  cannot  be  considered  as  of  any  authoritative  value  of 
importance. 

It  is  but  another  expression  of  the  general  rule  to  say  that, 
in  order  to  support  a  judgment,  the  findings  must  be  upon  the 
cause  of  action  made  by  the  complaint,  and  not  upon  fact? 
which,  though  they  might  have  entitled  the  party  to  some  relief 
if  properly  pleaded,  yet  constitute  a  ground  for  recovery  differ* 
ent  from  that  alleged.  Thus  where  the  issue  was  whether  the 
money  with  which  land  was  purchased  was,  in  part,  a  trust 
fund  and  the  court  found  that  the  plaintiff  and  another  'Vere 
partners  in  the  purchase^''  and  "were  equally  interested  there- 
in as  owners"  of  the  land,  the  court,  reversing  and  remanding 
the  cause  said :  "The  point  in  issue  was  not  whether  they  were 
'partners  in  the  purchase/  nor  whether  they  were  equally  in- 
terested in  the  land  as  owners,  but  whether  the  plaintiff's  monej 
had  paid  for  one-half  of  it.  If  they  were  merely  partners  in 
the  purchase,  and  in  that  or  some  other  method  had  become 
equally  interested  in  the  land  as  owners,  the  legal  title  being 
in  Chateauneuf,  and  it  not  appearing  that  the  plaintiff  had 
advanced  any  part  of  the  purchase  money,  very  different  ques- 
tions might  arise  from  those  presented  by  tlie  complaint.  In 
other  words,  the  cause  of  action,  if  any,  established  by  the 
findings,  is  wholly  different  from  that  averred  in  the  complaint, 
and  is  foreign  to  any  issue  raised  by  the  pleadings.  The  rule 
is  well  settled  that  a  plaintiff  must  recover,  if  at  all,  upon  the 
cause  of  action  set  out  in  his  complaint,  and  not  upon  some 
other  which  may  be  developed  by  the  proofs.'*  *^ 

In  several  cases  following  the  adoption  of  the  Code  of  Civil 
Procedure,  the  supreme  court  adopted  the  practice,  in  cases 

38  Harlan  v.  Ely,  55  Cal.  340,  344. 
89  Semple  v.  Burkev,  2  Cal.  321. 
40  Mondran  v.  Goux,  51  Cal.  151. 
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where  there  was  n  failure  to  find  upon  a  material  issue,  of 
directing  the  lower  court  court  to  find  upon  the  omitted  isBoe 
instead  of  ordering  a  new  trial.'**  But  the  directions  of  the 
court  are  not  always  nniform.  In  Freeman  v.  Campbell,'**  the 
jucJgment  was  reversed  and  the  cause  remanded  for  such  applii 
cation  for  amendment  of  the  proceedings  as  the  parties  mi^t 
be  advised  was  for  their  interest. 

It  will  be  observed  that  neither  section  632  nor  633  makes 
any  discrimination  between  the  cases  of  failure  to  appear  at  the 
trial,  and  of  failure  to  answer.  The  former  is  specified  as  a 
waiver  by  section  634;  and,  where  the  party  fails  to  enter  an 
appearance  by  answer  or  otherwise,  he  waives,  not  only  findings, 
but  a  trial,**  and  admits  the  allegations  of  the  complaint.  In 
other  words,  there  are  no  issues  of  fact  to  be  found. 

Upon  the  same  principle,  where  a  fact  is  admitted  by  tho 
pleadings  a  finding  in  accordance  with  the  admission  is  un- 
necessary.** And  not  only  so,  but  a  finding  contrary  thereto 
will  he  disregarded.*"  The  same  is  true  when  the  judgment 
rests  upon  an  issue  of  law  alone,  as  where  it  is  rendertd  on  a 
motion  for  nonsuit,**  or  for  judgment  on  the  pleadings.*'' 

§  592.    Qnection  may  be  presented  ai  well  on  appeal  from  order 
(m  motion  for  new  trial  ai  on  appeal  from  the  judgment. 
As  has  been  previously  shown,  a  failure  to  find  upon  a  ma- 
terial issue  is  ground  for  a  new  trial.**    And  in  many  of  the 
preceding  illustrations  the  defect  of  a  failure  to  find  was  pre- 

«1  See  ■WatBon  v.  CoTnell,  53  Cal.  91;  Le  Clert  v.  OoUahan,  32  CaL 
252;  Swift  v.  Canavan,  62  Cal.  41T;  Billing  v.  Everett,  52  Cal.  661; 
Phipps  y.  Harlan,  63  Cal.  87. 

«  55  C«l.  197. 

<a  HatehinKS  v.  CasUe,  48  Cal.  1CS6;  Bhroeder  v.  Jahas,  27  Cal. 
281;  C«ll  V.  AMociation,  3  6.  Dak.  372,  52  N.  W.  1086. 

*i  Swift  V.  Mngridge,  8  Cal.  445;  Anderson  t,  Alseth,  8  S.  Dak. 
240,  «a  N.  W.  320;  Parker  v.  Bank,  3  S.  Dak.  87,  54  N.  W.  313. 

<8  Burnett  v.  Stearns,  33  Cal.  473;  Tracy  v.  Craig,  55  Cal.  93; 
Bradbnrr  v.  Croniae,  46  Cal.  289, 

•»  GileoD  Q.  M.  Co.  v.  Oilson,  fl  Cal.  600;  Reynolda  v.  Brumagin, 
54  CbI.  254. 

♦r  Taylor  v.  Palmer,  31  Cal.  242. 

«  See  ante,  |  253. 
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Bt'ntecl  upon  appeal  from  the  judgment.  So  it  is  seen  that  tlie 
form  of  presentation  for  review  is  immaterial.  In  Elliott  t. 
Peak,^®  the  point  was  presented  on  appeal  from  an  order 
granting  a  new  trial  to  the  defendant,  who  had  moved  therefor 
on  the  ground  of  the  failure  of  the  court  to  find  upon  an  issue 
as  to  the  date  when  a  claim  was  presented,  that  being  material 
in  determining  whether  or  not  it  was  barred  by  the  statute  of 
limitations.     The  order  was  aflarmed. 


^ 
I 


§  593.    The  findings  should  be  sufficiently  definite  and  cer- 
tain as  not  to  require  an  investigation  on  review  to  deter- 
mine what  issues  are  decided. 
The  above  is  the  nearest  rule  generally  applicable,  with  ref- 
erence to  certainty  and  definiteness,  of  which  the  nature  of  the 
case  admits.     In  Johnson  v.  Squires'^^*  the  only  finding  in  the 
record  which  could  be  in  any  way  construed  to  dispos^  of  an 
affirmative  defense  was  one  in  the  words,  "That  all  the  issues 
of  fact  raised  by  the  pleadings  in  this  case  are  hereby  found 
and  decided  in  favor  of  the  plaintiffs,  and  against  said  defend- 
ant."  The  court,  in  reversing  the  judgment,  said  :  "The  findings 
of  fa^t  do  not,  in  terms,  dispose  of  the  issues  tendered  by  this 
affirmative  defense,  and  they  remain  undisposed  of  unless  bv 
the  fifth  finding.     This  finding  is  as  follows:    'That  all  the 
issues  of  fact  raised  by  the  pleadings  in  this  case  are  hereby 
found  and  decided  in  favor  of  the  plaintiffs,  and  against  said 
defendants.'     We  do  not  think  this  finding  sufficient.    To  saj 
that  all  the  issues  of  fact  raised  by  the  pleadings  are  found  and 
decided  in  favor  of  either  party,  suggests  an  inquiry  as  to  what 
issues  are  raised  by  the  pleadings— a  question  often  found  to 
be  one  of  no  little  difficulty  to  determine,  and  concerning  which, 
in  this  case,  the  views  of  the  court  below  may  be  widely  diffe^ 
ent  from  our  otvti.     We  think  the  finding  under  consideration 
as  indefinite  in  its  character  as  the  finding  that  'all  the  material 
allegations  of  th'e  complaint'  are  resolved  in  favor  of  a  named 
one  or  other  of  the  parties,  and  which  we  have  held  insufficient 
as  a  finding  of  facf 

4»  53  Cal.  84. 
50  53  Cal.  37. 


1261    FINDINGS  OF  FACT  AND  CONCLUSIONS  OP  LAW.    g  093 

While  all  the  material  issues  must  be  disposed  of  in  the  find- 
iDgs,  it  is  not  aecessar;  that  any  particular  order  should  be 
olsened,  or  that  the  langoage  of  the  pleadings  should  be  fol- 
low ed.  The  finding  need  not  be  directly  and  pointedly  made  that 
each  of  the  several  allegations  of  the  complaint  or  answer  is,  or  is 
not,  true.  If  the  court  finds  eucb  facta  as  will  be  sufficient  witK 
the  facts  admitted  by  the  parties  to  be  true  to  necessarily  deter- 
mine every  material  issue  in  the  cause,  the  requirement  of  the  law 
in  that  respect  will  be  satisfied."*  In  Harlan  v.  Ely,"«  the 
court  said:  "A  finding  that  all  the  'material'  averments  of  a 
pleading  are  true  or  untrue  is  insufficient."  But  the  defect  in 
the  findings  in  that  case  and  which  caused  a  reversal  was  more 
eerious  than  that  indicated  by  this  ezpressioa  of  the  court,  and 
it  may  be  treated  as  dicta,  the  cases  cited  by  the  court  not  being 
in  point.  At  any  rate,  both  sabsequent  and  previous  decisions, 
appear  to  have  fully  established  the  sufficiency  of  finding  in 
the  general  form  above  given,  where  no  affirmative  defenses  are 
alleged  in  the  answer.  In  the  latter  case  it  has  become  well 
settled  that  a  finding  that  all  the  allegations  in  the  complaint 
are  true  and  all  those  in  the  answer  untrue  is  sufficient,"*  In 
Davis  V.  Drew,**  the  trial  court,  after  making  certain  findings 
against  the  plaintiff,  proceeded  thus:  "4.  And  all  and  singular 
the  allegations,  contained  in  paragraphs  1,  2,  3,  and  4  of  de- 
fendant's answer  are  true;  6.  And  all  and  singular  the  allega- 

Gi  Schroeder  v.  Jahus,  2T  Cat  274,  282.  For  a  technically  correct 
rule,  ant  Hilin  v.  Peek,  30  Cal.  286. 

»  55  Cal.  340,  344,  citing  Ladd  v.  Dorkin,  SI  CaL  277,  and  John- 
»on  T.  Squirea,  C3  Cal.  37. 

«9  See  McEwen  v.  JobnsoD,  7  Cal.  25S,  261,  where  the  flndiag  waa 
■implf  that  the  facte  stated  in  the  pleadings,  complaint  and  answer, 
*etB  respectively  true  and  natrue,  was  held  eufBcient;  Pralus  v, 
Pitiflo  O.  &  a.  Min.  Co.,  35  Cal.  34,  35;  Williams  v.  Hill,  54  Cal,  393; 
Carey  v.  Btowx,  68  Cal.  184.  In  Williams  v.  Hill,  supra,  the  court 
■aid:  "The  objection  that  the  findings  do  not  support  the  judgment, 
la  that  the  coart  did  not  find  as  to  the  alleged  mistake,  is  fully  an- 
twetti  ij  the  finding  of  the  court  'that  all  the  facts  set  forth  in  the 
complaint  are  true';  and  by  the  fourth  finding.  The  facts  set  forth 
i>  tha  complaint  (transcript,  folios  9  to  11),  are  entirely  inconsistent 
nth  the  mistake  alleged  in  the  anawer.  If  the  allegations  of  the  - 
'vnplaiDt  are  tme,  there  could  be  so  such  mistake." 

W  58  CaL  132,  156. 
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tions  contained  in  paragraph  5  of  the  defendant's  answer  are 
true.'*  The  supreme  court  seemed  not  entirely  satisfied  with  the 
form  of  the  findings  but  considered  that  it  was  bound  by  pn- 
cedent  to  hold  the  findings  sufficient,  saying:  "This  mode  of 
finding  facts,  by  reference  to  the  answer,  or  portions  of  it,  is  M 
to  be  commended.  It  imposes  great  labor  in  this  court,  bcth 
on  counsel  and  court.  But  our  predecessors  have  accepted  sTich 
findings  as  proper  and  sufficient,  and  therefore  we  do  not  fal 
disposed  to  adopt  a  different  course." 

The  question  of  whether  a  finding  is  sufficiently  specific  or 
too  general,  may  sometimes  be  answered  by  reference  to  the 
character  of  the  issue.  If  an  issue  be  tendered  in  general  terms 
and  met  by  a  denial  in  the  same  form,  a  finding  in  the  same 
general  form  will  be  sufficient ;  but  where  the  pleadings  are  ?o 
framed  that  the  controversy  turns  upon  a  particular  fact,  the 
finding  should  conform  to  the  issue  thus  presented,  and  be  spo- 
cifio.*^^  Accorclinely,  where  only  general  facts  were  averred  in 
the  complaint  and  answer,  and  the  controversy  related  to  the 
settlement  of  a  long-standing  account  consisting  of  numerous 
items,  it  was  held  that  a  general  finding  of  a  balance  in  favor 
of  the  plaintifiE  was  sufficient.*®  But  a  finding  which  in  ad- 
dition to  a  mere  reference  to  the  pleadings  requires  a  further 
investigation  or  comparison  between  pleadings,  or  parts  thereof, 
to  determine  its  meaning  is  not  sufficiently  certain  and  definite. 
Thus,  where  the  court  found  **that  all  the  allegations  of  the 
complaint  are  true,  and  all  the  allegations  and  denials  of  the 
answer  contradicting  the  complaint  in  any  respect  are  untme,' 
the  court  held  it  insufficient  and  reversed  the  judgment,  for 
that  reason.^''  And  a  general  finding  by  reference  to  a  plea-l- 
ing  which  contains  an  acljective  prefix  to  the  phrase  ^^facts  stated 
in  the  complaint,"  having  the  effect  to  qualify  it,  and  render  :i 
uncertain  as  to  what  the  court  intended  to  find,  is  insufficient. 
Tlius  where  the  finding  was  that  all  the  ^^material"  facts  stated 
in  the  complaint  were  true,  the  court  in  reversing  and  remand- 
ing the  case  for  a  new  trial  said :  *rBut  we  have  no  means  of 

56  See  Breeze  v.  Doyle,   19  Cal.   104;   Hidden  v.  Jordon,  28  Cal. 
301;  Jones  v.  Block,  30  Cal.  228. 

50  Pratalongo  v.  Larco,  47  Cal.  378,  382. 

07  Bank  of  Woodland  v.  Treadwell,  55  Cal.  379. 
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determining  what  facta  the  court  deemed  "material,"  and  hava 
no  information  from  the  findinge  on  tbia  point.  So  looee  a 
method  of  finding  the  facts  cannot  be  tolerated,  and  would 
lead  to  the  moat  aerioua  perplexities."  ** 

It  would  also  appear  from  the  decision  in  Hardenberg  v. 
Ifardenberg,"  that  if  the  term  "allegation*  is  qualified  bj  the 
word  "material,"  the  general  form  of  finding  will  be  insufficient. 
The  question  was  not  entirely  free  from  complication,  however. 
The  decision  was  from  the  bench — no  opinion  being  filed.  But 
in  Caesidj  t.  Casaidj,*^  it  was  expressly  held  that  a  finding 
"all  the  material  allegations  of  facts  set  forth  in  plaintiff's 
complaint  are  gastained  and  proven  by  the  evidence"  would  not 
uphold  a  judgment,  the  court  saying:  "We  have  no  means  of 
determining  what  the  court  below  may  deem  'material'  facts 
or  avermentB.**  This  case  was  followed  by  Warren  v.  Eobin- 
Bon,"*  where  the  finding  was,  "that  all  the  material  allegations 
in  the  plaintiff's  complaint  are  fully  sustained  and  proved"  was 
held  insufficient  upon  authority  of  the  above  noticed  decisions. 

Since  a  statement  that  an  allegation  is  "fnlly  sustained  and 
proved"  is  the  exact  equivalent  of  one  that  it  is  true,  there 
appeaia  DO  doubt  that  the  injecticm  of  the  word  "material"  will 
render  a  finding  which  derives  its  whole  force  from  its  reference 
to  a  pleading  too  indefinite  to  support  a  judgment. 

So  it  may  be  considered  as  settled  that  the  general  definite 
i^nd  unqualified  finding  by  reference  to  pleadings,  in  the  form 
previously  indicated,  is  sufficient,  bat  that  the  liberal  doctrine 
of  appellate  courts  with  reference  thereto  will  not  be  extended. 
.4nd.  notwithstandinp;  its  sufficiency,  it  is  so  much  more  con- 
vfnient  for  the  appellate  court,  and  so  much  less  likely  to  lead 
to  a  misconstraction  as  to  what  is,  in  fact,  alleged  and  found, 
and  to  insure  a  careful  consideration  on  appeal,  that  self-in- 
terofit  alone  would  recommend  a  clear,  orderly  and  concise 
^tement  of  the  ultimate  facts  in  the  findings;  or,  if  uncer- 

M  Ladd  V.  Tolljr,  SI  Cal.  2TS.  To  fcame  efl«ct,  Breeze  t.  Dojle, 
IB  CU.  101,  106;  Harlan  v.  Ety,  SB  Cal.  340,  344. 

M  54   Cal.  SOU. 

«»  63  Cal.  332,  eitin;  Ladd  v.  TaMf,  SI  Cal.  270. 

«>  71  Cal.  3S0,  12  Pac.  205.  See,  alio,  Abrahamsoii  v.  Lamberson, 
SSMiim.  4W,  71  N.  W.  676. 
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tain  as  to  what  are  respectively  the  ultimate  facts,  and  the 
probative  facts,  which  place  the  right  claimed  beyond  all  pijs- 
sible  controversy,  then  of  both  the  probative  and  ultimate  facti 

It  is  not  necessary  to  insert  in  the  findings  any  written  in- 
struments upon  which  the  right  is  based,  if  they  are  contain^Hj 
in  any  pleading.  The  pleading  may,  in  such  case,  be  refend 
to  for  their  identification.  A  valuable  suggestion  on  this  sub- 
ject is  contained  in  an  opinion  by  Chief  Justice  Field  in 
Breeze  v.  Doyle,^  as  follows :  "There  is  no  doubt  that  refer- 
ence may  be  had  to  the  pleadings  in  the  findings.  As,  for  in- 
stance, it  would  be  sufficient  to  find  that  the  promissory  note, 
mortgage,  or  other  instrument  set  forth  in  the  complaint,  vas 
executed  by  the  parties,  and  at  the  time  as  therein  alleged ;  and 
so  with  other  matters  alleged  which  are  established  by  the  evi- 
dence. But  in  all  such  cases,  the  reference  should  be  distinct 
and  pointed,  so  as  to  leave  no  doubt  as  to  what  particular  facts 
are  intended." 


§  594.    Finding  upon  immaterial  issue  not  required. 

And  a  finding  upon  an  issue  which  disposes  of  the  merita 
of  the  case  may  render  a  finding  upon  other  issues  unnecessarj, 
though  they  be  otherwise  material;  for  instance,  where  tke 
court  makes  an  affirmative  finding  on  plaintiff's  case  which  is 
wholly  inconsistent  with  the  truth  of  defendant's  case.^ 

The  code  pro\ision  is  not  construed  to  require  findings  npon 
all  matters  which  parties  may  see  fit  to  allege  and  controvert 
in  their  pleadings,  but  only  upon  material  issues.  Therefore, 
a  finding  upon  an  immaterial  issue  will  be  disregarded.®"* 

In  line  with  the  rule  stated  in  the  preceding  section,  it  i^ 
held  that,  where,  upon  the  findings  actually  made,  the  judg- 
ment must  be  the  same,  no  matter  how  other  issues  not  passed 

62  19  Cal.  102,  106. 

63  Snelgrove  v.  Earl,  17  Utah,  321  53  Pac.  1017. 

64  Fountaine  v.  Southern  Pa«.  R.  R.  Co.,  54  Cal.  645,  654;  Krison 
V.  Brison,  90  Cal.  329,  27  Pac.  186;  McCourtney  v.  Fortune,  57  CaL 
619;  Belcher  Consol  G.  M.  Co.  v.  Deferrari,  62  Cal.  160;  Marnard  t. 
Locomotive  etc.  Assn.,  16  Utah,  145,  67  Am.  St.  Rep.  602,  51  Pac. 
259;  Martin  v.  Bank,  7  S.  Dak.  263,  64  N.  W.  127;  Jackson  v.  Ellen- 
dale,  4  N.  Dak.  478,  61  K.  W.  1030;  Snyder  v.  Emerson,  19  Utah.  319, 
57  Pac.  300. 
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e  been  found,  the  jufigment  will  be  Boetained, 
Q  to  lind  upon  such  other  iasuee  treated  as  im- 
proTiaion  requiring  findings,  under  the  eonstruo 
'  the  cases  cited  in  the  preceding  section,  only 
ig  upon  issaes  which  might  be  so  found  aa  to 
ment,  or  require  a  different  judgment.  But, 
upon  such  iasuee  could  not,  in  view  of  the  find- 
tiiis  effect,  a  fulure  to  make  a  finding  tlier^ 
dlcial.  Accordingly,  if  a  complaint  sets  forth 
)imds  for  relief,  either  of  which  is  sufRcient  to 
nent  in  favor  of  the  plaintiff,  a  finding  upon 
B  thus  made  is  sufficient,  and  a  failure  to  find 
loes  not  constitute  a  mistrial,  or  render  the  de- 
law."  «• 

iaoa,  90  Cal.  323,  329,  27  Pae.  188.  The  court  in 
lahM  between  such  a  failure  to  find  upon  an  iaaue 
hich  does  not  constitute  a  decision  "against  law," 
tn  upon  tfae  trial  of  a  cause  the  court  renders  ItB 
making  findings  upon  all  the  material  issues  pre- 
dings,  it  ie  held  that  such  decision  can  be  reviewed 
a  new  trial:  Knight  t,  Bnche,  56  Cal.  16.  In  mich  a 
D  a  mistrial,  and  the  decision,  having  been  rendered 
aa  been  fnllj'  tried,  is  considsrsd  to  have  been  a 
law.'    It  will  ba  observed,  however,  that  this  rale 

in  a  ease  where  the  issues  upon  which  there  is  no 
<rial'}  that  is,  where  a  finding  upon  such  issues 
iffect  to  countervail  or  destroy  the  eSect  of  the 
!  a  finding  upon  such  iiaue  would  not  have  this 

cannot  be  regarded  as  material,  and  the  failure 
thereon  would  not  be  prejudicial:  McCourtnej  v. 
19.  If  the  findings  which  are  made  are  of  such  a 
ispose  of  issues  which  are  sufficient  to  uphold  the 
t  a  mistrial  or  against  law  to  fail  or  omit  to  make 
0-  issues  which,  if  made,  would  not  invalidate  the 

isme  presented  hj  the  answer  is  such  that  a  find- 
er of  the  defendant  would  not  defeat  the  plaiutifF's 
lailure  to  make  such  finding  is  immaterial;  Pountaine 
,  54  Cal.  654.  If  the  complaint,  as  in  the  present 
h  two  or  more  gronnds  for  relief,  either  of  which 
>poTt  a  judgment  in  favor  of  the  plaiutifi^  a  find- 
rneh  iasaes  is  suflieient,  and  a  failure  to  find  upon 
ot  constitute  a   mistrial,   or  render    the   decision 

I,  VoL  n— 80 
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§  695.  TJltimatc,  rather  than  probative  facts  should  be  founi 
While  the  above  is  the  correct  general  rule,  and  findin^v  uf 
probative  facts  are  not  necessarily  conclusive,®^  yet,  findlLgs  d 
probative  facts  are  suflBcient,  where  the  ultimate  fact  is  neeef- 
sarily  deducible  therefrom.  Tlijs  qualificatioji  of  the  general 
rule  was  allowed  and  explained  in  Coveny  v.  Hale,^^  wkre 
the  court  said :  "The  court  found  a  series  of  facts  from  which 
the  conclusion  seems  to  have  been  drawn  that  the  money  wa» 
separate  property,  and  from  which  such  is  the  necessary  con- 
clusion, as  a  matter  of  law.  The  finding  is,  therefore,  suk^ 
cient.     The  case  would  be  different  if  there  was  merelv  a  re- 

r 

cital  of  evidence  which  would  not  conclusively  establish  that 
it  was  either  common  or  separate  property.  The  court,  having 
detailed  facts  in  its  decision — from  which  the  conclusion  that 
the  money  was  separate  property  was  necessarily  drawn— the 
particular  facts  found  and  claimed  not  to  be  supported  hy  the 
evidence  should  have  been  specified  in  the  bill  of  excep- 
tions  Of  course,  it  is  only  when  the  conclusion  folloTS 

as  a  matter  of  law  (in  other  words,  when  the  ultimate  or  issu- 
able fact  becomes  a  conclusion  drawn  from  the  lesser  facti), 
that  such  a  finding  will  be  held  sufficient." 

§  596.  Findings  must  be  within  the  issues  when  compared 
with  the  pleadings. 
If  a  finding,  though  it  might  appear  upon  examination  of 
the  evidence  to  be  within  the  issues,  yet,  without  such  exam- 
ination is  without  the  issues,  it  cannot  be  treated  as  a  finding 
upon  any  issue  in  the  case,  since,  in  determining  the  point,  the 
supreme  court  cannot  examine  the  evidence.®* 


§  597.    Findings  should  not  be  of  legal  conclusions,  or  of  con- 
clusions of  mixed  law  and  fact. 
It  is  well  settled   that  mere  conclusions  of    law  cannot  be 
made  to  perform  the  office  of  findings. 

66  Seo   O'Connor   v.    Fraaher,    53    Cal.    435.     See,    also,   Snodgrass 
V.  Parks,  79  Cal.  65,  21  Pae.  429. 

67  49    Cal.    552,   5'56.     For   a   case   in   which    the   probative  fwt* 
found  were  held  insuflScient,  see  Downing  v.  Graves,  55  CaL  544. 

68  Lang  V.  Specht,  62  Cal.   145. 
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It  is  often  difficult  to  distingiiiBli  between  a  statement  of  an 
ultimate  fact  and  one  of  a  legal  conclusion;  and  it  is  still 
more  diffi  u't  to  distinguish  between  a  statement  of  pure  fact 
and  one  containing  a  mixture  of  fact  and  legal  inference.  If 
the  practitioner  is  uncertain  whether  the  case  admits  of  any 
general  statement,  by  way  of  a  finding  which  will  not  be  open 
to  attaclt  as  a  conclusion  of  law,  rather  than  a  finding  of  fact, 
lie  should  secure,  if  possible,  a  finding  in  the  general  form,  and 
also  one  embracing  all  the  secondary  facts  npon  which  it  is 
supported  ,•• 

Where  probative  facts  alone  are  found,  the  jndgment  can 
only  be  upheld  upon  an  inference  of  the  existence  of  the  nlti- 
mate  fact.  And  it  is  held  that  the  fact  to  be  inferred  must 
inevitably  follow  from  the  facts  found.  "In  other  words,  tha 
nonexistence  of  the  fact  to  be  inferred  must,  upon  every  con- 
crivable  theory  of  which  the  case  will  admit,  be  inconeisteot 
with  the  facts  which  are  found."  ■"•     Where  the  probative  facts 

*»  Sea  MeOowKD  v.  Sullivan  (Ariz.),  62  Pac.  986;  Acts  1897, 
Aril.,  No.  23,  |  1;  DaggB  v.  Hoskins  (Ariz.),  52  Pac.  367;  Newhall 
T.  Porter  (Ariz),  62  Pac.  689,  all  holdiDg  that  a  general  finding  In 
IiTor  of  tbe  defendant  ia  gufficient;  BamHey  v.  Johnaon,  7  Wyo.  392,  52 
Pu.  1084,  holding  a  finding  that  defendant  was  indebted  to  plaintiff 
in  ■  given  lam  is  a  finding  of  fact  and  incIuJee  a  finding  that  it 
»»s  unpaid:  Naddy  v.  Deitze,  15  S.  Dak.  26,  86  N.  W.  733,  holding 
in  an  action  to  quiet  title,  that  where  the  complaint  merely  alleged 
Eenerally  thai  plaintiff  was  the  owner  and  entitled  to  poaaession 
of  the  property,  a  finding  that  plaintiff  waa  not  tbe  owner  or  en- 
tilled  to  possessioD  was  sufficient,  without  a  finding  of  the  apecifio 
fSFts  on  which  the  plaintiff  relied:  Noyes  v.  King  County,  18  Wash. 
*l",  51  Pac.  1052,  holding  that  a  general  finding  tbat  plaintiff  baa 
faiUd  to  maJce  out  a  caae  is  »  sufficient  fouudation  for  decree  of 
ilismissal,  a  finding  held  to  be  a  conclusion  of  law;  Brauer  v.  Port- 
ianil  (City  of),  35  Or.  471,  58  Pac.  861,  59  Pac.  117,  60  Pac.  378.  It 
II  immaterial  whether  a  particular  finding  is  of  an  ultimate  fact  or 
»  tonclnaion  of  law  where  there  are  other  findings  in  support  of  that 
iitiicb  is  questionable:  Snyder  v.  Emerson,  19  Utah,  319,  57  Pa«. 
300. 

'»  Emmal  v.  Webb,  36  Cal.  197,  204.  To  same  effect.  Bull  v. 
Ufay,  89  Cal.  286,  293,  26  Pac.  873;  Oneto  v.  Keetano,  78  Cal.  376,  20 
Pat  743;  Biddel  v.  Brizzolara,  56  Cal.  381;  Packard  v,  Johnson,  57 
'^  183.  A.  valuable  illuatration  and  review  of  the  authorities  la 
foond  in  the  opinion  in  Bull  v.  Eray,  supra,  as  follows:  "Appellant 
Uut«iidg  that  the  absence  of  a  finding  ot  intent  is  immateiial,  b«- 
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are  found,  and  also  a  general  conclusion  which  would,  w::bmit 
the  former,  be  treated  as  a  statement  of  mixed  law  and  fac*^ 
the  latter  will  usually  be  treated  as  a  conclusion  of  law.   Tais 

cause  the  conveyance  being  voluntary,  the  grantor  being  insolveiit, 
and  the  conveyance  having  defrauded  the  creditor,  the  intcEt  to  de- 
lay and  defraud  follows  as  an  absolute  and  conclusive  presomptioL, 
and    the    intent,    being    the    ultimate    fact,   necessarily  results  from 
such  probative  facts.     In  order  to  support  this  contention,  the  ulti- 
mate   fact    must    follow    necessarily;    that   is,    as   a   matter  of  !&▼ 
from  the  other  facts.     In  Govney  v.  Hale,  49  Cal.  556,  the  court  said: 
*0f  course  it  is  only  when  the  conclusion  follows  as  a  matter  of  law 
that   such   a  finding  will   be   held   sufficient.'     'The   only  inferences 
which  we  can   draw  from  the  findings,'  said  the  court  in  De  Celis 
V.  Porter,  65  Cal.  10,  2  Pac.  257,  3  Pac.  120,  'are  inferences  of  law. 
"We  are  not  allowed  to  draw  inferences  of  fact  from  the  facts  fojnl 
If  this  court  would  infer  a  fact  from  other  facts^  it  would  be  uscry-- 
mg  the  province  of  the  trial  court,  which  alone  can  find  the  facts  is 
issue.     This  is  the  rule  with  regard  to  special  verdicts,  and  we  are 
of  the  opinion  that  the  same  rule  applies  to  findings  of  fact.'   To 
the  same  effect,  are  the  cases  of  Chandler  v.  People's  Sav.  Bank,  S5 
Cal.  499,  4  Pac.  502;  Salisbury  v.  Shirley,  66  CaL  228,  5  Pac,  I'M: 
Hibberd  v.  Smith,  67  Cal.  556,  56  Am.  Rep.  726,  4  Pac.  473,  8  Pac. 
46.     It  may  be  conceded  that  it  would  have  been  perfectly  prof^r 
for  the  trial   court  to   have  drawn  an  inference   of  fact  as  lo  tbe 
fraudulent  intent  of  the  grantor  from  the  other  facts  found;  and  thai 
this  court  might  be  justified  in  setting  aside  a  finding  to  the  con 
trary  as  not  being  supported  by  the  evidence  (Judson  v.  Lyford.  ^^ 
Cal.  505,  24  Pac.  286),  but  that  does  not  dispense  with  the  necessity 
of  an  actual  and  express  finding  as  to  the  ultimate  fact  as  a  hf\ 
by  the  lower  court,  nor  authorize  this  court  to  exercise  what  woiu* 
be  original  jurisdiction  by  supplying  a  finding  upon  this  most  viral 
and   essential  matter.     As   section   3442   of   the   Civil   Code  declares 
that  the  question  of  fraudulent  intent  is  'one  of  fact^  and  not  of 
law,'  it  is  not  entirely  plain  that  this  court  can,  under  any  state  of 
facts,    however   plain    they   might   be,   hold   that    the    ultimate  fa-t 
might  flow  trom  the  probative  fact  as  a  matter  of  law.    But  assum- 
ing that  the  ultimate  fact  of  'intent  to  defraud'  may  flow  as  *maiter 
of  law'  from  the  probative  facts,  yet,  to   obviate  a  finding  of  this 
ultimate  fact,  the  facts  found  must  necessarily  and  conclusively  in- 
dicate that  the  grantor  was  possessed  of  the  intent  to  defraud  at 
the  time  the  conveyance  was  made.     If  the  facts  found  do  not  at- 
solutely  exclude  all  possibility  of  the   absence   of  fraudulent  inULt 
m  the  mind  of  the  grantor,   then   the  want  of   the   finding  of  such 
intent   cannot   be   dispensed    with   in   this   court.     Thus  in  the  cas^* 
of  Emmal  v.  Webb,  36  Cal.  204,  the  court,  in  considering  whether  it 
could  infer  a  fact  from  other  facts,  said:  'To  warrani  us  in  so  d«> 
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led  and  illustrated  in  Savings  and  Loan  So- 
"  The  trial  court,  in  very  voluminous  find- 
he  specifii.  probative  facts  and  circumstanced 
ns  of  the  parties,  and  went  no  further.  Uu- 
is  of  law  "separately  stated  was  found  this  lan- 
.  conclusions  of    law,  this  court    finds:  That 

at  the  time  of  the  commencement  of  this  ac- 
owner  or  seised  in  fee  ....  of  the  land  iu 
scribed."    Respondents,  urging  an  aflSrmance 

contended  that  t^s  was  a  misplaced  finding 
18  such,  it  should  be  held  to  have  superseded  and 
J  the  specific  findings  of  secondary  facts,  and 
ions  by  the  court.  But  the  court  distinguisht.-d 
se  before  the  court,  saying :  "In  each  of  them, 
!  seeking  to  overthrow  the  judgment,  because 
wence  of  a  finding.  A  sufficient  finding  has 
he  conclusions  of  law,  and  in  nearly,  if  not 
»seB,  it  was  the  finding  of  a  simple,  nnmized, 
Jnder  such  circumstances,  this  court  evinced 
■ong  unwillingness  to  consider  so  technical  an 
)  reverse  a  case  fairly  tried,  and  set  aside  a 
given,  because  of  a  mere  clerical  misprison, 
that  ownership  may  be  pleaded  and  found  as 

No  reference  is  needed  to  the  numerous  cases 

it   is  equally  true   that    ownership  may  bo 

elusion  of  law,  and  may  be  determined  by  the 

:oDclusion,  and  not  as  a  fact Still  fur- 

igarded  as  a  misplaced  finding  of  fact,  or  a 

law  and  fact,  which  should  be  treated  as  a 

ivertheless,  a  finding  drawn  from  the  special 

If  full  authority  is  not  to  be  given  to  the 

e  inferred  must  follow  inevitablr  from  the  facts 
words,  the  nonesisteuce  of  the  fact  to  be  inferred 
conceivable  theory  of  which  the  ease  will  admit, 
th  the  ezisteDCe  of  the  faeta  which  are  found.' 
effect,  are  Coven;  v.  Hale,  49  Cal.  S56;  Toungei 
520;  Walker  v,  Buffandeau,  63  Cal.  312;  Coglan 
63,  2  Pac.  737;  Alhambra  Addition  Water  Co.  v. 
.  601,  U  Pao.  379." 
S3S,  S40,  39  Fac  B22. 
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declaration  of  the  judge,  who,  by  putting  it  in  the  conclusions 
holds  out  that  he  has  reached  the  result  by  the  application  ol 
the  law  to  the  facts,  at  least,  some  weight  must  be  accorded  tj 
his  action,  unless  the  error  is  merely  a  misprision.  Treating 
it,  then,  as  a  finding,  it  is  a  finding  drawn  from  the  fac:s  pn- 
viously  found.  But  a  general  finding,  drawn  as  a  concluiioi 
from  facts  pre\dously  found,  cannot  stand  if  the  specific  facts 
do  not  support  it."  A  very  learned  opinion  on  the  teclinic^ 
distinction  between  a  statement  of  an  ultimate  fact  and  of  a 
conclusion  of  law  was  rendered  in  Levins  v.  Eovegno,'*  where 
the  case  presented  was  almost  identical  with  that  just  noticti 
The  importance  of  the  context  was  also  emphasized  in  the  ksJ 
cited  case.  The  facts  were  specifically  found,  and  the  court 
held  that  the  trial  judge  had  properly  treated  the  declaraticn 
of  ownership  as  a  conclusion  of  law.  But  the  effect  upon  sueli 
general  finding,  whether  found  among  the  findings  proper  or 
among  the  conclusions  of  law,  was  also  clearly  pointed  out  iii 
People  V.  Eeed,''*  where  the  court  said:  ^^ut,  conceding  tbt 
the  finding  is  one  of  fact,  or,  as  counsel  terms  it,  a  'conclusion 
of  fact,*  it  is  apparent  that  the  court  below  did  not  intend  to 
cut  off  the  right  of  the  appellant  to  test  the  sufficiency  of  tbj 
specific  facts  found  to  show  such  dedication  in  the  manner  in- 
dicated. This  finding  is  based  upon  the  other  facts  found.  It 
recites  in  terms  that  %j  the  acts,  facts,  and  matt^n  a^D^e 
found,  said  premises  were  by  said  parties  dedicated,'  etc.  It 
may  be  that,  if  this  finding  had  stood  alone,  and  had  not  bc^^ 
put  in  this  argumentative  form,  it  might  have  been  npbell 
as  a  sufTicient  finding  of  an  ultimate  fact.  But  this  canc'it 
be  so  where  the  facts  are  fully  found,  and  the  general  finding 
of  a  dedication  is  expressly  drawn  as  a  conclusion  from  st^A 
facts.  Counsel  says  that  it  does  not  appear  that  the  court 
found  all  of  the  facts  proved.  But  it  does  appear  from  th^ 
finding  itself  that  it  was  based  entirely  upon  the  facts  found, 
and  not,  in  whole  or  in  part,  on  facts  proved  but  not  found. 
Tlierefore,  if  the  specific  facts  found  do  not  support  this  one, 
which  is  a  summing  up  of  the  others,  the  judgment  should  be 
reversed.^' 


72  71  Cal.  273,  15  Pac.  430. 

73  81  Cal.  70,  75,  15  Am.  St.  Rep.  22,  and  note.    To  same  effect, 
Geer  v.  Sibley,  83  Cal.  1,  23  Pac.  220. 
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Whether  A  is  indebted  to  B  is  a  mixed  question  of  law 
and  fact  Such  an  iESue,  when  contested,  can  only  be  deter- 
mined after  a  trial  in  Thich  evidence  is  introduced,  snd  the 
law  applied  to  the  facts  found.  When  tried  before  a  jar;, 
they  should  be,  and  usuall;  are,  instructed  as  to  the  rules  oi 
law  to  be  applied  to  the  facts  which  they  find  to  eziBt.  But  a 
general  verdict  is  synthetic — a  compound  of  law  and  fact — 
while  the  special  verdict  is  analytic.  It  finds  the  facts  and 
eubmits  the  law  to  the  court.  In  like  manner,  the  court  trying 
the  case,  performing  the  dual  functions  of  both  jury  and 
court,  should  first  ascertain  the  facts  without  reference  to  law, 
except  the  law  of  evidence,  and  then  return  its  special  ver- 
dict, called  findings.  The  "naked  facts,"  as  Blackstone  styles 
ihem,'*  are  alone  found,  from  which  every  element  of  law 
ehoold  be  eliminated. 

In  considering  how  findings  should  be  prepared,  otherwise 
than  in  the  general  form,  and  with  a  view  to  avoiding  conclu- 
fions  of  law,  it  is  well  to  bear  in  mind  that  they  perform  iden- 
tically the  function  of  a  special  verdict,  as  distinguished  from 
a  general  verdict  The  former  responds  exclusively  to  one  or 
more  issues  of  fact,  while  the  latter  contains  not  only  a  deci- 
Eion  upon  snch  iseaes,  but  also  a  general  legal  conclusion.^ 

Since  there  ia  no  better  gnide  to  a  determination  of  the  dls- 
tmction  herein  than  the  adjudications,  some  of  these  will  be 
referred  to  as  illustrations  of  particular  instances  of  findings 
which  were  held  to  be  the  one  or  the  other.  In  Murphy  v. 
BeDnett/"  the  findings  objected  to  as  conclusions  of  law  were 
as  follows:  "That  the  plaintiff  was  not  the  ovnier  of  the  frame 
building,"  etc  "That  the  defendant  was  the  owner  of  said 
building,"  etc.  The  court  said:  "Here  the  allegation  in  the 
complaint  is  that  the  plaintiff  'was  the  owner  of  a  certain 
frame  building,  dtnated,'  etc.     The  answer  denied    that    the 

'*  3  BUckrtono'f  Commentaries,  377. 

79  That  the  finding  of  facts  by  a  court  is  in  substance  a  special 
Twdict,  see  Garfield  v.  Knights  Ferry  etc.  W.  Co.,  17  Cal.  511;  Breeze 
V,  Dofle,  IS  Cal.  101;  Jones  v.  Block,  30  Cal.  229,  89  Am.  Dec.  88; 
luniance  Co.  r.  Folsom,  IS  Wall.  249;  Van  Sljke  v.  Hjatt,  46  N. 
Y.  262;  Utaeham  v.  Burke,  54  N.  Y.  218. 

'*  63  Cal.  S28,  9  Fac  738. 
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plaintiff  was  the  o\^-iier  of  the  building.  Whether  the  pkinliS 
did  own  the  building  or  not  was,  then,  the  ultimate  fact  to  be 
determined,  and  upon  the  issue  thus  raised,  the  court  founi 
against  the  plaintitf.  We  think  it  clear  that  the  findings  i^ 
ferred  to  are  findings  of  fact,  and  not  conclusions  of  law." 
So,  a  finding  "that  the  plaintiff  did  not  own  the  several  trac:^ 
of  land  described  in  the  several  answers  of  defendants,  bnt 
that  the  defendants  owned  the  same  in  severalty,  as  eet  fortli 
in  their  answers,^'  was  held  sufficient  to  support  the  jiidgm':!!! 
in  an  action  of  ejectment.*^  And  a  finding  "that  the  plaintif 
was  the  owner  and  in  possession  of  the  property  on  the  daj 
that  the  defendant  seized  upon  it,  and  removed  it  from  bL« 
possession,  custody  and  control,"  was  held  sufficient,  in  an  a^ 
tion  to  recover  damages  for  the  conversion  of  personal  prop- 
ertyj* 

A  finding  that  the  defendant  ^^as  a  good  and  perfect  title 
to  said  property"  was  also  held  sufficient.'*  It  is  apparent 
that  such  findings  possess  all  the  elements  of  general  verdicts, 
and  contain  elements  of  both  law  and  fact.  Findings  of  owner- 
ship muBt  be  treated  as  exceptions  to  the  general  rule  on  the 
subject;  an  exception  which,  however,  appears  to  be  as  firmly 
(established  as  the  rule  itself.  It  is  an  exception  founded  up- 
on necessity.  It  can  be  easily  justified  on  the  score  of  con- 
venience, there  being  no  alternative  between  alleging  or  fin-^- 
ing  that  one  is  "the  owner'*  and  setting  forth  all  the  fact? 
upon  which  his  ownership  rests,  such  facts  being  generally, 
and  largely,  evidentiary. 

Possessed  or  not  possessed  is  a  naked  question  of  fact.  There 
is  no  question  of  law  mixed  with  it.®® 


§  598.    Findings  should  not  set  forth  evidence. 

A  distinction  is  undoubtedly  taken  in  law  between  what  are 
known  as  probative  or  secondary  facta  and  those  designated  n« 
evidentiary,  though  often  the  same  fact  will  belong  to  hoth 
classes.     To  illustrate :  take  the  case  of  an  action  on  a  promis* 

77  Smith  V.  Acker,  52  Cal.  217. 

78  Haley  v.  Nunan,  11  Pac.  C.  L.  J.  523. 
70  Frazier  v.  Crowell,  52  Cal.  399. 

80  Porter  v.  Woodward,  57  Cal.  538. 
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hOTj  note.  That  the  maker  is  indebted  to  the  payee  is  the 
legal  conclusion  upon  which  the  judgment  rests.  But  it  is 
also  the  statement  of  a  fact.  Said  conclusion  rests  upon  the 
secondary  facts  that  the  note  was  eiecuted  and  deliTered,  that 
the  time  for  payment  has  lapsed  without  its  being  paid.  But 
the  note  itself  is  evidentiary  of  an  agreement,  back  of  its  ex- 
ecution and  delivery ;  and  a  finding  in  snch  action  which  merely 
recited  such  agreement  and  the  consideration  therefor,  without 
reference  to  the  note  would  not  support  the  judgment.  There 
are  numerous  illustrations  of  the  recognition  and  enforcement 
of  this  requirement  as  to  findings.  Thus,  in  Peeo  v.  Cayae,** 
the  court  said :  "Several  of  the  original  findings  of  the  court, 
and  most  of  the  additional  findings  made  at  the  request  of 
plaintiff's  counsel,  and  to  which  much  of  their  argument  is 
addressed,  are  obnoxiona  to  the  objection  that  they  were  merely 
statements  of  the  evidence  upon  which  the  findings  of  fact 
were  based.  It  has  been  repeatedly  held  that  a  finding  of  the 
court  cannot  be  impeached  upon  the  ground  that  it  is  con- 
trary to  the  evidence,  otherwise  than  by  a  motion  for  a  new 
trial,  and  statement  of  evidence  upon  the  motion."  And 
where  there  were  specific  findings  of  facts  which  tended  to 
show  notice  to  a  mortgagee  of  an  adverse  possession,  and  a 
general  finding  "that  plaintiff,  when  he  took  and  recorded  hi^ 
mortgage,  had  no  notice"  of  the  claim  of  one  holding  adversely, 
it  was  held  that  the  latter  controlled,  unaffected  by  tha 
former.** 

I  696.  The  mere  miiplacement  of  a  finding  of  fact  among  the 
condnsioiu  of  law  does  not  affect  its  cfiaraoter  as  a  finding. 
This  rule  is  justified  by  the  statutory  direction  that  mere  in- 
formalities, not  affecting  the  merits,  shall  be  disregarded,  and 
is  followed  in  many  cases  as  a  matter  of  course.  Thus,  in 
Edwards  v.  Sonoma  Valley  Bank,**  the  court,  afBrming  the 
jadgm^t,  said :  "The  court  found,  as  a  fact  (although  the  find- 
ing is  among  the  conclusions  of  law),  that  there  was  not  an 
immediate  delivery  or  continued  change  of  possession  by  and 

»i  47  C»l.  174,  17T. 

M  Hillman  v.  Levy,  65  CaL  117. 

u  S8  CU.  148. 
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There  are  various  Btyles  of  composition,  and  there  can  be  no 
set  formula  for  findings;  and  yet,  it  is  an  advantage  to  tha 
party  relying  upon  them,  and  sometimes  of  vital  omportance, 
thai  they  be  direct  and  positive  in  form,  and  clear  and  concise, 
yet  full  in  ezpression.  Some  of  the  dangers  that  may  lurk  in 
the  blending  statements  of  fact  with  conclusions  of  law  have 
been  already  adverted  to.**  And  for  still  better  reasons,  state- 
ments of  fact  should  be  free  from  hypotheses,  argnments,  and 
unnecessary  adjimcta.  But,  notwithstanding  the  foregoing  sug- 
gestions— they  being  but  one  form  of  stating  what  has  been 
often  said — the  criticisms  and  advice  of  appellate  courts,  con- 
tinuing, from  the  earliest  adoption  of  the  system  of  expres:^ 
findings  to  the  present,  give  ample  evidence  of  the  difificulty 
of  teaching  herein  by  precept  A  valuable  suggestion  on  thin 
subject  is  to  be  found  in  the  opinion  in  Hidden  v.  Jordan,*** 
as  follows:  "The  finding  should  consist  of  a  concise,  distinci:, 
pointed  and  separate  statement  of  each  specific,  essential  fact 
established  by  the  evidence,  in  its  proper  order,  without  any  of 
the  testimony  by  which  the  facts  are  proved,  followed  by  a 
similar  statement  of  the  conclusions  of  law  drawn  from  tho 
facts  thus  found.  This  is  the  finding  contemplated  by  the 
statute,  which  is  to  be  annexed  to,  and  form  a  part  of,  the 
judgment-roll.  If  an  opinion  is  written — and  we  are  always 
glad  to  find  one  in  the  transcript — it  should  be  entirely  sep- 
arate from  the  finding,  and  filed  among  the  papers  in  the  case," 
So  is  the  practice  of  attempting  to  combine  findings  and  a 
nrit+en  opinion  in  one  paper  condemned.  Thus,  in  McGIory 
V.  McQlory,**  the  court  said :  "It  is  a  gross  misnomer  to  call 
this  a  'finding  of  faets,'  within  the  meaning  of  the  Practice 
Act — it  is  merely  an  opinion  of  the  judge,  in  which  he  states 
his  reason  why,  in  his  judgment,  £he  findinp  of  fact  ought  to 

bdd  that  an  opinion  Mttlog  forth  facts  19  not  a  coinpliuic«  with  the 
•tatnte  reqairing  exprsM  flndings  of  facts. 

n  See  ante,  |  597. 

■0  28  CbL  302,  806. 

SI  38  Cal.  ST7.  See,  aim,  Wilson  v.  Wilson,  64  Cal.  94,  27  Pac. 
S61,  tiolding  opinion  no  part  of  record  per  se;  Wijcson  t.  Devine,  67 
CaJ.  342,  7  Fa«.  776,  excluding  opinion  in  connection  with  offer  of 
jadgment-Toll  aa  rM  adjudicata;  James  v.  Williams,  31  Cal.  213; 
Figg  V.  lUijo,  39  Cal,  265,  obviona  trath  and  pertinency. 
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be  against  the  plaintiflf  and  in  favor  of  the  defendants.  We 
cannot  regard  it  as  a  finding.  To  do  so  would  be  to  counte- 
nance a  •practice  which  we  have  repeatedly  denounced  as 
wholly  at  variance  with  the  meaning  and  intent  of  the  Prac- 
tice Act  in  relation  to  findings/' 

§  601.    Findings    must  not  be  contradictory. 

Care  should  be  taken  that  findings  do  not  contradict  each 
other.  Except  where  a  finding  of  an  ultimate  fact  overcomes 
specific  findings  of  probative  facts,  as  before  explained,  find- 
ings which  cannot  be  reconciled,  nullify  each  other.^  And 
unless,  barring  the  findings  which  are  clearly  contradictory  to 
each  other,  enough  remains  to  support  the  judgment,  it  will 
be  reversed,  for  want  of  findings:  "The  rule  on  this  subject 
may  safely  be  said  to  go  this  far,  at  least — ^that  where  there  are 
contradictory  findings  about  matters  material  to  the  merit*  or 
the  case,  and  the  determination  of  which,  one  way  or  the  other, 
Is  essential  to  the  correctness  of  the  judgment,  there  the  judg- 
ment cannot  stand.  If  one  part  of  the  contradictory  findings 
would  support  the  j'uclgment,  and  another  part  would  neces- 
sarily upset  it,  then  the  judgment  must  be  reversed/^  •*  And 
in  an  action  of  ejectment,  it  was  held  that  two  findings,  each 
directly  contradicting  the  other  on  the  question  of  the  defend- 
ant's possession,  were  equivalent  to  a  failure  to  find  at  all  on 
that  issue,  the  court  saying:  *^When  findings  are  directly  an- 
tagonistic, it  cannot  be  said  that  either  finding  is  correct,  or, 
at  least,  which  is  correct.^'®* 

A  strange  medley  of  contradictions  was  presented  in  Slo^s 
V.  AUman.®*^  The  court  found  payments  to  the  plaintiff  of  an 
amount  in  excess  of  the  entire  undertaking  stated  in  the  com- 
plaint, and  then  found  a  considerable  balance  still  due  the 
plaintiff.    The    action  was   upon   a   memorandum   agreement 

02  BandaU  v.  Hunter,  66  Cal.  512,  6  Pac.  331  j  Kirman  v,  Hunne- 
will,  93  Cal.  619,  29  Pac.  124. 

93  Learned  v.  Castle,  78  Cal.  454,  460,  18  Pac.  872,  21  Pac.  11. 
See,  also,  Kerns  v.  McKean,  6o  Cal.  411,  4  Pac.  404;  BandaU  v.  Hun- 
ter, 66  Cal.  512,  6  Pac.  331;  Carman  v.  Boss,  64  CaL  249,  29  Pac.  510. 

94  Manly  v.  Hewlett,  55  CaL  94,  96.  See,  also,  BandaU  v.  Hunter, 
66  Cal.  512,  6  Pac.  331. 

95  64  Cal.  47,  30  Pac.  574. 


1277    FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW.    i  602 

Thjch  was  rednced  to  writing,  but  never  signed;  and  yet  the 
court  found  that  this  vriting  superseded  tlie  memoraDdnm. 
But  the  fact  that  findings  made  upon  issues  not  tendered  by 
the  pleadings  are  inconsistent  with  each  other  ie  not  ground 
for  reyersing  the  judgment,  if  no  material  issues  are  tendered 
by  the  pleadings."* 

§  602.    When  finding  of  probative  facta  disregarded. 

There  is  a  nice,  but  important,  distinction  to  be  noted  in 
this  connection.  It  will  be  observed  that  the  principle  illus- 
trated in  a  preceding  section  Is  applicable  only  when  the 
general  conclusion  is  either  a  statement  of  fact  or  a  conclu- 
Ron  of  law,  according  to  the  context,  that  is,  according  to 
whether,  in  addition  to  its  statement,  there  is  or  not  a  finding 
of  the  probative  facts  which,  taiien  altogether,  do  not  sup- 
port it.  That  principle  does  not  apply,  however,  where  the 
general  conclusion  is  a  statement,  or  finding,  of  an  ultimate 
fact,  regardless  of  the  context — in  other  words,  under  any  and 
all  circumstances.  In  the  latter  case,  the  finding  of  the  ulti- 
mate fact  controls,  and  the  finding  of  secondary  or  probative 
facta  will  not  be  permitted  to  control,  limit  or  modify  the 
finding  of  the  ultimate  fact.  If,  in  such  case,  the  appellate 
«ourt  could  consider  the  probative  facts  and  thereby  determine 
that  the  judgment  was  not  supported  by  them,  it  would  amount 
to  an  investigation  of  the  suiliciency  or  insuiBciency  of  the 
evidence  upon  the  judgment-roll.  This,  it  is  well  settled,  it 
cannot  do.  Thus,  in  Smith  v.  Acker,®''  the  court  said:  "It 
has  been  held  that  where  facts  are  found  from  which  the  ex- 
istence of  the  ultimate  fact  must  be  conclusively  inferred,  thi; 
finding  is  sufficient  as  a  finding  of  the  ultimate  fact.  But 
when  the  ultimate  fact  ia  found,  no  finding  of  probative  factd, 
which  may  tend  to  establish  that  the  ultimate  fact  was  foun<l 

against  the  evidence,  can  overcome  the  principal  finding 

This  point  could  only  have  been  made  on  motion  .for  a  new 
trial,  or  on  appeal  on  a  statement  or  bill  of  exceptions  epecifi- 
oily  pointing  out  the  deficiencies  in  the  evidence."     In  other 


»i  52  Cal.  217.    To  lama  effect,  Pico  v.  Cuyaa,  47  Cal.  174,  177. 
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words,  the  opposing  party  must  be  allowed  to  show  what  tlie 
evidence  was,  and  is  not  concluded  by  the  finding  of  probative 
facts.  The  above  decision  was  affirmed  in  subsequent  ca?es.^ 
This  rule  is  the  same  whether  the  probative  facts  are  found 
in  connection  with  a  finding  of  the  ultimate  fact  or  be  in- 
consistent with  it.  In  Hidden  v.  Jordan,®^  the  court  appears 
to  have  held  that,  in  such  case,  the  specific  findings  of  probative 
facts  would  control;  but  that  decision  cannot  be  considered 
sound  in  view  of  the  well-established,  general  rule  above  stated, 
and  of  thQ  subsequent  decision  to  the  contrary  there  cited. 
The  case  was  cited  and  approved  in  one  subsequent  case.^^ 
but  it  is  to  be  noted  that  the  general  conclusion  was  a  miiA 
conclusion  of  fact  and  law,  which  places  the  case  within  the 
rule  stated  in  the  next  preceding  section,  so  that  the  doctrine 
of  Hidden  v.  Jordan  was  irrelevant. 

§  603.     Construction  of  finding^. 

The  same  general  rule  of  construction  applies  to  findings  as 
to  pleadings  and  instructions.  In  construing  a  particular  find- 
ing, not  only  must  the  issues  made  by  the  pleadings  be  kept 
in  view,  but  the  relation  of  the  particular  finding  to  others  is 
to  be  considered.  In  other  words,  all  findings  within  the  is- 
sues are  in  pari  materia,  and  are  to  be  construed  together.  The 
findings  of  a  court  cannot  be  altogether  detached  from  each 
other,  and  considered  piecemeal.  If  a  particular  finding  be 
doubtful  or  obscure,  reference  mav  be  had  to  the  context  for 
the  purpose  of  ascertaining  the  true  meaning.*^*  And  in  Al- 
ps Perry  v.  Quackenbush,  105  Cal.  299,  305,  38  Pac  740;  Gill  v. 
Driver,  90  Cal.  72,  27  Pac.  64. 
00  28  Cal.  302,  306. 

100  Warder  v.  Enslen,  73  Cal.  291,  14  Pac.  874.  Also  approved  as 
authority  in  Walley  v.  Deseret  Bank,  14  Utah,  322',  47  Pac.  147,  and 
Barnes  v.  Sebron,  10  Nev.  248.  In  the  latter  case,  however,  the 
judgment  was  reversed  because  the  findings  were  not  supported  by 
the  evidence. 

101  Millard  v.  Hathaway,  27  Cal.  121,  141.  See,  also,  Kimball  v. 
Lohmas,  31  Cal.  156;  Polack  v.  McGrath,  38  Cal.  669;  Alhambra  etc 
Water  Co.  v.  Eichardson,  72  Cal.  598,  604, 14  Pac.  379;  Brison  v.  Brison, 
90  Cal.  323,  27  Pac.  186;  Mott  v.  Ewing,  90  Cal.  231,  234,  27  Pac.  194; 
Barnes  v.  Sabron,  10  Nev.  248;  Moore  v.  Booker,  4  N.  Dak.  543,  62  N.  W. 
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hambra  etc.  Water  Co.  v.  Richardson/'"  the  court  said :  "The 
fallacy  of  the  argument  of  the  ingenious  counsel  for  the  ap- 
pellant is  in  assuming  that  each  finding  must  be  considered 
separately,  and  that  one  cannot  be  'helped  out'  by  the  others. 
The  counsel  treats  the  findings  as  if  they  were  dug  np  from 
the  ruins  of  ancient  cities  at  different  epochs.  But  we  think 
that  they  must  be  read  together." 

g  604.    Agreed  itatement  in  lien  of  findingt. 

The  California  Code  of  Civil  Procedure  contains  no  provi- 
sion authorizing  the  nse  of  an  agreed  statement  of  facts  as  any 
part  of  the  record  on  appeal.  But  the  decisions  of  the  supreme 
court  unerringly  point  the  way  to  the  use  of  such  statements 
a£  eSectaally  as  waa  provided  for  in  the  Practice  Act  after  tta 
amendment  in  1866,  by  which  it  wa«  provided  that,  when  any 
cause  was  tried  and  submitted  upon  a  written  statement  uf 
facts,  agreed  to  by  the  parties,  or  their  attorneys,  such  state- 
ment should  have  the  eSect  of  a  fecial  verdict  or  finding  of 
facts,  and  that  judgment  should  be  pronounced  thereon,  as 
upon  a  spetual  verdict  or  finding  of  facts;  that,  in  such  case, 
no  finding  of  facts  should  be  made  unless  such  statement  should 
fail  to  embrace  all  the  facts  proved  and  in  issue,  in  which  case 
any  additional  fact  might  be  found  upon  evidence  which  was 
not  repugnant  to  the  agreed  statement.*"*  This  provision  was 
construed  to  constitute  such  agreed  statement  a  part   of    the 

eOT;  Thompson  v.  BraDnan,  76  Cal.  618, 13  Pae.  TS3,  holding  that  if  find- 
inga  lubstaDtiallf  cover  the  issuea,  fact  that  thej  are  clumsily  drawn, 
and  show  upon  tJieir  face  an  ambiguity  due  to  errooeoua  capitalization 
and  punctuation,  will  not  be  ground  for  reversal  of  the  judgment; 
Felton  V.  La  Breton,  93  Cai.  457,  28  Pae.  490,  holding  that  when  a 
finding  of  fact  ia  ansceptible  of  two  const ruetionB,  one  of  which 
i*  luppoTted  by  the  evidence  and  the  other  not,  only  that  construc- 
tioD  which  ia  supported  by  the  evidence  will  be  considered,  yet  that 
il  the  findings,  when  conetmed  in  harmony  with  the  evidence  do 
not  (upport  the  judgment,  it  must  be  reversed. 

103  7S  Cal.  598,  604,  14  Pae.  379. 

lOj  LawB  1865,  p.  844.  A  somewhat  peculiar  conclusion  was 
leaehed  in  Emorson  v.  Eldorado  Ditch  Co.,  IS  Mont.  247,  44  Pae, 
USS,  to  effect  that  where  there  is  no  conflict  in  the  evidence,  it  is 
virtually  an  agreed  statement  of  facts,  and,  as  such,  properly  belongs 
lo  the  jgdgment-rolL 
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judgnient-roll  without  any  order  or  stipulation  to  that  effect- 
But  even  pnor  to  this  amendment,  and  without  llZL 
thom.ng  It,  the  right  of  the  parties  to  make  such  l^TZ 
ment  a  part  of  the  record  on  appeal  was  recognizeT  Itt 
0  deeded  m  Burnett  v.  Pacheco.i<«  where  thfleen/e  t  f 

parrnflV'ir^^i'^"^  "  -^^^*  ^  ^^^ 
party    m  any  and  aU  proceedings  in  the  action" 

Notwithstanding  the  absence  of  any  provision  in  iha  .  a 
the  subject  the  right  of  the  parties  TZZV^^tZ 
ment  on  appeal,  in  lieu  of  findings    was  full? .  1 

Muller  V   Eowell  «>«    Th^         JT^  ^  recognized  m 

»„  /      1  J  ^®  ""^P""^  ^*>es  not  state  whether  the 

agreement  was  brouffht  ud  ns  -nor*  ,.*  ^u     •   j  "netner  ue 

the  hill  of  ezceptio^'L^e" rL^d  '  Ne^StSt"'  "^ 

:nrrron?  ^^^ir  ^^-  -^  ^/trs^co^^r^ 

ure  to  fikfin?  ^^"1*^  "PP""""*  ''"^^<i  «"«r  ^  the  faU- 
ure  to  file  findmgs,  which  were  not  waived.     The  court  said- 

b  t  "rtr"  t\  ')'  ""^  ''"^''^  ^^  fais^pi" 
thereon  Un.r  I  '"'''  ''  ''''  ^^^  ^^  '^'^^^  '^^  JudgmeBt 
acts  f^Iv!"  n  r.  'I'T''^^'^'  ^^^  it  appearing  thatThese 
facts  fully  support  the  judgment,  no  other  or  more  formal  find- 
ngs  were  required.  The  statement  of  facts  so  agr^to  tlk 
he  place  and  served  the  purposes  of  a  formal  fin^g  of t 

nnrf        J   ^  .      ^  "'  "''"'^^^  ^  ^""^  ««se;  aoid  where  the 

co!rt  had  a^  n  aTh^  ^^J'''  "'  ^''^'  ^^'=°^'=''^<i-     The  lower 

fs  unX  2  «PPf «  ^^"'"rt  said:  "The  stipulation  of  facts 
IS,  under  agreement  of  the  parties,  made  a  part  of  the  lud- 
»ent-roll,  and  may  here  be  considered  as  'he  findings  u^u 

104  Se«  Brewster  v.  Hartley,  37  Cal.  15,  23,  99  An,  Dec  237   wh»«. 

105  27  Cal.  411. 

100  110  Cal.  318,  42  Pac.  804. 
107  119  Cal.  ISO,  51  Pac.  1. 
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which  the  judgment  was  based."  There  ia,  then,  no  doubt  that 
the  court  ma;  nse  sach  agreement  as  its  findingB,  and  it  resultd 
that  by  such  adoptdon  it  ia  entitled  to  a  place  in  the  judgment- 
rolL  Neither  ia  there  any  doubt  but  that  where  the  agreement 
fails  to  cover  all  the  facts  the  court  m&y  find  any  additional 
facta  upon  evidence,  not  repugnant  to  the  agreement,  aa  well 
in  the  absence  of  statutory  authori^  as  under  the  act  of  1866. 
Such  additional  finding  would  be  part  of  the  judgment-roll  and 
necesaaiily  the  agreed  statement. 

§  605.    Finding;!  by  referee. 

The  subject  of  findings  by  referees  haa  been  necessarily 
treated  at  some  lengUi  elsewhere.'**^  The  statutes  of  Montana 
on  the  subject  are  fairly  representative.  They  provide,  among 
other  things,  that,  when  a  referee  ia  to  report  the  facts,  the 
findings  reported  shall  have  the  effect  of  a  special  verdict.  Tt 
was  held  that  There  the  reference  provided  that  a  referee  should 
lake  testimony,  and  state  a  complete  account  between  the  parties, 
bnt  did  not  authorize  him  to  hear  and  determine  the  issues, 
hie  findings  could  not  be  given  the  effect  of  a  special  verdict 
since  the  scope  of  a  referee's  authority  must  be  determined  by 
the  terma  of  the  order  of  reference.*** 

g  606.    Pindingi  must  be  filed  in  proper  time. 

Signing  of  what  purports  to  be  findings  does  not  conatitute 
findings.  It  requires  both  reduction  of  the  decision  to  writing 
and  its  filing  with  the  clerk  to  constitute  the  decision  called  for 
by  the  atatute,  and  where  the  findings  were  signed  in  a  county 
other  than  that  in  which  the  action  waa  tried,  and  forwarded 
to  the  clerk  to  be  filed,  it  waa  held  that  no  decision  waa  rendered 
prior  to  the  fiBng,  the  court  saying:  "It  was  not  the  signing, 
bat  the  filing,  of  the  findings  and  order  for  judgment  that  de- 
termined the  action.  We  are  quite  confident  that  there  is  no 
law  that  requires  a  judge  to  deliberate  upon  a  case  or  to  prepare 
his  findings  and  order  for  judgment  in  the  county  in  which  the 
canse  is  pending."**® 

tos  See  ante,  1  16. 

loa  Hurpb^  v.  PatUreon,  24  Uont.  575,  63  Pae.  8TG;  Uont.  Code 
Ciy.  Proe.,  |  1141. 
110  Comstoek  Q.  U.  Co.  v.  Superior  Couit,  67  CaL  62P 
Hew  Trial,  VoL  U— 81 
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decision  be  filed  within  ST  ?         I"?*'*^  required  that  the 
unless  it  LTmJ^^Z^-   ^.^  ^*^''  *°^  ^"^^«^  P'^^-J^  ft« 

to  a  rS  :/-,^T^"^  "  ^*  ^*«  ^«ld  that  the  provision. 

ofthSrdarf.   t;^°^T^^-    I-t^at  case,  a^'r  the  l.. 
tn  i'^'^y.^^'^y^'  th«  attoniey  for  the  defendant  moved  the  corf 

ground  Th  t  rt'        •'"  '^'^^  ""^  ^^^'  ^-  «^™^  -the 
eectirof  I  r  1  r"''*  ^  *''  last-mentioned  decision,  the 

ings  might  be  filed  after  as  well  as  before  judgmL -ii*  ^u, 

"  It  it\r '^"^  of  the  system  of  soK^lled^mSUt^ 

but  It  appears  to  be  settled  otherwise  nnd^r  «,»  ^     ■ 
of  the  Code  of  CivU  Procedure  on  thTTublecT""        '~ 

'  ''Ipp^rni:  T  ""  ^^^  ^  -  Of  ^,  ^ 

There  is  no  doubt  of  the  power  of  the  court,  in  a  proper  ca^ 

nu?  Id"  'T/™''.  ''  """*  '""^  ^--  to  -t  aide^Z: 

rul  findings   filed   under  misapprehension,  or  by  mistake"' 

-  This  power   extends   further  than   that  of  corrS  ^L 

clerical  errors,  which  are  apparent  upon  inspec^i^^e  m" 

notice  to  the  parties.     If,  however,  the  change  Influenced  the 

"1  Cal.  Code  Civ.  Proc,  §  632. 

W.  949.  "  ^"^'"^  ^-  ^"l""*'.  »  S.  Dak.  36,  67  X 

"3  Vennnlo  v.  Shaw,  4  Cal.  214. 
"4  Broad  v.  Murray,  44  Cal.  229. 

(Nov.),  65  Pac  351-  nZ'J    n  ?         ®^®'  '^'^'  Schwartz  v.  Stack 

16  Utah,  300^52  kfrKla^T-'''"'''  »'''''  ^''"'«>"  ^-  ^«"-^ 
^^^         ,        ,        Pae.  9,  Klapenstine  v.  Hays,  20  Utah,  45,  57  Pm. 

"«  See  Prondzinski  y.  Garbutt,  9  N.  Dak.  239,  83  N.  W.  23. 
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legal  efEect  of  the  findings,  it  would  be  otherwise.  That  would 
not  be  a  correction,  but  the  substitution  of  one  finding  for  an- 
other.  In  Wunderlin  y.  Cadogan,**'  the  court  said:  "The 
rules,  however,  do  not  prevent  the  court  from  correcting  mera 
mispriBone  and  orders  improvidently  and  uniatentionally  en- 
tered. That  a  given  order  is  of  that  unusual  character  ie  not 
to  be  presumed,  but  must  be  affirmatively  shown."  In  this  casa 
the  court  had  filed  a  second  set  of  findings,  stating  that  the 
firrt  set  were  made  "under  a  misapprehension."  Continuing, 
the  court  said :  "It  does  not  clearly  appear  what  the  misappre- 
hension consiBted  in,  or  whether  it  was  not  a  mere  misapprehen- 
non  of  the  effect  of  evideaice ;  and,  therefore,  it  is  a  close  ques- 
tion whether  the  case  falls  within  the  rule  of  the  exception 
above  stated.  It  is  not  neceesaxy  to  determine  this  question, 
however;  for  if  it  be  assumed  that  the  court  had  power  to  set 
aside  the  findings  as  improvidently  and  unintentioiially  made, 
the  defendants  had  a  right  to  be  heard  upon  the  question;  and 
the  court  had  no  power  to  proceed  to  annul  the  findings  in 
their  favor  without  notice  to  them," 

With  reference  to  the  time  within  which  the  order  setting 
aside  or  changing  the  findings  ae  for  mistake  or  misapprehen- 
sion may  be  made,  there  appears  to  be  no  settled  or  definite 
rule.  The  time  prescribed  in  section  473  of  the  California 
Code  of  Civil  Procedure  for  such  motions  generally  ia  "within  a 
reasonable  time,  but  in  no  case  exceeding  six  months."  With- 
out further  light  from  the  authorities  nothing  more  definito 
can  be  offered.  But  doubtless  it  would  be  held  to  be  unreason- 
able delay  if  the  order  were  postponed  until  after  a  motion  for 
a  new  trial  had  been  passed  upon,  or  until  an  appeal  from  the 
judgment  had  been  takea  and  perfected.'*® 

I  608.    Pover  of  court  to  amend  finding;!. 

As  to  whether,  in  the  absence  of  a  statute  expressly  allowing 
an  amendment  of  findings  after  they  are  filed,  and  before  the 
entiy  of  judgment,  the  court  has  power  to  amend  them,  and  as, 
to  the  extent  of  its  power  where  it  is  recognized,  the  authorities 
are  not  in  entire  harmony.     Such  power  appears  to  have  been 

1"  75  CU.  617,  619,  17  Pac.  713. 
lis  See  Bate  v.  Miller,  63  CaL  233. 
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fully  established  in  California,  but  its  extent  has  not  been  fully 
defined.  This  power  is  also  recognized  in  Utah,  under  similar 
statutory  provisions  as  those  in  California;  and  it  is  there  kid 
not  reversible  error  for  the  court  to  amend  the  findings  of  fact 
while  a  motion  for  a  new  trial  is  pending,  where  the  ameDd- 
ments  are  responsive  to  issues  presented  by  the  pleadingi, 
and  are  supported  by  the  evidenca**®  In  Spaulding  v. 
Howard**^  the  court  made  an  erroneous  statement  of  what  was 
held  in  Hayes  v.  Wetherbee,***  and  on  that  basis  gave  utter- 
ance to  untenable  and  misleading  dicta,  implying  that  the  court 
may  at  any  time  before  entry  of  judgment  make  and  file  an  en- 
tire new  set  of  findings,  warranting  a  judgment  different  from 
that  authorized  by  the  original  findings.  The  court  said  noth- 
ing in  the  latter  case  to  warrant  any  such  inference.  Nor  has 
any  such  doctrine  ever  been  declared  by  the  supreme  court,  un- 
less the  aforesaid  dicta  may  be  construed  to  be  such  a  declaration. 
In  the  other  of  the  two  cases  cited  by  the  court,**^*  the  court 
said  what  appears  to  negative  rather  than  uphold  the  power  to 
the  extent  indicated.  It  was  this :  '^With  the  exception  of  the 
two  corrections  which  we  have  noted  the  paper  indorsed  'find- 
ings,* filed  on  the  14th,  was  practically  a  copy  of  the  one  in- 
dorsed and  filed  on  the  13th,  and  if  the  filing  of  the  sec-ond 
w^as  error,  it  was  not  a  prejudicial  one,  for  all  that  there  vg? 
new  in  it  was  finding  of  certain  probative  facts,  not  necessary 
to  be  found,  the  ultimate  facts  already  found  being  sufficient. 
Both  sets  of  findings  w^ere  filed  before  judgment.  Both  are 
brought  up  to  this  court.  Either  is  sufficient  to  support  the 
judgment,  and  there  is  nothing  in  either  that  conflicts  with  the 
other  in  any  matter  material  to  the  issues-  in  the  cause  or  th.e 
judgment  entered.**  The  positive  views  expressed  in  Wiinder- 
lin  V.  Cadogan,^*^  which  have  never  been  repudiated  or  modi- 
fied, appear  to  limit  the  power  of  the  couri;  to  supplying  onii>- 

110  Hayes  v.  Lavagnino,  17  Utah,  185,  53  Pac.  1(129.  As  to  powar 
of  court  to  amend  findings,  see  Martin  v.  Bank,  7  S.  Dak.  263,  64 
N.  W.  127. 

120  121  Cal.  194,  198,  53  Pac.  563. 
lai  60  Cal.  396,  399. 

121  a  Smith  v.  Taylor,  82  Cal.  533,  544. 

122  76  Cal.  617. 
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'sb  filed,  and  corrections  of  clerical  errors, 
lubstibution  of  one  finding  for  another, 
Aid :  "The  remedy  for  erroneous  findings 
rt  new  trial.  And  the  relief  to  be  given 
de  awarding  of  a  new  trial  to  be  had  in 
not  proper  for  the  conrt  upon  a  motion 
lately  render  a  contrary  decision.  These 
eory  that  the  modes  in  which  a  decision 
irescribed  by  statute,  and  that  the  court 
itute  other  modes  in  th^r  place."  Sy 
ive  decision  with  those  rendered  during 
findings,  it  would  sem  that  this  rule  is 
jystema,^"" 

,t  the  court  cannot  amend  its  findings, 
a  or  otherwise,  so  as  to  call  for  a  judg- 
respect  different  from  that  authorized 
strengthened  by  a  consideration  of  the 
'  mie  would  have  upon'  the  rights  of  the 
<  proceeding  for  a  new  trial.  The  time 
I  latter  proceeding  begins  to  run  from  the 
ind  the  filing  of  findings  constitutes  the 
the  court  may  amend  its  decision  after 
stitute  a  different  decision  at  all,  it  may 
before  notice  of  intention  to  move  for  a 
the  losing  party  under  the  first  decision. 
'  trial  once  instituted  cannot,  however, 
lurpose  of  renewal.  If  abandoned  at  all, 
^  new  and  different  decision  might  neces- 
ipon  different  grounds  than  those  desig- 
«;  bat  the  party  would  thus  be  deprive"! 
)r  rely  upon  any  grounds  not  designated 
^gain,  the  amendment  of  the  findings 
'f  the  grounds  relied  upon  in  the  first 
might  in  view  of  that  fact  desire  to  urge 
only  be  supported  by  affidavits;  and,  al- 

daB,  28  CaL  304,  305;  Coraiig  v.  Bogera,  34 
h,  38  Oal.  S31,  99  Am.  Dee.  427,  and  note. 
,  381. 
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though  such  ground  might  have  been  designated  in  the  original 
notice,  and  affidavits  named  in  part  as  the  basis  of  the  motion, 
yet  the  time  for  serving  and  filing  them  might  lapse  prior  to 
making  the  amendment.*^® 

Findings   filed   after   the  entry  of   judgment   are  nugaton', 
under  the  more  recent  and  best  considered  cases.     That  tliis  is 
so  was  conceded  in  Spaulding  v.  Howard,  above  noticed;  and 
the  proposition  just  stated  is  abundantly  sustained  by  decision.^ 
of  the  same  court.^^^     And  in  Ayres  v.  Burr**®  the  court  en- 
forced that  rule  against  filing  the  findings  after  judgment,  even 
against  a  stipulation  of  a  contrary  effect.     In  Los  Angeles  t. 
Lankershim*^***  the  court  said :  "After  the  entry  of  final  judg- 
ment the  court  has  no  power  to  change  the  findings  of  fact  in 
any  material  respect.     The  superior  court  has  power  to  set  aside 
judgments  and  findings  upon  various  grounds,  as  provided  in 
the  Code  of  Civil  Procedure ;  but  there  is  no  provision  of  law 
authorizing  any  change  in  the  findings  of  fact  after  the  entry  of 
final  judgment  thereon,  while  the  judgment  is  allowed  to  stand. 
The  entry  of  final  judgment  terminates  the  jurisdiction  of  the 
court  over  the  cause  and  the  parties,  except  as  otherwise  ex- 
pressly provided  by  law.''    The  reason  why  the  power  to  filo 
findings  after  the  entry  of  judgment,  under  the  system  of  im- 
plied findings  was  recognized,  is  disclosed  in  one  of  the  several 
cases  which  might  be  cited  declaratory  of  such  power,  as  follows: 
"The  statute  authorized  exceptions  for  defective  or  insufficient 
findings,  and  we  must  presume  such  exceptions  were  filed  and 
sensed.     It  is  settled  that  when  a  cause  is  submitted  in  term, 
the  findings  and  judgment  may  be  filed  in  vacation.     And  when 
additional  findings  are  called  for  they  may  be,  and  ordinarilj 
must  be,  filed  subsequent  to  the  entry  of  judgment.*'^^ 

126  See  Polhemus  v.  Carpenter,  42  Cal.  375,  384. 

127  Knowlton  v.  McKenzie,  110  Cal.  183,  187,  42  Pac.  580;  Eichter 
V.  Herringsan,  110  Cal.  530,  537,  42  Pac.  1077;  Ayres  v.  Burr,  132 
Cal.  125,  64  Pac.  120;  Prince  v.  Lynch,  38  Cal.  528,  99  Am.  Dec.  42", 
and  note. 

128  132  Cal.  125,  64  Pac.  120. 
128a  100   Cal.   525,   532. 

120  Ogburn  v.  Connor,  46  Cal.  457,  354,  13  Am.  St.  Rep.  213. 
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10  SQch  thing  known  to  the  practice  as  a  proceed- 
or  set  aside  concltuions  of  law.  The  same  thing 
1,  however,  hj  proceeding  to  Bet  aside  and  vacate 
The  latter,  however,  conld  never  be  gronnded 
the  prior  or  ultimate  legal  coodosion  whicb  can 
leonappeoL 
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I  613.  Hetliodi  of  preparation  and  u<ei — Selation-  to  "ttate- 
nunt  on  appeal" — Statutory  changes. 

BiUfl  of  ezceptioQS,  like  appeals  from  the  judgment  upon 
which  they  are  to  be  ofled,  are  of  statutory  origin ;  and,  as  in  the 
casee  of  appeals  and  new  trials  upon  which  they  may  be  used, 
the  proceeding  which  terminates  in  their  completioD,  ready  for 
use,  is  prescribed  and  governed  by  statates.  Such  bills,  differ- 
ing, however,  in  form,  use  and  in  the  time  and  manner  of 
settlement,  have  always  been  a  feature  of  practice  in  CaHfomia. 
Herein,  as  was  stated  in  the  diacussion  of  findings,  a  consideTa- 
tion  and  differentiation  of  the  practice  nnder  the  former  system 
and  the  present  becomes  necessary,  for  the  reason  that  while 
many  of  the  decisions  rendered  prior  to  the  adoption  and  amend- 
ment of  the  codes  are  still  applicable,  yet  many  of  them  are 
inapplioable.  An  explanation  of  these  statutory  differences  may 
furnish  a  convenient  test  or  guide  in  the  examination  and  con- 
sideration of  authorities;  besides  systems  are  found  in  oth^r 
states  similar  in  many  respects  to  that  formerly  prevailing  in 
California. 

The  only  bills  of  exceptions  provided  for  in  the  Practice  Act 
of  1861  were  those  settled  at  the  trial.  The  sole  office  of  such 
bills  was  to  present,  on  appeal  from  the  judgment,  questions  aa 
to  errors  occurring  at  the  trial.  But  such  bills  were  not  the 
only  method  by  which  such  errors  could  be  presented.  They 
could  also  be  presented  by  statements  on  appeal ;  a  method  un- 
known to  tiie  present  system.  These  bills  and  statements  wers 
very  similar  in  resemblance  and  form,  and  their  purpose  was 
substantially  the  same,  that  is,  the  presentation  for  review  of 
<lue8tiona  of  law  arising  upon  the  matters  therein  set  forth.* 

The  bill  of  exceptions  is  a  simple  and  convenient  method  of 
preserving  exceptions  and  bringing  up  the  evidence  on  appeal, 
and  is  equally  applicable  to  any  and  all  kinds  of  appe&la  pro- 
vided for  by  the  code,  and  is  to  be  preferred  in  practice  to  a 
statement  of  the  case.* 

1  S«B  Tates  v.  Sraitli,  40  Cal.  669. 

i  See  Brant  v.  CQark,  81  Cal.  634,  22  Pae.  S63.  A  motion  for  a  new 
tiul  U  not  onl;  uoneceesary  to  aathorize  a  review  of  rulings  at  the 
tiial,  bnt  the  much  preferable  praetiFft  is  to  taice  them  up  by  bill  of 
nuptioni  or  statement  on  appeal:  Coopar  v.  Pacific  Uut.  Life  Ins.  Co., 
7  Nev.  lie,  8  Am.  Sep.  705. 
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lifference,  either  in  the  proceeding  for 
I,  betwerai  a  bill  settled  after  the  trial 
ion  for  new  trial,  settled  before  the 
le  use  of  the  bill  ^tber  on  appeal  from 
motion  and  any  appeal  which  may  be 
eon,  or  aa  both  is  without  qualification 
sannot  be  used  on  an  appeal  from  the 
leen  actually  or  eonstructively  need  on 
T  ppopoaition  is  subject,  however,  to 
If  the  statement  was  settled  wittiin 
bill  of  eiceptions  on  appeal  from  the 
m  settled,  tiie  fact  that  it  is  called  a 
d,  although  the  proceeding  for  new 
ed  to  lapse.* 

ng  billi  at  the  trial. 

ler  tiie  Practice  Act,  each  exception  is 
icated  by  the  j'lidge  and  filed  with  the 
itered  in  the  minutes.    The  method  is 

More  T.  Del  Valle,^  where  the  court 
many  others,  the  entire  minutes  of  the 
trauECTlpt.  This  is  not  proper,  as  we 
!arper  t.  Minor,  where  we  distinctly 
•ractice.  Exceptions  taken  during  the 
■  sections  188  and  189  of  the  Practice 
n  writing  to  the  judge*  by  the  counsel, 

clerk,'  should  be  written  upon  sheets 
led  by  the  judge,  and  filed  in  the  case; 
roll  is  made  np,  attached  to  the  jndg- 

of  this  propoaitioD  and  its  qualiflcationt, 

r, 

led  ajid'  Mitboritles  died,  chapter  22.  A 
North  Dakota,  settled  in  a  civil  action 
lied  bj'  MctioD  0467  of  the  Bevised  Codes, 
The  latter  lectiou  relates  to  cases  tried 
3er  the  former  only  the  sabstance  of  the 
rorthem  Pac  By.  Co.  v.  Lake,  10  N.  Dak. 

also,  Wetherbee  v.  Carroll,  33  CaL  SS3; 
IS;  Harper  t.  Minor,  27  CaL  107. 
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mont-roll.  The  proper  place  for  these  exceptions  is  not  in  the 
minutes  of  the  court,  for  they  are  to  form  a  part  of  the  judg- 
ment-roll. When  an  appeal  from  the  judgment  is  taken, 
these  bills  of  exceptions  are  certified  up  as  part  of  the  judg- 
ment-roll, and  not  as  copies  from  the  minutes  of  the  court. ' 
If  the  exception  was  not  thus  reduced  to  writing  and  settled 
by  the  judge,  immediately  upon  the  taking  of  the  exception,  it 
could  be  brought  before  the  court  for  review  only  by  a  statement 
on  appeal,  settled  in  the  mode  provided  in  the  Practice  Act,^ 
And  this  rule  holds  good  as  to  hiUs  settled  at  and  during  the 
trial  under  the  code,  except  that  the  thing  which  is  settled 
after  the  trial  is  now  a  bill  of  exceptions  rather  than  a  statement 
on  appeal,  as  formerly. 

Bills  of  exceptions  owing  to  the  fact  that  they  are  settled  as 
thus  explained,  are  not  available  for  the  purpose  of  obtaining 
a  review  of  any  orders  not  made  at  and  during  the  trial  Such 
orders,  except  appealable  orders,  could  only  be  reviewed,  nnder 
the  Practice  Act,  by  means  of  a  statement  on  appeal,  and  ondi^r 
the  code  may  only  be  reviewed  by  means  of  a  bill  of  exceptions 
settled  after  the  trial,  as  directed  in  the  code.*  This  was  ex- 
plained in  Harper  v.  Minor  ;^^  and  the  language  is  still  made 
applicable  by  merely  substituting  *T)ill  of  exceptions"  for 
"statement  on  appeal":  "If  an  appellant  desires  to  have  any 
intermediate  orders  affecting  the  judgment  appealed  from,  and 
not  forming  a  part  of  the  judgment-roll,  reviewed,  he  must,  by 
means  of  a  statement  on  appeal,  bring  them  into  the  record, 
Together  with  such  facts  forming  the  basis  of  the  orders,  as  are 
necessary  to  explain  the  action  of  the  court  below.  It  is  for 
this  very  purpose  that  the  party  is  authorized  by  law  to  hare 
a  statement  on  appeal  annexed  to  the  record  of  the  judgment, 
or  the  order  from  which  the  appeal  is  taken.''  The  requirement 
before  terms  of  court  were  abolished  by  Ihe  constitution  of  1BT9, 
that  the  judge  should  sign  the  minutes  at  the  close  of  the  tenn, 
did  not  authorize  the  entry  of  exceptions  signed  by  the  judge 

8  Central  Pac.  R.  R.  Co.  v.  Pearson,  35  Cal.  247.    Bee,  also,  Weinriei 
v.  Porteus,  12  Nev.  103. 

9  Cal.  Code  Civ.  Proc.,  {  650;  De  Pedrorena  v.  Hotchkiss,  95  CaL 
636,  30  Pac.  787. 

10  27  Cal.  109. 
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Harasztby  t.  Hortoa,**  there  was,  in  tii9 
:eptions,  but  the  nmiatee  of  the  court  were 
lag  the  exceptions,  anB  statements  of  eri- 
igs  in  conoection  with  them,  signed  by  the 
jfused  to  consider  them,  saying:  "There  ia 

attached  to  the  jndgment-roll  as  fonnd  in 
>rtioD  of  the  transcript  relied  upon  by  the 
^ed  the  caose  here  for  the  appellant  as  a 
'  not  snch-^it  is  only  an  extract  from  the 
,  dgned  by  the  judge  in  the  due  course  of 
be  court  had  from  day  to  day  during  the 

ler  the  Practice  Act,  mth  reference  to  bills 
there  under  the  code,  any  requirement  of 
rors  where  matters  contuned  in  a  bill  of 
ettled  at  or  after  the  trial,  are  relied  upon 


to  billi  settled  at  the  trial, 
ncee  are  incident  to  the  settlemenf  of  ex- 
progress  of  the  trial,  in  conformity  with 
cessary  to  interrupt  and  delay  all  proceed- 
ion,  and  all  the  matters  pertinent  thereto 
iting  which  must  be  then  and  there  settled 
3ge  and  filed.  But,  under  the  Washington 
ms  are  required  to  be  taken  to  findings  cf 
t  if  such  exceptions  were  taken  down  by 
'  order  of  the  judge,  instead  of  being  noted 
he  foot  of  the  decision,  But  by  an  OTCrsight, 
le  findings  or  filed  before  the  record  on  ap- 
s  within  the  power  of  the  lower  court  to 
inc  order  directing  the  filing  of  such  ex- 
pose of  supplying  the  omission,  and  such 
jnt  to  secure  a  review  of  tbe  evidence.'* 

ame  effect,  tJnited  Statae  v.  Choctaw  etc.  Co., 
);  St.  Croix  LninbeT  Co.  r.  Petuungton,  2  Dak. 

135,  for  explanation  and  aathorities. 
SibboDi^  23  WHoh.  2SG,  02  Pae.  773;  2  Ball. 
(  S0S2.    And  it  was  held  in  Wyoming  that 
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Again  there  were  as  many  bills  of  exceptions  in  the  case  as 
there  were  exceptions  taken  during  the  trials* 

If,  according  to  the  California  system,  review  is  desired  of 
any  nonappealable  orders  made  prior  to  the  trial  a  separate  bill 
has  to  be  prepared,  settled,  and  filed  after  the  triaL^*^  It  is  not 
at  all  strange  that  the  practice  of  settling  exceptions  during  tke 
trial  has  almost  entirely  disappeared,  and  that  there  are  fe^ 
recent  decisions  involving  questions  relevant  to  such  bills.  Tiie 
provision  of  the  Practice  Act  is  still  retained  in  the  code,  how- 
ever, with  no  change  calling  for  discussion,  and  is  as  follows: 
*^A  bill  containing  the  exception  to  any  decision  may  be  prt- 
sented  to  the  court  Or  judge  for  settlement,  at  the  time  the  de- 
cision is  made,  and  after  having  been  settled,  shall  be  signed 
by  the  judge  and  filed  with  the  clerk.     When  the  decision  ei- 

where  it  ia  stated  in  the  certificate  of  the  court  constituting  part  of 
the  biU  of  exceptions  that  plaintiff  excepted  to  a  certain  ruling,  thd 
reservation  of  an  exception  sufliciently  appears,  though  the  journal 
entries  incorporated  in  the  bill  do  not  show  an  exception:  Sawin  r. 
Pease,  6  Wyo.  91,  42  Pac.  750. 

14  In  Niagara  Mining  Co.  v.  Bunker  Hill  Min.  Co.,  59  Cal.  612. 
is  found  an  instance  of  three  bills  of  exceptions  settled  during  the 
trial.  It  is  permissible  to  have  more  than  one  biU  when  settled  after 
the  trial;  as  where  orders  and  rulings  have  been  made  by  more  than 
one  judge  in  the  same  case;  See  Turner  v.  Hearst,  115  Cal.  394,  393, 
47  Pac.  129. 

15  Oilman  r.  Bootz,  80  Cal.  504,  22  Pac.  265;  Spence  ▼.  Scott,  97 
Cal.  181,  31  Pac.  52,  939,  applying  rule  to  order  striking  out  parts 
of  answer;  post,  $J  024-020.  The  second  case  was  appeal  from  the 
judgment,  by  one  of  the  defendants.  The  court  said:  **It  is  daimel 
that  the  court  erroneously  struck  out  certain  portions  of  his  answer, 
and  this  is  the  only  question  which  he  seeks  to  present  on  this  ap- 
peal. Manifestly,  the  question  cannot  be  presented  without  a  bill 
of  exceptions:  Dimick  v.  Campbell,  31  Cal.  238;  Douglas  ▼.  Dakia, 
40  CaL  49;  Nevada  County  etc.  Canal  Co.  v.  Kidd,  43  Cal.  ISO;  Feelv 
V.  Shirley,  43  Cal.  309;  Code  Civ.  Proc,  §§  070,  950.  Indeed,  the 
decisions  upon  this  point  have  been  very  numerous,  commencing  with 
the  first  volume  of  the  reports.  The  following  are  a  few  of  them: 
Gunter  v.  Geary,  1  Cal.  402;  Griswold  v.  Sharpe,  2  Cal.  17;  Wilson 
V.  Middleton,  2  Cal.  54;  Castro  v.  Armesti,  14  Cal.  39;  Dowley  ▼. 
Hovious,  23  Cal.  103;  Harper  v.  Minor,  27  Cal.  107;  Mendocino  Co. 
V.  Morris,  32  Cal.  145;  People  v.  Empire  G.  &  S.  M.  Co.,  33  Cal.  171; 
Pardy  v.  Montgomery,  77  Cal.  320,  19  Pac.  530;  Gilman  v.  Bootz,  SO 
Cal.  504,  22  Pac.  255;  Caruthers  v.  Hensley,  90  Cal.  559,  27  Pac  41L" 
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cepted  to  is  made  by  a  tribunal  other  than  a  court,  or  by  a 
judicial  officer,  the  bill  of  exceptions  shall  be  presented  to,  and 
settled  and  signed  by  such  tribunal  or  ofBcer."  ^* 

Au  amendment  made  in  1876  vaa  the  insertion  of  the  word 
"deciaion"  for  the  word  "ruling."  Another  was  the  insertion 
of  the  words  "court  op"  before  the  word  "judge."  The  last 
'sentence  of  the  section  as  it  now  stands  was  not  in  the  section 
as  the  code  waa  first  adopted.  It  was  added  by  the  amendment 
of  1876. 

§  616.    Farther  u  to  biUt  settled  after  the  trial— Preparation 
and  nies  of. 

Since  biUa  to  te  used  on  appeal  from  Ihe  judgment  settled 
after  the  trial  and  bills  settled  for  use  on  motion  for  new  trial, 
may  be  used  interchangeably,  and  since  tlie  same  bill  may  he 
used  on  both  appeals,  if  embodied  in  the  same  transcript,  it 
necis^arily  follows  that  their  form  is  the  same. 

It  is  a  feature  common  to  all  bills  of  exceptions,  no  matter 
whtn,  or  how,  or  for  what  purpose  settled,  that  "the  objection 
mu^t  be  stated  with  so  much  of  the  evidence  or  other  matter  as 
ie  necessary  to  explain  it,  and  no  more";  that  "only  the  eub- 
atance  of  the  reporter's  notes  of  the  evidence  shall  be  stated," 
and  that  "documents  on  file  in  the  action  or  proceeding  may  be 
copied,  or  the  substance  thereof  stated,  or  a  reference  thereto 
sufficient  to  identify  them,  may  be  made."  " 

Although  section  649,  providing  for  the  settlement  of  bills 
during  the  trial  does  not  prescribe  the  foregoing  requisites,  eeo- 
tion  G50  does;  and  it  is  applicable,  in  this  respect,  to  all  bills. 
With  reference  to  the  general  form,  bills  settled  at,  and  those 
settled  after,  the  trial,  necessarily  differ  somewhat,  but  are  in 
nibstance  the  same,  while  as  before  stated,  the  latter  and  those 
to  be  used  on  the  motion  for  new  trial  are  the  same.  Conse- 
quently it  is  not  necessary  to  repeat  or  reinsert  here  the  ample 
discofsion  to  be  found  under  the  proper  head  on  the  subject  of 
new  trials  where  all  the  requisites  and  proceedings  for  settle- 
ooitB  of  such  bills  may  be  found."    But  as  the  record  on  ap- 

>'  Cal.  Code  Civ.  Proc,  J  649. 
"  Cal.  Code  Civ.  Proc,  H  850,  659.  nibd.  8. 
*  See  chapter  22,  quostiona  noil  differences  in  the  matter  of  gpeeifi- 


Mtion  are  there  also  di8pusse<l. 
New  Trial,  Vol.  11-82 
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peal  from  the  judgment  is  the  present  matter  for  consideration 
and  since  the  method  of  reviewing  nonappealable  orders  on 
appeal  from  the  judgment  could  not  there  be  properly  or  rele- 
vantly considered^  these  subjects  will  be  briefly  discussed  in  this 
place.  Such  orders^  when  they  affect  the  judgment,  are  re- 
viewable on  appeal  from  the  judgment,  and  no  separate  record 
for  that  purpose  is  necessary^  or  permissible.  But  since  such 
orders  are  often  made  after  a  hearing  upon  affidavits;  or  docu- 
mentary or  even  oral  evidence  which  form  no  part  of  the  pro- 
ceedings at  the  trial,  these  must  also  appear  in  the  bill  of  ex- 
ceptions settled  after  the  trial,  since  there  is  no  other  method 
of  having  them  examined  in  the  appellate  court.  In  Welsh  v. 
Allen/®  an  appeal  had  been  attempted  from  a  nonappealable 
order,  and  the  record  presented  was  similar  to  that  used  on  ap- 
pealable orders.  An  Objection  on  the  ground  that  the  order 
was  not  appealable  was  met  with  the  insistence  that  the  order 
was  a  final  determination  of  the  rights  of  the  parties,  and  in 
effect  a  final  judgment.  The  court  did  not  pass  upon  the  ques- 
tion of  whether  it  might  be  so  considered  but  in  dismissing  the 
appeal  said :  *The  transcript  before  us  does  not  contain  a  copy 
of  the  judgment-roU,  or  of  a  bill  of  exceptions,  or  of  a  stati* 
ment  in  the  case.  If  this  were  an  appeal  from  a  final  judg- 
ment, and  we  had  the  judgment-roll  before  us,  we  could  not 
consider  any  affidavits,  unless  they  were  embodied  in  a  bill  of 
exceptions,  or  statement  settled  in  due  form.'*  And  in 
Oilman  v.  Bootz,*^  the  court,  in  affirming  a  judgment,  said: 
"It  is  an  essential  component  of  the  rule  established  by  the  fore- 
going decisions  that  the  matter  relied  upon  for  review  of 
an  intermediate  nonappealable  order  need  not  be  presented 
to  the  court  in  any  form,  until  the  time  is  ripe  for  proceed- 
ing for  the  settlement  of  the  bill  to  be  used  on  appeal  from 
the  judgment.*'  In  Tregambo  v.  Comanche  etc.  Co.,**  an 
order  refusing  to  set  aside  a  default  was  made  prior  to  tha 
entry  of  the  judgment,  and  hence  could  only  be  reviewed  as  an 

19  54  Cal.  211. 

20  80  Cal.  563,  22  Pac.  255.  To  same  effect,  Douglas  v.  Dakin, 
46  Cal.  651;  Stoddart  v.  Burge,  53  Cal.  398;  Grant  v.  Los  Angeles  etc. 
Ky.  Co..  116  Cal.  71,  47  Pac.  872. 
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intermediate  nonappealable  order  on  an  appeal  from  the  judg- 
ment. Nevertheless,  the  defendant  prosecuted  an  appeal  both 
from  the  order  of  refusal  and  from  the  judgment.  The  record 
on  appeal  showed  that,  more  than  twenty  days  after  the  judg- 
ment, the  trial  judge  had  settled  a  bill  of  exceptions  taken  to 
the  order  refusing  to  set  aside  the  default,  and  more  than  thirty 
days  after  the  appeal  had  been  taken  the  settled  bill  was  filed. 
The  court  held  that  the  only  appeal  it  could  consider  was  that 
from  the  judgment,  which  must  be  reviewed  upon  the  judgment- 
roll  alone,  unless  the  bill  of  exceptions  contained  in  the  traa- 
Bcript  could  be  considered  as  part  of  the  record.  This  bill  was 
attacked  by  the  respondent  on  the  ground  that  it  was  not  pre- 
sented for  settlement  at  the  time  the  order  was  made  and  ex- 
cepted to.  The  court  decided  adversely  to  this  objection,  and 
after  referring  to  and  discussing  sections  649  and  650  said: 
^T!t  is  contended,  however,  that  section  650  refers  only  to  excep- 
tions taken  at  the  trial  of  a  cause,  and  not  to  exceptions  taken 
in  the  course  of  proceedings  before  the  trial  has  commenced; 
and  that,  as  this  was  an  exception  taken  to  a  decision  rendered 
on  a  motion  to  set  aside  a  default,  it  was  not  an  exception  taken 
*at  the  trial.*  Such  an  interpretation  is  one  which  seems  to  us 
to  stick  in  the  bark.  A  trial  is  the  examination  before  a  com- 
petent tribunal,  according  to  the  law  of  the  land,  of  the  facts  or 
law  put  in  issue  in  a  cause  for  the  purpose  of  determining  such 
issue.  When  a  court  hears  and  determines  any  issue  of  fact  or 
of  law  for  the  purpose  of  determining  the  rights  of  the  parties, 
it  may  be  considered  a  trial.  Such  an  issue  was  presented  on 
the  application  to  set  aside  the  default  entered  against  the  de- 
fendant. Upon  that  issue  the  court  heard  and  determined; 
and  to  the  decision  rendered  exceptions  were  taken,  which  were 
settled  as  exceptions  taken  at  the  trial  in  conformity  to  the 
provisions  of  section  650.  The  time  prescribed  by  that  section 
is  made  to  relate  to  the  settlement  of  bills  of  exceptions  taken 
to  any  decision  made  before  or  after  judgment;  for  it  is  pro- 
vided by  section  651  that  exceptions  taken  to  any  decision  made 
after  judgment  may  be  settled  or  noted  as  provided  in  section 
649 ;  but  a  bill  of  exceptions  may  be  presented  and  settled  after- 
ward, as  provided  in  section  650.  The  time  for  the  presenta- 
tion and  settlement  of  all  bills  of  exceptions  is  therefore  fixed 
by  section  650,  and  as  the  bill  of  exceptions  in  this  case  was 
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peal  from  the  juclgment  is  the  present  matter  for  consideratiou 
and  since  the  method  of  reviewing  nonappealable  orders  on 
appeal  from  the  judgment  could  not  there  be  properly  or  rele- 
vantly considered,  these  subjects  will  be  briefly  discussed  in  thl: 
place.  Such  orders,  when  they  affect  the  judgment,  are  re- 
viewable on  appeal  from  the  judgment,  and  no  separate  record 
for  that  purpose  is  necessary,  or  permissible.  But  since  such 
orders  are  often  made  after  a  hearing  upon  affidavits;  or  docu- 
mentary or  even  oral  evidence  which  form  no  part  of  the  pro- 
ceedings at  the  trial,  these  must  also  appear  in  the  bill  of  ex- 
coptions  settled  after  the  trial,  since  there  is  no  other  methoi 
of  having  them  examined  in  the  appellate  court.  In  Welsh  t. 
Allen,^®  an  appeal  had  been  attempted  from  a  nonappealali'e 
order,  and  the  record  presented  was  similar  to  that  used  on  ap- 
pealable orders.  An  objection  on  the  ground  that  the  order 
was  not  appealable  was  met  with  the  insistence  that  the  orde: 
was  a  final  detennination  of  the  rights  of  the  parties,  and  in 
effect  a  final  judgment.  The  court  did  not  pass  upon  the  ques- 
tion of  whether  it  might  be  so  considered  but  in  dismissing  the 
appeal  said :  "The  transcript  before  us  does  not  contain  a  copj 
of  the  judgment-roll,  or  of  a  bill  of  exceptions,  or  of  a  stat> 
mcnt  in  the  case.  If  this  were  an  appeal  from  a  final  juJc- 
ment,  and  we  had  the  judgment-roll  before  us,  we  could  net 
consider  any  affidavits,  unless  they  were  embodied  in  a  bill  of 
exceptions,  or  statement  settled  in  due  form."  And  '^^ 
Oilman  v.  Bootz,^^  the  court,  in  affirming  a  judgment,  said: 
"It  is  an  essential  component  of  the  rule  established  by  the  for> 
going  decisions  that  the  matter  relied  upon  for  review  if 
an  intermediate  nonappealable  order  need  not  be  presfnt'id 
to  the  court  in  any  form,  until  the  time  is  ripe  for  procea^ 
ing  for  the  settlement  of  the  bill  to  be  used  on  appeal  fn'in 
the  judgment."  In  Trogambo  v.  Comanche  etc.  Co.,**  an 
order  refusing  to  set  aside  a  default  was  made  prior  to  thi 
entry  of  the  judgment,  and  hence  could  only  be  reviewed  as  an 


19  54  Cal.  211. 

20  80  Cal.  563,  22  Pac.  255.  To  same  effect,  Douglas  ▼.  Dal^'^t 
46  Cal.  651;  Stoddart  v.  Burge,  53  Cal.  398 j  Grant  v.  Los  Angeles  etc. 
Ry,  Co..  116  Cal.  71,  47  Pac.  872. 
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unappealable  order  on  an  appeal  from  the  judg- 
elees,  tfae  defendant  prosecuted  an  appeal  both 

of  refusal  and  from  the  judgment.  The  record 
red  that,  more  than  twenty  days  after  the  j'udg- 

jndge  had  settled  a  bill  of  exceptions  taken  to 
ing  to  Bet  aside  the  default,  and  more  than  thirty 
appeal  had  been  taken  the  settled  bill  was  filed. 
.  that  the  only  appeal  it  could  consider  was  that 
lent,  which  must  be  reviewed  upon  the  judgment- 
BBs  the  bill  of  exccptionB  contained  in  the  tran- 

considered  as  part  of  the  record.  This  bill  wi3 
s  respondent  on  the  ground  that  it  waa  not  pre- 
lement  at  the  time  the  order  wag  made  and  ex- 
e  cOart  decided  adycrsely  to  this  objection,  and 

to  and  discussing  sections  649  and  650  said: 
d,  however,  that  section  650  refers  only  to  excep- 
the  trial  of  a  cause,  and  not  to  exceptions  taken 
of  proceedings  before  the  trial  has  commenced; 
is  was  an  exception  taken  to  a  decision  rendered 

act  aside  a  default,  it  was  not  an  exception  taken 

Such  an  interpretation  is  one  which  seems  to  iia 

bark.  A  trial  is  the  exnm:u\tion  before  a  com- 
,  according  to  the  law  of  the  land,  of  the  facts  or 
,e  in  a  cause  for  the  purpose  of  determining  such 
I  court  hears  and  determines  any  issue  of  fact  or 
purpose  of  determining  the  rights  of  the  parties, 
adered  a  trial.     Such  an  issue  was  presented  on 

to  set  aside  the  default  entered  against  the  de- 
B.  that  issue  the  court  heard  and  determined; 
ision  rendered  exceptions  were  taken,  which  were 
^tions  taken  at  the  trial  in  conformity  to  the 
ection  660.  The  time  prescribed  by  that  section 
ite  to  the  settlement  of  hills  of  exceptions  taken 
3  made  before  or  after  judgment;  for  it  is  pro- 
n  651  that  exceptions  taken  to  any  decision  mad« 
t  may  be  settled  or  noted  as  provided  in  section 

of  exceptions  may  be  presented  and  settled  after- 
ided  in  section  650.  The  time  for  the  presenta- 
:ment  of  all  bills  of  exceptions  is  therefore  fixed 
),  and  as  the  bill  of  exceptions  in  this  case  woa 
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presented  and  settled  within  that  time,  it  constitutes  a  part  of 
the  record  of  the  case."  This  decision  has  been  followed  with 
approval  in  subsequent  cases.^ 

§  617.    Either  the  one  or  the  other  method  must  be  punnei 

The  perfecting  of  a  bill  of  exceptions,  whatever  the  purpose, 
being  purely  a  statutory  proceeding,  while  either  one  or  the 
other  of  the  methods  provided  by  the  code  may  be  adopted  to 
secure  its  settlement,  but  no  method  which  has  not  express 
statutory  sanction  can  result  in  a  bill  which  the  courts  will  con- 
sider. Accordingly  it  was  held  that  an  ex  parte  bill  of  excep- 
tions to  the  rulings  of  the  court  in  passing  upon  the  accounts 
of  a  special  administrator,  in  striking  out  certain  items  and  re- 
ducing others,  upon  the  objection  of  a  creditor,  which  wa^  not 
settled  at  the  time  of  the  rulings,  but  was  settled  on  the  follow- 
ing day,  without  service  of  any  draft  thereof  upon  the  creditor, 
who  was  not  present  in  person  or  by  counsel  at  the  settlement 
thereof,  and  did  not  agree  to  the  same,  could  not  be  considered 
upon  appeal  from  the  order  settling  the  account,^ 

25  See  Pfister  v.  Wade,  59  Cal.  273;  Flagg  v.  Puterbaugh,  9S  CaL 
134,  32  Pac.  863.  The  latter  case  is  important  and  lays  down  rule 
for  settlement  of  bills  on  appealable  orders.  It  is  given  special  con- 
sideration,  post,    $}    624-C26. 

28  Estate  of  Scott,  128  Cal.  579,  61  Pac.  98.  The  court,  after 
setting  forth  the  record  appearing  in  the  transcript  and  refenin;: 
to  the  code  and  provisions,  said:  "The  section  contemplates  tie 
settlement  at  the  time  the  decision  is  made  during  the  trial  and 
in  presence  of  counsel  for  both  parties.  It  does  not  contemj^late  a 
Kettlement  of  the  bill  after  the  adjournment  of  court,  and  without 
any  notice  to  adverse  counsel.  If  such  bill  could  be  settled  the  next 
day,  why  not  the  next  week,  or  month,  or  year.  The  code  elsewhere 
makes  ample  provision  for  the  settlement  of  a  bill  of  exceptioiu 
after  trial  upon  giving  the  adverse  party  notice  and  time  to  prepare 
amendments  so  that  the  facts  may  all  be  accurately  stated.''  In 
Wetherbee  v.  Carroll,  33  Cal.  553,  the  court,  consulting  sections  ISs 
and  189  of  the  Practice  Act  which  contained  similar  machinery  for 
the  settlement  of  exceptions  during  the  trial  as  is  now  contained  in 
sections  649  and  650  of  the  Code  of  Civil  Procedure,  said:  "At  the 
trial  both  parties  are  present  and  in  settling  the  exception  can  be 
heard.  Each  party  can  see  that  every  thing  necessary  to  a  presenta- 
tion of  the  entire  merits  on  both  sides  is  introduced The  poliey 

of  the  act  is  that  wherever  there  is  a  possibility  that  a  partial  rec- 
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[ceptiona  penuisBilile  on  deciuoni  of  qaes- 

sntly  made  and  decisions  given,  which  may 
in  judgments  npon  pure  questions  of  law. 
ions  rest  upon  facte.  Even  when  the  de- 
murrer, it  reetB  npon  the  fact  that  a  plead- 
the  court  containing  certain  allegations  and 
ipcaking,  an  exception  can  never  be  taken 
if  fact,  a  new  trial  being  the  appropriate 
of  BHch  decisions.**  It  is  true  that  when 
the  appellate  court  will  review  facts,  and 
of  an  abuse  of  discretion.  But  in  the  lost 
>n  whether  a  court  has  abnsed  its  discretion 
on  this  view  has  been  founded  the  doctrine 
a  trial  of  an  issue  of  law,  and  a  decision 
le  party  against  whom  the  decision  is  made 
iiceptjons  settled  and  allowed,  and  the  ne- 
in  some  such  cases  is  obvious.  Many  orders 
mente  rendered  upon  undisputed  facts;  that 
n,  the  court  decides  a  question  of  law  arising 
incontroverted  facts.  Without  a  bill  of  ex- 
from  the  order  or  judgment  would  be  ab- 
absence  of  the  facts,  the  decision  would  be 
tions.  Thus,  in  Tregambo  v,  Comanche  etc. 
presented  upon  a  motion  to  set  aside  a  de- 
certain  acts  constituted  a  filing  of  certain 
s  bang  undisputed.  The  court,  in  nphold- 
ve  an  exception  to  the  decision  settled,  said : 

I  point,  niBj  be  made,  both  parties  ehaJl  have 
Ice  part  in  settling  it.  And  the  two  modes  pre- 
ling  the  exception  daring  tbe  progreM  of  the 
I  of  both  parties,  and  aanexing  it  to  the  judg- 
bj  a  subsequent  statement  in  the  mode  deaig- 
irlj  and  convenient  mode  of  accomplishing  that 
nnscbmidt  v.  McAndrewa,  4  Mont.  31,  5  Pac. 
Cay  V.  Montana  Union  B7.  Co.,  13  Uont.  15,  21, 
>f  Carpenter,  127  CaL  5S2,  60  Pae.  162. 
if  exception  is  "an  objection  upon  a  matter  of 
lU.:  CaL  Code  Civ.  Pro«.,  |  646. 
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7ordB  "we  except"  or  "we  save  an  ex- 
al  of  the  exception  already  taken.  But 
at  the  fact  that  many  objections  are 

a  matter  of  precaution  for  purposes 
with  the  trial  court,  and  that  it  often 
percentage  of  the  rulinga  made  to  evi- 

appeai.  The  true  theory,  howerer,  of 
he  objection  in  the  form  of  excepting 

opportunity  to  review,  and  lererse  or 

irrors  of  law  are  required  in  bills  of 
hen  or  bow  settled.  This  whole  sub- 
exploited  elsewhere,  its  consideratio'J 
jeded  with.** 

.g  and  preserving  exception!, 
lunsel  in  an  action  or  proceeding,  for 
of  attack  upon  the  final  determination, 

'  that  it  will,  or  possibility  that  it  inav 
it,  belongs  more  properly  to  a  treatise 
subject  closely  connected  with  the  pres- 
:  that  a  few  pertinent,  and  timely  sug- 
ble  to  all  and  highly  appreciated  by 

abnse  of  discretion — ^which  is  really  n 
rer  be  presumed,  but  must  be  affirma- 
foundation  of  the  whole  scheme  of  ap- 
he  statutory  provisions  for  eieeptions, 
rtatements  is  proj'ected  upon  this  rule, 
lilitate  the  exercise  of  the  right  in 
i  time,  protect  the  party  against  whom 

is  instituted  and  prosecuted  again<rt 
the  commission  of  new  errors  in  an 
;al  or  supposahle  errors  that  are  com- 

ere  can  be  no  decision  entitling  a  partv 
lere  be  a  basis  of  fact  presented  in  the 
the  procedure  lending  up  to  the  trial, 
id  when  the  decision  is  made,  it  is  one 
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of  a  legal  question.  Whether  the  decision,  when  made,  be  cc-t- 
rect  or  erroneous,  will  depend  upon  the  character  of  the  inV 
structure  of  fact. 

WTiere  an  exception  is  required  to  be  taken,  the  record  mu^: 
show  that  it  was  in  fact  taken,  and  that  it  was  taken  in  prop.: 
order  with  reference  to  other  proceedings.*^  But  though  a 
party  acquiesce  in  a  ruling  when  first  made,  he  is  not  thereby 
estopped  from  excepting,  if  the  same  ruling  should  be  subse- 
quently repeated.*^ 

Sometimes  the  party  upon  whom  the  right  or  duty  to  exco;  t 
devolves  must  take  other  action  with  a  view  to  excepting.  Thus 
if  he  believes  that  evidence  offered  against  him  is  inadmi^])!-* 
for  any  reason,  or  for  several  reasons,  it  behooves  him  to  stit.' 
all  his  objections  with  sufficient  distinctness  and  fullness  that 
the  court  may  not  mistake  their  point,  and  may  be  able  at  on':e 
to  refer  them  to  the  applicable  rule  of  evidence.  So  if  he  Vnf- 
lieve,  after  the  voir  dire  examination  of  a  juror,  that  it  die- 
closes  a  ground  of  challenge  for  cause,  care  must  be  taken  to 
base  the  challenge  upon  the  specific  ground  or  grounds  of  dis- 
qualification which  most  strongly  support  the  challenge,  in  ord-jr 
that  any  exception  to  the  ruling  of  the  court  on  the  challenize 
may  be  elToctive  on  appeal  or  on  motion  for  a  new  trial  lii 
other  instances,  and  in  the  presence  of  other  conditions,  he  md 
only  except.  For  instance,  he  need  only  except  to  an  ordu 
when  made,  it  being  other  than  one,  an  exception  to  which  i? 
excused  by  the  statute.  He  need  only  except  to  an  instnicrii^u 
given  or  refused.  If  he  offer  evidence  and  it  be  ruled  out  on 
object'on  of  the  opposing  counsel,  he  merely  saves  an  excepiiou. 

It  was  once  supposed  in  California  that  upon  triali  by  th-' 
court  without  a  jury  exceptions  were  necessary  in  order  that 
the  losing  party  might  avail  himself  of  error  of  the  court  ib 

80  See  Froman  v.  Patterson,  10  Mont.  107,  24  Pac.  692.  Evi.ien.^^ 
given  by  jurors  when  examined  upon  their  voir  dire  may  be  excluJp^ 
from  the  bill  of  exceptions,  unless  exceptions  are  reserved  to  the 
ruling  of  the  court,  on  the  admission  or  rejection  of  evidence  on  the 
trial  of  the  challenge:  People  v.  Goldenson,  76  Cal.  328,  19  Pac.  161. 
As  to  sufficiency  of  excepition,  see  Randall  v.  Burk  Tp.,  4  S.  DaL 
837,  57  N.  W.  4;  Alt  v.  Railway  Co.,  5  S.  Dak.  20,  57  N.  W.  lli^n 
Calkins  v.  Seabury  Min.  Co.,  5  S.  Dak.  299,  58  N.  W.  797;  Dlstad  v. 
Anderson,  2  N.  Dak.  167,  49  N.  W.  659. 

81  See  Lawrence  v.  Ballou,  37  Cal.  518,  521. 
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if  legal  principles  to  the  evidence  in  reaching 
lion,  though  no  opportunity  had  been  presented 
tion  during  the  trial  or  hearing.  Thus,  ia 
r,**  the  court  suggested  that,  when  a  case  was 
rithout  a  jury,  if  counsel  desired  certain  points 
dered  as  applicable  to  the  facts  established,  the 
uld  be  to  present  them  in  the  form  of  propo- 
arlier  case,**  a  similar  course  had  been  sug- 
per  practice.  And,  strange  to  relate,  notwith- 
ntervening  expositions  of  the  true  function 
and  of  the  correct  practice  for  review  of  de- 
idence,  and  of  ^uses  of  discretion  in  making 
to  take  that  course  was  strongly  intimated  as 
fnaal  to  consider  a  specification  of  insufficiency 
case  arising  subsequently  to  the  adoption  of 
igli  the  case  was  reversed  upon  another  ground, 
on,"  some  similar  suggestions  were  made,  but 
waa  decided  by  the  court,  or  pressed  for  de- 
Jamb  V.  Harbaugh,**  the  defendants,  at  the 
mony,  presented  to  the  court  certain  propo- 
r  requested  the  court  to  declare  as  legal  prin- 
ts the  facte  of  the  case,  and  to  render  its  de- 
ice  therewith.  Upon  the  refusal  of  the  court 
ook  exceptions,  and  carried  the  whole  matter 
mrt  by  bill  of  exceptions.  The  court  treated 
iresented  with  due,  or  rather  undue,  serious- 
!erring  to  the  fact  that  in  New  York,  and  per- 
itates,  such  a  practice  was  authorized  by  stat- 
was  unauthorized  by  the  Code  of  Civil  Pro- 
as follows :  "There  is  no  express  provision  to 
e  proviHion  that  the  decision  of  the  court  may 
igh  exceptions  taken  to  its  rulings  upon  the 
mce  during  the  trial,  or  through  an  exception 
self,  either  on  the  ground  of  insufficiency  of 
ard  of  law,  affords  to  the  losing  party  ample 

Am.  Dec.  lOS. 
arpe,  2  Cal.  23. 
1,  ST  Cal.  239. 


G2i 


APPELLATE  PRACTICE. 


13! 


.■J 


opportunity  for  securing  a  proper  consideration,  by  the  triil 
court  in  the  first  instance  upon  a  motion  for  a  new  trial,  or  1»t 
this  court  upon  an  appeal,  of  all  the  principles  of  law  applicalile 
to  the  facts  of  the  case.  If  the  facts  found  bv  the  court  do 
not  under  any  principle  Of  law  sustain  the  judgment,  this  can 
be  shown  on  appeal  without  any  bill  of  exceptions  setting  forth 
the  failure  of  the  trial  court  to  make  application  of  the  proper 
legal  principles;  and,  if  its  decision  upon  any  controverted  ques- 
tion of  fact  results  from  a  failure  to  properly  apply  the  law 
applicable  thereto,  or  from  a  consideration  of  evidence  not  en- 
titled to  be  considered,  this  error  can  be  reviewed  through  a 
bill  of  exceptions  in  which  is  specified  such  error  of  law,  or  that 
tlie  evidence  is  insufficient,  either  by  reason  of  its  incompt^tencj 
or  irrelevancy,  to  sustain  the  decision/* 


J 


§  621.    Bills  of  exceptions  as  part  of  juSgrnent-roU. 

Bills  of  exceptions  belong  to  the  judgment-roll,  whether  settled 
at  the  trial  or  afterward.*'^  And  in  Montana,  where  statement! 
on  appeal  are  in  use,  the  statement. is  part  of  the  judgment- 
roll.^®  And  it  is  of  no  consequence  in  this  respect  that  at  the 
time  of  settlement  the  judgment-roll  has  been  made  up.  It  u 
the  statutory  direction  and  not  the  mere  act  of  putting  the 
papers  together  that  make  any  designated  paper  a  part  of  the 
roll.  This  question  was  settled  with  reference  to  a  bill  settled 
and  filed  after  the  judgment-roll  was  made  up  in  Caldwell  v. 
Parks.^®  An  objection  to  a  consideration  of  the  bill  was  taken 
in  the  supreme  court  by  the  respondent,  who  claimed  that  it 
could  not  be  considered  as  forming  part  of  the  record  because 
it  was  not  taken  and  settled  at  the  trial,  when  the  rulings  there- 
in complained  of  were  made.  But  the  court  construed  the  sec- 
tions of  the  code  bearing  on  the  question  an&  reached  a  con- 
clusion adverse  to  the  construction  of  counsel,  savins::  "The 
argument  made  in  support  of  the  objection  is  rested  upon  sec- 

37  Cal.  Code  Civ.  Proc,  subd.  2.  See  Ganceart  v.  Henry,  98  CaL 
281,  33  Pac.  92,  holding  that  in  the  absence  of  a  bill  of  exceptions, 
embodying  the  notice  of  motion  to  strike  out  a  pleading,  the  motion 
and  order  of  the  court  refusing  such  motion  do  not  become  a  part  of 
the  juJgment-roU  under  this  section. 

88  Emerson  v.  Eldorado  Ditch  Co.,  18  Mont.  247,  44  Pac  9()9. 

89  47  Cal.  640. 
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tioD  950  of  the  Code  of  Civil  Procedure,  which  provides  that 
on  an  appeal  from  a  final  judgment,  the  transcript  shall  consist 
of  a  cop7  of  the  notice  of  appeal,  the  pleadings,  the  jndgment, 
and  Buch  other  parts  of  the  judgment-roll  as  are  necessary  lo 
present  the  points  relied  upon  for  reversal;  and  it  is  claimed 
that  nnless  the  bill  of  ezceptionB  had  properly  become  part  of 
the  judgment-roll,  it  cannot  constitute  part  of  the  record  upon 
appeal  from  the  judgment,  and  that,  iQasmuch  as  the  clerk 
is  required,  by  section  670,  of  the  Code  of  Ciril  Procedure,  to 
make  up  the  judgment-roll  immediately  after  the  entry  of  judg- 
ment, no  bill  of  esccpt'ons,  not  then  already,  'taken  and  filed,' 
can  be  considered  to  form  part  of  it.  Our  attention  is  also 
called  to  the  fact  that  the  Code  <Jf  Civil  Procedure  contains  no 
provision  allowing  bills  of  exceptions  to  be  annexed  to  the  judg- 
ment-roll, corresponding  with  section  338  of  the  late  Practice 
Act  providing  that  statements  on  appeal  might  be  so  annexed. 
We  think,  however,  that  this  cODstruction  of  the  code  cannot  be 
maintained,  in  view  of  section  650,  already  cited.  There  is 
no  doubt  that  that  section  provides  for  the  settlement  of  bills 
of  exceptions,  based  upon  errors  of  law  occurring  at  the  trial  of 
the  cause,  and  this  may  be  done  after  entry  of  judgment,  and 
after  the  judgment-roll  has  already  been  made  up  by  the  clerk, 
nnder  the  provisions  of  section  CTO,  But  if  the  position  of  the 
respondent  be  correct,  such  billa  of  exception  would  be  unavail- 
ing for  any  purpose,  except,  perhaps,  that  of  a  motion  for  a  new 
trial.  In  other  words,  a  party  relying  upon  errors  of  law  for 
the  reversal  of  the  judgment  would  be  compelled,  in  every  in- 
rtance  where  his  bill  of  exceptions  was  filed  only  after  the  entry 
of  judgment,  to  resort  to  a  motion  for  a  new  trial  in  the  court 
below,  before  he  could  present  such  errors  for  review  in  this 
court?  The  code  was  designed  to  simplify  proceedings  on  ap- 
peal, and  to  facilitate  the  review  of  questions  adjudged  in  the 
trial  courts.  Now,  under  the  practice  lately  prevailing,  it  never 
was  required,  thongh  it  was  permitted,  that  a  part^  who  com- 
pluned  of  errors  of  law  should  move  for  a  new  trial  in  the  court 
below  before  bringing  an  appeal  to  this  court.  It  was  never 
supposed  that  it  was  necessary  to  show  that  the  court  below 
had  committed  the  same  error  of  law  twice,  before  it  could  be 
made  a  subject  of  review  in  the  appellate  court,  and  we  do  not 
think  that  snch  an  incinivenicnt  rule  of  practice  has  been  pro- 
mulgated by  the  Code  of  Civil  Pj-ocedure." 
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affidavits  were  used,  from  that  to  be  used  if  the  matter  rtiied 
upon    to  reverse   the  order  was  oral    evidence,  or  other  docu- 
mentary evidence  than  affidavits.     In  the  former  case,  a  state- 
ment on  appeal    containing  such  other  matter  had  to  be  an- 
nexed to  the  order,  just  as  was  done  prior  to  the  adoption  of 
the  code,  on  appeal  from  the  judgment,  if  no  bill  of  exceptioni 
had  been  made  up  and  settled  at,  and  during,  the  trial.**   If 
the  matter  solely  relied  on  for  a  reversal  was  contained  in  affi- 
davits, no  statement  was  required.*    As  construed  by  the  su- 
preme court,  not  only  affidavits,  but  other  papers  on  file,  for 
instance,  the  complaint,  could  be  brought  up  if  properly  iden- 
tified as  having  been  used  at  the  hearing,  without  a  statement* 
But  where  other  evidence  was  exclusively  relied  on,  or  oth3r 
evidence  additional  to  affidavits  and  files  of  the  court,  there 
had  to  be  a  statement  containing  such  other  evidence.^    Bills 
of  exceptions  were  unknown  to  the  practice  in  appeals  from 
orders.® 

The  Code  of  Civil  Procedure,  as  first  adopted,  made  no  pro- 
vision for  statements  for  any  purpose  whatever.  It  merely  pro- 
vided,® in  the  case  of  new  trials,  that  the  application  should, 
when  made  upon  certain  grounds,  be  made  upon  ^T)ills  of  ex- 
ception, on  file.^*  *^  It  did  not  require  bills  of  exceptions  in 
every  case.  In  section  951,  relating,  as  in  the  present  code,  to 
appeals  from  judgip.ents  rendered  on  appeals,  and  from  orders, 
it  was  provided  that  the  appellant  should  furnish  the  appellate 
court  with  "a  copy  of  the  notice  of  appeal,  the  judgment  or  or- 
der appealed  from,  and  of  the  bill  of  exceptions  relating  there- 
to." The  bill  could  not  be  dispensed  with,  even  when  the  o^ 
der  was  based  exclusively  upon  affidavits."  ^^ 

4  This  statement  on  appeal  was  provided  for  by  section  338  of  the 
Practice  Act. 

5  See  section  343  of  Practice  Act  as  amended  in  1854. 
e  See  Gagliardo  v.  Crippen,  22  Cal.  362. 

7  See  Haggin  v.  Clark,  28  Cal.  163;  Cross  v.  Zane,  45  CaL  8fl> 

8  Wetherbee  v.  Carroll,  33  Cal.  549,  556. 
©  §  658. 

10  Kelly  V.  Larkin,  47  Cal.  58. 

11  So  held  in  Grozidal  v.  Bastanchure,  47  CaL  167,  where  the 
appeal  was  from  an  order  opening  a  default  made  on  afiidavits.  bee, 
also,  Jacks  v.  Buell,  47  Cal.  162. 
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By  amendment  in  1874,  section  951  waa  changed  to  its  pres- 
ent fonn.  The  words  "and  of  the  bill  of  exceptions  rekting 
thereto"  were  omitted,  and  the  words,  "and  of  papers  naed  oa 
the  bearing  in  the  court  below,"  aabstitnted. 

g  624.  Further  ai  to  blllt  of  exception!  on  appeal  from  orders. 
It  will  be  observed  that,  after  the  amendment  last  noticed, 
no  express  anthority  is  found  in  the  code  for  resort  to  a  bill 
of  ezctiptiona  on  appeal  from  an  appealable  order,  made  inter- 
mediafely.  Whether  the  omission  was  an  oversight,  or  it  was  con- 
sidered that  the  anthority  for  them  was  conferred  by  implica- 
tion, drawn  from  sections  other  than  951,  need  not  be  dis- 
cussed. At  any  rate,  none  are  eipreealy  authorized;  but  they 
are  not  forbidden.  Their  use  is  now  sanctioned  and  required 
1)T  a  rule  of  court,  which  reads  aa  follows :  "In  all  cases  of  ap- 
peals to  this  court,  from  the  orders  of  the  superior  courts,  the 
papers  and  evidence  used  or  taken  on  the  hearing  of  the  motion 
must  be  authenticated  by  incorporating  the  same  in  a  bill  of 
exceptions,  except  where  another  mode  of  authentication  is 
provided  by  law."  *•  The  rule  is  not  enforced  beyond  its  pur- 
pose. It  is  only  intended  to  apply  to  those  appeals  in  which 
the  order  ie  sought  to  be  reversed  because  of  mafrers  alleged 
to  be  shown  by  affidavits  or  evidence  taken  upon  the  hearing 
in  the  trial  court,  and  does  not  apply  when  the  order  appealed 
from  is  atta'cked  for  matters  appearing  upon  its  face,  or  upon 
the  face  of  the  record  of  which  it  forms  a  part.'*  And  al- 
ii Bopreme  court  rule  S9  adopted  in  IS92,  and  appears  in  the 
roles  publialied  in  130  Cal.,  pp.  xxxv  to  zUx,  inclusive.  Prior  to  1890, 
this  was  rule  32.  See,  also,  Muir  v.  Meredith,  S2  Cal.  19,  22  Phc. 
1080;  Smith  v.  Jordan,  122  Cal.  GS,  54  Pac.  368.  Facts  on  whicb  the 
judgment  and  a  prior  order  were  based  cannot  be  included  in  Btato- 
ment  of  facts  on  appeal  from  order  refusing  to  open  judgment:  State 
T.  Superior  Court  (Wash.),  70  Pac.  102. 

13  Uiller  V.  Lux,  100  Cal.  609,  35  Pac.  345,  639.  The  opinion  in 
this  cBie  contains  valuable  distinctions  and  suggestions  and  is,  in 
put,  as  follows:  "The  raspondenta  have  made  a  preliminary  motion 
to  dismiss  the  appeal  upon  the  ground  that  the  papers  contained  in 
tlia  transcript  are  not  authenticated  bj  a  bill  of  exceptions  as  re- 
quired bj  rule  32  of  this  court.  Section  951  of  the  Code  of  Civil 
Procedure  makes  it  the  duty  of  a  person  appealing  from  an  order 
to  furnish  this  court  with  a  copy  of  tbe  order  appealed  from,  and 
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though  it  is  perhaps  permissible,  and  is  a  frequent  practice^* 
to  incorporate  the  judgment-roll,  or  portions  thereof  which  has 
been  used  at  the  hearing  of  a  motion,  in  the  bill,  that  is  un- 
necessary. These  may  be  identified  by  the  certificate  of  the 
clerk,  just  as  he  would  certify  to  the  roll  on  an  appeal  from 
the  judgment.***    And  since  the  judgment-roll  is  not  made  up 

copies  *of  papers  used  on  the  hearing  in  the  court  below,'  and  rule 
32  of  this  court  provides  that  such  papers  or  evidence  must  be  au- 
thenticated by  a  bill  of  exceptions,  when  no  other  mode  of  authenti- 
cation is  provided  by  law.     This  rule  was  only  intended  to  apply  to 
those  appeals  in  which  the  order  is  sought  to  be  reversed,  because 
of  matters  alleged  to  be  shown  by  affidavits  or  evidence  used  or  taken 
upon  the  hearing  of  the  court  below.     Such  was  the  case  of  "White 
v.  White,  88  Cal.  429,  26  Pac.  236,  cited  by  respondents.     But  a  fair 
interpretation   of    its    language,    as   well    as    a    consideration  of  its 
object,  will  show  that  this  rule  of  the  court  can  have  no  application 
when   the   order   appealed   from    is   attacked   for   matters  appearing 
upon  its  face,  or  upon  the  face  of  the  record  of  which  it  forms  a 
part.     The  settlement  of  the  accounts  of  an  executor  or  administrat'^^r. 
though   sometimes  spoken  of  as  an  order,  is  in  effect  a  judgment; 
and  it  was  held  in  the  Estate  of  Page,  57  Cal.  238,  that  in  a  pro- 
ceeding for  the  settlement  of  such  an  account  *the  petition  and  ac- 
count, and  the  written  objections  filed  to  it  are  the  pleadings  which 
the  clerk  of  the  court  is  required  to  attach  to  a  copy  of  the  judg- 
ment  (Code  Civ.  Proc,   §   670),  and  these  constitute  the  judginent- 
roll';    and   to  the  same  eiTeot   is   the   earlier  and   well-considered  c.s>J 
of  Estate  of  Isaacs,  30  Cal.  106;  and  while  in  such  a  proceeding  it 
is  not  incumbent  upon  the  court  to  make  and  file  express  finilinirs. 
still,   when   the   account   is   assailed    in   any    particular    for   matters 
not  appearing  upon  its  face,  the  court  may  properly  make  expTe?^ 
findings  upon  such  issues,  as  was  done  in  the  Estate  of  Moore,  l^o 
Cal.  522,  31  Pac.  584,  and  when  it  does  so  such  findings  become  as 
much  a  part  of  the  judgment-roll  as  the  judgment  or  order  itself,  or 
the  account  and  exceptions  thereto  which  constitute  the  pleadings  of 
the  parties.     If  the  findings  in  this  case  are  to  be  regarded  as  a  part 
of  the  judgment-roll,  as  we  think  they  must,  then   every  objection 
urged  by  the  appellants  to  the  order  appears  upon  the  face  of  the 
judgment-roll,  and  in  such  a  case  a  bill  of  exceptions  has  no  oftice 
to  perform,  its  only  purpose  being  to   make  that   matter  of  rei'orJ 
which  would  not  otherwise  appear  as  such.     The   record  here  beicg 
sufficient  to  present  the  questions  raised  by  the  appellants  upon  this 
appeal,  the  motion  to  dismiss  the  appeal  must  be  denied." 

14  As  was  done  and  sanctioned  in  Reddington  v.  Cornwell,  90  CaL 
49,  27  Pac.  40. 

.    16  Miller  v.  Lux,  100  Cal.  609,  35  Pac.  345,  630. 
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nntil  after  final  judgment  has  been  entered,  it  ia  usnally  imprac* 
ticable  to  bring  np  the  entire  jadgment-roU  on  appeal  from  in- 
terlocutory judgments,  or  intermediate  orders,  nor  is  it  neces* 
earj,*" 

Tbe  same  rule  ia  in  force  in  Montana  as  in  California.  The 
proper  method  of  preaerring  and  preaenting  exception  on  appeal 
from  ord^B  ia  by  bill  of  ezceptiom.'^'  In  Sonth  Dakota,  afBdavitn 

la  See  Em«ri«k  v.  Alrarado,  64  Cal.  S29,  541,  2  Pac.  418.  The  court 
ID  tbig  cue  laid;  "It  is  further  urged  that  the  appeal  iboald  be  dii- 
mined  becanae  the  entire  judgment-roll  is  not  brought  np.  Conceding 
that  on  an  appeal  from  an  interlocntory  Judgment  in  partition,  the 
entire  judgment-roll,  »o  far  as  it  eziite,  is  to  be  and  CAn  be  brought 
upon  on  the  trauseript  on  appeal,  we  remark  that  it  is  not  the  practice 
of  this  eonrt  to  dismisa  an  appeal  under  saeh  circum stances,  when 
the  defect  can  be  readily  cored  on  a  suggestion  of  diminution.  It 
ii  clear,  however,  that  on  such  an  appeal  no  judgment -roll  has  been 
made  np.  No  final  judgment  has  been  rendered,  and  nntil  final  jndg- 
meut  has  been  made  and  entered,  the  judgment-roll  is  not  and  can- 
not be  required  to  be  made:  Code  Civ.  Proc,  i  670.  Before  the 
pastes  and  entiy  of  judgment,  according  to  what  is  known  as  the 
tommon-law  procedure,  the  roll  was  known  as  the  issue  roll,  or  nisi 
prina  roll;  after  tbe  entry  of  judgment  it  was  called  the  judgment- 
lolh  Boote's  Suit  at  Law,  136,  142,  143;  Stephen's  Pleading,  61; 
Abbott's  Iaw  Dictionary,  verba,  'Judgment  Record  or  Roll,'  citing 
Smith's  Action  at  Law,  164.  This,  however,,  applied  only  to  case«  at 
law.  No  judgment-roll  was  known  in  courts  of  equity.  The  plead- 
ings, process,  depositions,  orders  of  all  kinds,  upon  being  filed,  and 
Gn&I  decrees  when  enrolled,  in  eases  in  chancery,  went  into  and  con- 
stituted the  record.  The  case  before  us,  altbougb  courts  of  law  had 
al  M  early  period  jurisdictlou  in  cases  of  partition.  (1  Story's  Equity 
Jurisprudence,  046-649),  partakes  more  of  a  case  in  equity..  However, 
it  ia  sufficient  to  say,  that  no  judgment-roll  is  provided  for  by  the 
procedure  in  this  state  until  final  judgment  haa  been  entered,  and  we 
do  not  see  why  the  requirement  contended  for  here  should  obtain. 
The  appeal  should  not  be  dismissed  on  the  ground  referred  to,  and 
the  motion  is  denied.  If  any  party  had  desired  any  paper  to  be 
brought  upv  which  would  constitute  a  part  of  the  record  in  the  case 
vliea  the  toll  is  made  up,  and  would  be  material  on  the  examination 
sad  decision  of  the  cause,  on  a  suggestion  or  motion  to  that  effect, 
leave  would  have  been  granted." 

11  Harding  v.  McLaughlin,  23  Mont.  334,  58  Pac.  865.  Held,  how- 
ever, m  Parrott  v..McDevitt,  14  Mont  803,  36  Pac.  193,  that  no 
bill  of  exceptions  is  necessary  to  bring  up  for  review  a  ruling  on  a 
motion  to  uirect  tlie  clerk  to  enter  a  judgment  nunc  pro  tunc  as 
of  the  day  of  its  rendition.  Since  the  first  day  of  July,  1895,  when 
N«w  Trial,  VoL  11—83 
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will  be  considered,  if  properly  identified,  though  not  contained  in 
a  bill  of  exceptions.^®  It  also  appears  that  other  means  of  iden- 
tification are  sufiicient  in  Idaho.^*  Though  it  is  not  objec- 
tionable to  specify  errors  on  appeals  from  orders,  yet  it  is  not 
necessary  to  do  so.^ 

The  supreme  court  rule  above  quoted  is  broad  enougli  to  in- 
clude all  appealable  orders,  whether  made  before  or  after  final 
judgment.  Even  without  it,  bills  of  exceptions  are  required  on 
appeals  from  special  orders  made  after  final  judgment  by  se> 
tion  651  of  the  Code  of  Civil  Procedure.  An  appeal  from  sneh 
an  order,  without  a  bill  of  exceptions,  must  be  disregarded.^ 

§  625.  Time  and  manner  of  settling  the  bill  under  rule  29. 
It  will  be  noted  that  the  foregoing  rule  was  silent  as  to  the 
time  and  manner  in  which  the  bill  should  be  settled.  Tvo  sets 
of  opinions  were  previously  entertained  and  followed  out  in 
practice :  1.  That  the  settlement  should  be  made  at  the  hearing 
of  the  motion  as  bills  are  settled  at  the  trial,  according  to  the 
provisions  of  section  649;  2.  That  the  settlement  should  W 
made  as  bills  are  settled  after  the  trial,  under  the  provisions 
of  sections  650  and  651  of  the  Code  of  Civil  Procedure.  Al- 
though bills  settled  by  each  of  the  above  methods  had  been  useii 
in  the  supreme  court  upon  various  occasions,  without  objection 
being  raised,  still,  the  legal  and  proper  method  to  be  pursued, 
as  well  as  the  proper  time  for  the  settlement,  were  questions  as 
unsettled,  as  before  the  rule.  This  condition  of  unci^rtalntv 
continued  until  the  decision  in  Flagg  v.  Puterbaugh.*^  Tht? 
conclusion  clearly  deducible  from  the  opinion  of  the  court  ^t 

the  Code  of  Civil  Procedure  went  into  effect,  the  statutes  of  Mi^a- 
tana  no  longer  provide  for  or  recognize  a  "statement  on  appeal' 
as  a  means  whereby  matters  not  part  of  the  record  proper  may  be- 
come parcel  of  the  judgment-roll. 

18  Bedtkey  v.  Bedtkey,  15  S.  Dak.  310,  89  N.  W.  479.    See  Bailej 
V.  Scott,  1  S.  Dak.  337,  47  N.  W.  286,  to  same  effect. 

19  Thiessen  v.  Biggs  (Idaho),    51  Pae.  107;  Warren    v.  Stoddaru 
(Idaho),  59  Pac.  540. 

SO  Hunt  V.  Steese,  75  Cal.  620,  17  Pac.  920. 
21  Williamson  v.  Johnson,  137  Cal.  151,  69  Pac.  980. 
252'  98  Cal.  334,  136,  32  Pac.  863.    See,  also,  Smith  v.  Jordan,  123 
Cal.  68,  54  Pac.  368. 
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Jeatty  in  that  case  is,  that  either  of  the  abovo 
loda  may  be  adopted.  The  court  said,  in  part: 
3  lean  in  favor  of  giving  to  litigants  every  rea- 
nity  of  presenting  their  case  on  the  merits,  ami 
ure  should  be  made  to  serve  their  true  purpos-i 
od  facilitating  the  disposition  of  cansea  accord- 
rits,  rather  than  to  coovert  tiiem  into  a  meaoB 

Taking  this  view  of  the  matter,  and  assnming 
governed  by  section  64!*,  that  section  la  in  term* 

the  privilege  granted  the  party  of  presenting 
ptione  for  settlement  at  the  time  ol  the  ruling 
ly  exclusive.  It  would  frequently  be  extremely 
make  up  a  bill  of  exceptions  ingtanter,  and  there 
ly  a  court  should  hold  itself  rigidly  bound  ti> 
in  the  case  of  appealed  orders  mtade  before  final 
more  than  in  the  case  of  similar  orders  made 
nent,  which  are  provided  for  in  section  661.     In 

that  in  a  case  falling  under  section  649,  a  bill 
ght  to  be  settled  and  allowed,  if  presented  with- 

time  after  the  order  excepted  to,  and  that  the 
ed  by  section  660  and  65l,  should  determine 
•nahle  time.  The  petitioner  here  followed  the 
)ed  by  those  sections,  and  was  entitled  to  have 
rtions  allowed  and  certified.  It  is  only  in  con- 
twenty-ninth  rule  that  a  bill  of  exceptions  lo 
essary.  The  rule  does  not,  as  perhaps  it  ought, 
ractice  for  the  settlement  of  the  bills  of  excep- 
requires.  We  take  the  occasion,  therefore,  to 
ler  to  comply  with  that  rule,  parties  appealing 
y  follow  the  same  practice  prescribed  by  section 

the  Code  of  Civil  Procedure."  Certainly,  no 
)  made  upon  the  soundness  of  the  views  thus 

there  is  some  room  for  doubt,  whether  any 
eme  court  was  ever  necessary  to  authorize  bills 
I  appeals  from  intermediate  orders.     The  court 

this  case  that  they  are  not,  in  the  absence  of 
issible,  hut  that  it  "is  only  in  consequence  of 
h  rule  that  a  bill  of  exceptions  is  necessary." 
been  conceded  in  the  opinion  that  the  method 
jtion  651  for  the  settlement  of  bills  after  trial 
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was  inapplicable,  yet,  neither  that  section  nor  any  other  con- 
tains anything  exclusive  of  the  right  to  a  bill  on  appeal  from 
an  order,  unless  it  be  an  implication  arising  from  section  6oL 
It  must  be  assumed  that  the  legislature  was  aware  that  man? 
motions  resulting  in  appealable  orders  are  heard  on  oral  exi- 
dence.  It  is  also  reasonable  to  suppose  that  it  had  in  mind 
the  power  of  the  courts  to  prescribe  an  appropriate  method  for 
the  exercise  of  jurisdiction,  whether  appellate  or  original,  in 
the  absence  of  a  statutory  mode.  The  fact  that,  prior  to  1S92, 
there  was  no  rule  requiring  bills  of  exceptions  is  of  no  im- 
portance on  the  question  of  whether  the  bill,  as  a  means  of  ob- 
taining a  review  was  permissible,  nor  is  the  fact  that  the  rule 
requires  a  bill  to  be  used,  since  the  court  may  adopt  or  ratify, 
as  well  as  prescribe  an  appropriate  method,  as  it  has  often  done. 
In  Pieper  v.  Centinela  Land  Co.,**  the  court,  speaking  as  to 
the  sufficiency  of  the  identification  of  papers  brought  up  in  the 
transcript,  said :  ^TJnder  such  circumstances,  this  court  has  the 
power  to  prescribe,  by  a  rule,  how  such  papers  can  be  brought 
before  it  on  appeal.  This  it  can  do  in  order  to  make  effect^ul 
the  appeal  given  by  law.  As  it  has  such  right  to  make  a  rule 
in  advance,  it  has  like  power  to  ratify  and  adopt  the  mode  fol- 
lowed in  this  case.'^** 


§  626.  TJse  of  bills  of  exceptions  for  purposes  of  identification. 
The  code  adds  nothing  to  the  designation  of  the  papers  to 
be  used  on  the  appeals  mentioned  in  section  951,  as  a  guide  to 
the  identification  of  papers  in  the  supreme  court.  It  merely  di- 
rects that  "the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  judgment,  or  order  appealed 
from,  and  of  papers  used  in  the  hearing  in  the  court  below." 
Orders  made  after  judgment  are  included,  and  orders  on  mo- 
tions for  new  trial  are  mentioned  in  the  section  952. 

But  the  question  of  identification  of  papers  on  appeal  from 
the  latter  orders  is  elsewhere  cdnsidered.^""^  The  present  consid- 
eration relates  exclusively  to  appealable  intermediate  orders  and 

98  56  Cal.  173. 

24  But  the  inability  of  the  court  to  adopt,  or  ratify  in  conflict 
with  a  statute,  or  where  there  is  a  statutory  method  in  force^  must 
not  be  overlooked:    See  ante,   J   46(5. 

29  Ante,  §0;^ 
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The  entire  controversy  involved  in  those  cases  must  he  con- 
si  dered  to  have  been  set  at  rest  by  the  adoption  of  the  said 
rule.  The  rule  must  be  considered  exclusive,  except  where  a 
motion  for  new  trial  is  heard  on  the  minutes  of  the  court. 

It  is  now  well  settled  that,  on  all  appeals  from  orders,  ex- 
cept from  orders  made  on  motions  for  new  trial  on  the  min- 
utes, all  papers  used  at  the  hearing  in  the  court  below,  which 
it  is  desired  to  have  considered  on  appeal  must  be  authenticated 
(identified)  by  incorporating  them  in  a  bill  of  exceptions.^ 

80  See  San  Diego  Sav.  Bank  v.  Goodsell,  137  CaL  420,  70  Pac 
299;  White  v.  White,  88  Cal.  429,  26  Pac.  236;  Somers  v.  Somera,  81 
Cal.  608,  22  Pac.  967;  Linott  v.  Eowland,  119  Cal.  452,  51  Pae.  6S7; 
La  Fetra  v.  Gleason,  101  Cal.  246,  35  Pac  765;  Herrlich  v.  McDonald, 
80  Cal.  472,  22  Pac  299;  Spreckels  v.  Spreckels,  114  Cal.  60,  45  Pae 
1022;  Adams  v.  Andross,  85  Cal.. 609,  24  Pac.  842.  As  to  identifica- 
tion on  appeal  from  order  made  on  motion  for  new  trial  on  minutes, 
eee  post,  $J  628-632.  The  correct  practice  at  present  is  very  elearlr 
stated  and  explained  in  the  first  case  cited  above,  as  follows:  *^The 
appeal  from  the  order  must  be  heard  upon  the  papers  used  on  the 
hearing  in  the  court  below.  By  section  951  of  the  Code  of  CiTil 
Procedure  it  is  provided  that  *on  appeal  from  a  judgment  rendered 
on  an  appeal,  or  from  an  order,  except  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  judgment  or  order  appealed  from, 
and  of  papers  used  on  the  hearing  in  the  court  below.'  Kule  29 
of  this  court  (formerly  rule  32)  provides  how  the  papers  are  to  be 
authenticated,  and  is  as  follows:  *In  all  cases  of  appeal  to  this 
court  from  the  orders  of  the  superior  court  the  papers  or  evideuee 
used  or  taken  on  the  hearing  of  the  motion  must  be  authenticated 
by  incorporating  the  same  in  a  bill  of  exceptions,  except  when  an- 
other mode  of  authentication  is  provided  by  law.'  The  case  here 
comes  under  rule  29,  and  unless  we  can  say  that  the  papers  and 
evidence  used  at  the  hearing  are  properly  authenticated  we  cannot 
consider  the  bill  of  excep'tions.  The  decisions  above  referred  to 
hold,  and  the  language  of  the  rule  Is,  that  the  papers  and  evidence 
used  at  the  hearing  <must  be  authenticated  by  incorporating  the 
same  in  a  bill  of  exceptions';  and  this  means,  must  be  set  forth  in 
and  made  a  part  of  it.  The  bill  of  exceptions  taken  on  the  hearing 
of  a  motion  such  as  the  present  one  is  entirely  distinct  from  the 
judgment-roll,  and  is  intended  to  be  complete  in  itself  for  its  own 
purposes.  The  bill  of  exceptions  certified  as  settled  by  the  jud^'e 
refers  to  fourteen  different  papers  and  documents  as  used  at  the 
hearing,  not  one  of  which  is  incori>orated  in  the  bill.  The  only 
authentication  of  the  notice  of  the  motion  and  attached  affidavit  of 
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It  is  well  settled  that  no  bill  of  excep 
Bet  forth  any  paper  forming  part  of  the 
the  latter  is  also  esBeDtialty  a  part  of  the  i 
different  question  ia  preBented,  however, 
from  an  order  based  in  part  on  matters  i 
and  partlj  on  other  documentary  or  oral 
no  doubt  but  in  that  case  the  paper  might 
bill  of  exceptions,  but  that  it  might  be  i 
by  the  clerk's  certificate." 

Littlefleld,  which  ig  essential  to  the  conaideTB 
by  Btipnl&tioD  of  counsel.  8iimlikrl7  the^  an! 
tion,  the  conectnera  of  the  jadgmeat'ToU,  a 
donemeata  of  admiaBioii  of  service  and  file-ra 
mentB  are  eorrectly  stated. '—thia  probably  for 
Ihii  conrt  to  identify  thtun.  But  the  judge  i 
luthentieate  the  papers  uaed  at  the  hearing,  t 
by  ineorporatiag  them  in  the  bill  of  exceptf 
to  contend  that  giving  a  brief  description  o 
Vaper,  its  Sate,  date  of  filing,  and  the  name 
the  affidavit  (where  an  affidavit  is  the  paper] 
■n  examination  of  the  traoseiipt,  a  particular 
be  found  anawering  the  description  and  no  othi 
the  deicriptioa.  And  it  was  upon  thia  theory, 
wu  aaked  to  settle  the  bill.  He  followed  the 
but  the  Btipolation  was,  that  the  skeleton 
Mttled  and  allowed,  plaintiff  'reserving  all 
tioua,'  and  the  judge  settled  the  bill  as  thus 
«e  have  seen,  authenticating  a  single  paper  i 
■re  asked  to  say  that  the  papers  and  eviden 
porated  in  the  bill  of  exceptions,  but  that  it  . 
•0  earmarked  that  they  can  be  identified  in  tl 
eoee  to  the  catalogaed  list  of  papers  in  the  bil 
ot  them  with  like  papen  found  in  the  trans 
nu  intended  to  remove  all  doubt  aa  to  what 
the  conrt  at  the  hearing  of  the  motion,  by  rei 
torporated  in  the  bill.  This  court  cannot,  un< 
to  leareh  through  the  transcript  to  discover 
tli>  bill  of  eieeptions  only  by  some  general  d 
dates  ud  dates  of  filing.  Aside  from  the  la 
toDrt  by  this  method,  it  would  lead  to  uncert 
M  to  the  papers  intended  to  be  included  in  th 
that  certainty  of  authentication  which  moat 
judge  who  heara  the  motion." 

»  UiUer  v.  Lax,  100  Cal.  609,  013,  8S  Ft 
QrtysoD,  24  Nov.  422,  60  Fao.  SSL 
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The  arrangement  of  the  transcript,  and  the  fonn  in  wh: A 
the  copies,  required  by  law  to  be  furnished,  that  is,  vbtther 
in  writing  or  in  print,  the  procedure  for  supphing  defer! 
therein,  and  designating  the  consequences  of  a  failure  to  con- 
form to  all  such  requirements  and  regulations,  are  nsaally, 
though  not  always,  governed  and  regulated  by  rules  of  the  ap- 
pellate court,  in  the  exercise  of  its  power  to  prescribe  the  m^le 
of  exercising  its  jurisdiction,  rather  than  by  statute.  This 
power  is  exercised  by  the  adoption  and  promulgation  of  oouri 
rules. 

§  634.    Printing  tranicripti. 

Prior  to  1864,  there  was  no  rule  of  the  supreme  conrt  of 
California  requiring  transcripts  to  be  printed,  and  most  of  the 
transcripts  were  written.  Even  in  the  absence  of  a  court  rule, 
or  any  statute  on  the  subject,  other  than  one  requiring  that 
copies  shall  be  furnished,  there  is  no  doubt  that  a  printed  tran- 
script would  be,  not  only  acceptable,  but  preferable.  This  is 
evidenced,  if  any  evidence  were  needed,  by  the  remarks  of  h** 
tice  Sawyer  in  Estate  of  Boyd,*  calling  the  attention  of  the  pro- 
fession to  the  new  rule  which  had  just  been  adopted.  He 
said,  in  part:  **A  transcript  is  a  copy  of  the  record,  or  por- 
tions of  the  record,  in  the  case,  and  there  is  little  chance  fo? 
disacireemcnt  between  attorneys  as  to  whether  the  record  is  co> 
rectly  copied  or  not,  unless  it  is  willful.  It  was  thought  thst 
the  printing  of  transcript  would  greatly  facilitate  the  exam- 
ination and  hasten  the  decision  of  causes,  as  well  as  lessen  the 
liability  of  the  judges  to  overlook  or  misapprehend  importatit 
facts  in  the  case,  and  in  other  respects  promote  the  admin:^ 
tration  of  justice.  As  each  attorney  would  have  a  copy,  it 
would  enable  the  counsel  to  more  thoroughly  prepare  their  cases 
for  ar<rument,  and  facilitate  their  references  to  the  record. 
The  rule  of  the  California  supreme  court  then  adopted  was  nile 
6.     In  the  new  rules,  adopted  April  13,  1892,  it  is  rule  7  * 

8  25  Cal.  511,  513. 

4  See  printed  rules  130  Cal.  In  Nevada  the  appellant  has  tbe 
option  to  either  have  the  original  papers  certifiod  to  the  suprpnie 
court  or  a  transcript:  See  Nev.  Stats.  1895,  p.  58 j  Peers  v.  Beed, 
23  Nev.  404,  48  Pac.  897. 
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new  transcript,  conforming  to  the  rules  at  his  own  cost,  undti 
a  penalty  of  dismissal  for  noncompliance.*  Though  a  failure 
to  comply  with  such  rule  may  not  warrant  a  dismissal,  ani 
though  it  may  not  lead  to  any  positive  adverse  action  on  the 
part  of  opposing  counsel,  or  of  the  court,  still,  it  may  be  an 
obstacle  to  a  full  and  fair  examination  of  the  record.^ 

In  California,  the  observance  of  the  rule  has  been  to  some  ex- 
tent secured  by  rule  10,  which  provides  that  '^o  transcript, 
or  other  paper  or  document,  which  fails  to  conform  to  the  re- 
quirements of  these  rules,  shall  be  filed  by  the  clerk."  Thi? 
rule  was  changed  in  1892.  Previously,  it  contained  the  words 
**with  the  clerk."  The  change  shifts  the  responsibility  from 
counsel  to  an  officer  under  the  immediate  control  of  the  court, 
and  better  secures  its  enforcement. 

5  In  Martin  v.  Hudson,  79  Cal.  612,  21  Pac.  1135,  the  transcript 
was  ordered  stricken  out  after  submission  and  thirty  days  granted 
to  appellants  to  print  a  new  one  in  conformity  to  the  rule. 

6  See  Taylor  v.  McCormick  (Idaho),  66  Pac.  805;  Authier  v.  Ben- 
nett, 16  Mont.  110,  40  Pac.  182.  In  the  second  case,  the  court  after 
adverting  to  and  describing  the  condition  of  the  transcript,  pro- 
ceeded as  follows:  "This  record  is  much  like  that  in  Becker  v. 
Commissioners,  10  Mont.  87,  24  Pac.  700,  in  which  case  we  saiih 
'The  engrosser,  instead  of  constructing  a  perfect  work,  has  simplj 
piled  up  the  material  in  a  disorderly  mass,  as  it  came  to  his  ban! 
That  this  is  not  an  adherence  to  chronological  order  does  not  re- 
quire extended  discussion':  See,  also,  Newell  v.  Meyendorff,  9  Mont, 
254,  18  Am.  St  Bep.  738,  23  Pac  333,  and  cases  there  collected: 
Barger  v.  Halford,  10  Mont.  57,  24  Pac.  699;  Mont.  Ry.  Co.  v. 
Warren,  6  Mont.  275,  12  Pac.  641;  Fant  v.  Tandy,  7  Mont.  443.  17 
Pac  560;  Sherman  v.  Higgins,  7  Mont.  479,  17  Pac.  561;  Baymond  v. 
Thexton,  7  Mont.  299,  17  Pac  258;  Rodoni  v.  Lytle,  13  Mont,  1-3, 

32  Pac  491 It  seems  to  be  a  severe  course  to  strike  out  an 

appellant's  record  when  he  appears  to  have  an  appeal  which  should 
be  sustained.  Moreover,  in  this  case  the  district  judge  was  aa 
much  at  fault  in  settling  the  statement  as  was  counsel  in  preparing 
it.  The  record  has  been  in  this  court  for  eighteen  months,  and  no 
motion  made  to  strike  it  out,  and  no  oral  argument  made  by  the  re- 
spondent on  the  hearing.  We  concluded  to  examine  the  case  on  its 
merits,  but  our  doing  so  in  this  case  is  not  a  precedent  for  a  further 
exercise  of  our  patience  in  this  respect  in  the  future.  The  fact  la 
that,  since  the  views  were  expressed  in  the  cases  above  cited,  records 
have  been  much  improved,  and  we  have  mercifully  hesitated  to  sud- 
denly make  an  example  of  the  appellant  herein." 


TBANSCBIPT.  S  636 

-By  Btipvlation. 

the  tranecript  is  regulated  b;  the 
iipplements  the  statute  and  reads,  in 
larty  shall  presfent  to  the  attorney  of 
teiipt  on  appeal,  in  a  civil  cause,  and 
it  the  same  is  correct,  and  said  attor- 
ihall,  for  a  period  of  five  days,  neglect 
:h  certificate,  or,  if  deemed  incorrect, 
or  the  same  time,  to  serve  upon  the 
t  a  written  statement  of  the  particu- 
ipt  is  incorrect,  or,  upon  the  presenta- 
rected  in  the  particulars  thus  specified, 
use  for  a  period  of  two  days  to  join 
sts  of  procuring  the  certificate  to  such 
r  of  the  proper  court  shall  be  taxed 
ittomey  so  neglects  or  refuses."     This 

change  since  1864,     The  stipulation 
rties  choose  to  extend  it,  than  to  cover 
©rrectnese  of  the  transcript. 
Hi,  bound  by  the  terms  inserted  in  the 

for  as  if  they  appeared  in  a  separate 
ppellate  court,  or  entered  on  its  min- 
to  go  beyond  the  purpose  of  the  rule 
srdei  to  justify  an  inference  that  the 
ban  to  admit  that  the  transcript  con- 
tie  originals,  in  so  far  as  it  purports 
IS  the  attorney  desires  to  go  farther 
le  is  merely  to  stipulate  that  the  tran- 
pies  of  the  originals  on  file.  A  stipn- 
e  foregoing  transcript  is  correct"  has 
vaa  held  not  to  waive  an  omission  of 
;cord.  In  other  words,  it  merely  tuok 
ertificate,  that  the  papers,  to  which  it 
copies.®  In  another  case,  the  stipula- 
tting  the  correctness  of  the  copies  cer- 
:  twenty-one  pages  constitute  the  tran- 
tie  orders  appealed  from."  This  was 
antial  defect  in  the  record,  to  wit,  the 
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substitution  of  a  bill  of  exceptions  for  a  statement  on  apped, 
required  by  the  Practice  Act  of  1851.     The  court  mi  tk:  it 
was  manifestly  not  designed  to  do  more  than  authenticate  th*j 
transcript  as  a  true  copy  of  the  record  below,  and  to  di?p:n^ 
with  the  clerk's  certificate.®    In   Siebe  v.  Joshua  Hendy  M. 
Works/®  the  same  construction  was  placed  upon  a  stipukricn 
to  a  transcript  which  was  vitally  defective.     The  stipdatioa 
stated    in  substance    that    the  copies    mentioned  were  corra^t 
copies,  and  that  certain  documents  therein  mentioned,  vere  in- 
troduced in  evidence  at  the  trial.     The  court  said,  folio's^:!! 
the  last-mentioned  case,  that  the  stipulation  was  of  no  more  f^r  i} 
than  the  usual  certificate  of  the  clerk  in  authentication  of  t^* 
transcript.     But  a  certificate  of  counsel  for  respective  par:!-> 
to  the  transcript,  to  the  eflect  that  the  transcript  is  correct  arl 
contains  all  of    the  evidence,  cannot    be  contradicted  by  tn? 
coun-el  for  respondents,  unless  it  be  sIiot^ti  that  {!io  ccrtifici*^ 
was  obtained  by  fraud,  and  that,  as  a  matter  of  fact,  the  tr?n- 
script  is  not  correct.** 

Where  the  parties  stipulated  that  a  printed  abstract  shon:^ 
be  filed  in  lieu  of  the  usual  transcript  on  appeal,  it  was  b.l 
that  one  of  them  could  not  afterward  object  that  the  court  bl 
no  jurisdiction,  by  reason  of  the  terms  of  a  statute  prona::2 
that  the  jurisdiction  of  the  appellate  couit  should  attach  only 
on  filing  the  transcript.*^ 

9  Wetherbee  v.  Carroll,  33  Cal.  549. 

10  86  Cal.  390,  25  Pac.  14.  See,  also,  Leonard  v.  Shaw,  114  CaL 
69,  45  Pac.   1012. 

11  Wilson  V.  Wilson  (Maho),  57  Pac.  708.  See,  also,  Bliss  t. 
Grayson,  24  Nev.  422,  56  Pac.  231,  holding  that  respondent,  by  ap- 
pearing and  filing  his  points  and  authorities  upon  the  merits  of  tLe 
case,  waived  all  objection  to  the  clerk's  certificate  to  the  record. 

12  Fratt  V.  Wilson,  30  Or.  542,  47  Pac.  706,  48  Pae.  356.  In  this 
case  the  court  said:  "Tliis  is  a  motion  to  dismiss  an  appeal,  1'« 
record  shows  that  the  appeal  was  regularly  taken  and  perfeet-^^, 
but,  instead  of  the  usual  transcript  of  the  cause,  there  was  file^  J^ 
this  court  a  printed  abstract  thereof,  by  agreement  of  the  panics 
thereto,  entered  into  in  pursuance  of  rule  13  (24  Or.  601,  37  Fa', 
viii.)  Pluntiflr'a  counsel  now  contend  that  jursdiction  cannot  '^ 
conferred  by  consent  of  the  parties,  and,  under  section  541  of  Hili's 
Code,  is  not  acquired  until  the  transcript  is  filed,  and  that,  even  li 
the  abstract  be  regarded    as  supplying  the  place    of  the  transcript, 
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has  been  properly  filed,  or  a  stipulation  of  the  parties  waiviir^ 
an  undertaking."  **  The  section  says  nothing  as  to  a  cfrri£ci- 
tion  by  the  clerk  where  a  deposit  is  made  in  lieu  of  an  under- 
taking. But  it  was  held,  under  statutes  similar  to  tho^e  of 
California,  that  a  certificate  of  the  clerk  of  the  superior  ccurl, 
that  a  certain  sum  was  deposited  with  him  by  an  appellant  in 
lieu  of  his  appeal  bond  was  conclusive  evidence  of  that  fact.'* 
The  rule  of  court  last  noticed  prescribes  the  method  by  vLic'i 
the  right  of  certification  by  stipulation,  conferred  by  the  stat- 
ute, may  be  exercised ;  but  there  is  not,  in  any  rule,  nor  in  the 
code  is  there  any  specification,  as  to  the  form  of  authenticatioTi 
by  the  clerk. 

The  transcript  must  be  authenticated  in  one  method  or  tb 
other,  prior  to  submission;  else  the  appeal  will  be  dismissed.'^ 

The  clerk's  certificate  should  be  limited  to  a  statement  that 
the  transcript  contains  correct  copies  of  the  originals,  on  file 
in  his  office.^^  Whether  they  are  all  that  are  necessary  lo  cxii- 
stitute  the  complete  record  on  appeal  is  not  for  him  to  deter- 
mine; and  a  statement  to  that  effect  will  be  ignored,  as  cot 
being  within  his  province.  Nor  is  any  purpose  accomplisl.^^1 
by  a  statement  in  the  clerk's  certificate  that  certain  papers  con- 
stitute, in  whole  or  in  part,  the  judgment-roll.^®    Nor  has  the 

15  Cal.  Code  Civ.  Proc,  §  953.  Form  of  certificate  used  in  Sim- 
mons Hardware  Co.  v.  Alturas  Commercial  Co.,  4  Idaho,  3S6,  39 
Pac.  53,  held  sufficient  compliance  with  Revised  Statutes  of  Idaho, 
section  4821.  See  Taylor  v.  McCormick  (Idaho),  64  Pac.  239,  hold- 
ing that  when  the  clerk's  certificate  to  the  transcript  shows  ibai 
he  certified  a  transcript  composed  of  forty-one  pages  of  typewrlttca 
matter,  and  the  transcript  to  which  such  certificate  is  attached  is 
comi>osed  of  fifty-six  pages  of  printed  matter,  the  certificate  is  DJt 
sufficient.  As  to  certifying  to  evidence  in  equity  cases  in  Oregon, 
see  Tallmadge  v.  Hooper,  37  Or.  503,  61  Pac.  349;  rehearing  denieu: 
37  Or.  603,   61  Pac.   1127. 

10  In  re  Sullivan's  Estate,  25  Wash.  430,  65  Pac.  793.  It  would 
no  doubt  be  prima  facie  sufficient  in  California,  but  within  the 
reasoning  in  Duncan  v.  Times  Mirror  Pub.  Co.,  109  Cal.  ^^^',  -^ 
Pac.  147,  it  would  not  be  conclusive. 

17  As  to  which,  see  post,  §§  650,  665. 

18  See  State  v.  Millis,  19  Mont.  444,  48  Pac.  773. 

10  O'Shea  v.  Wilkinson,  95  Cal.  454,  30  Pac.  588.  In  this  «« 
the    court    said:  **The    transcript    contains    what    purports   to   b« 
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:e  power  to  decide  or  order  what  papers 
cord  on  appeal  than  the  clerk.*® 
supreme  court  over  the  clerk  of  the  lower 
>eB  of  appellate  juriBdiction,  is  fully  con- 
appropriate  head.** 

B  the  proper  place  for  the  insertion  of  a 
lertaking  on  appeal  in  due  form,"  or  a 
rties  waiving  it,  haa  been  properly  filed.^ 
living  the  undertaking  should,  of  course, 
c  of  the  lower  court. 

incemed  as  to  the  aufSciency  of  the  snre- 
iled  upon  to  ofBciate  in  the  proceeding  to 
i  the  undertaking  is  "in  due  form,"  and 
lied" — ^that  is,  filed  in  proper  time — it  is 

I,  order  overruling  tbe  demurrer,  mianteB  of 
I  judgmeDt,  with  a  certificate  of  the  elerk 
that  they  we  correct,  but  does  not  say  that 
gment-rolL  Respondent  claims  that  we  can- 
ntained  in  these  papers  without  a  certificate 
ire  copies  of  the  records  which  constitute  the 
itention  cannot  be  sustained.  The  code  speci- 
,  constitute  the  judgment -roll,  Eicept  in  cases 
up  hj  attaching  together  'the  pleadings,  a 
the  jury  or  fiudiog  of  the  court  or  referee, 
iken  and  flled,  aod  a  copy  of  any  order  made 
g  to  change  of  parties,  and  a  copy  of  the 
toe.,  i  670.  It  is  no  part  of  the  duties  of 
t  tbe  papers  contained  in  tbe  transcript  con- 
ipeal  although  it  is  the  general  practice,  and 
in  his  certificate  to  state  that  the  transcript 
judgment-roll.  Iq  the  absence  of  a  showing 
ist  presume  tbat  the  pleadings,  order,  find- 
intioued  in  the  certificate  are  those  which 
rolL  If  they  do  not,  it  is  an  easy  matter  for 
oggestion  of  diminution  of  tbe  record,  to 
Tocted   here," 

H  Cal.  230,  u  to  proper  function  <d  the 
X  of  power  of  lower  court  to  direct  hereitj ; 
3  CaL  G55,  to  same  effect. 
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his  duty  to  so  certify.**  In  Winder  v.  Hendrick,^^  the  cl-rk 
certifi'd  tliat  **an  undertaking  on  appeal  was  properly  fiid" 
V.ut  made  no  mention  of  the  form.  There  being  no  atU'nip:  to 
have  a  copy  of  the  undertaking  certified,  to  show  its  foniij  the 
supreme  court  dismissed  the  appeal,  and  indicated  the  prc]HT 
practice,  thus:  **The  certificate  contains  no  statement  or  raiul 
that  an  undertaking  on  appeal  ^in  due  form'  has  been  propcrh* 
filed.  That  the  expression  ^properly  filed'  is  not  the  eqinvalen: 
of,  and  was  not  intended  to  include,  ^in  due  form/  is  apparent 
from  the  wording  of  the  section  itself,  which  requires  the  clerk 
to  certify  to  two  distinct  and  separate  facts,  to  wit,  that  th 
undertaking  is  in  due  form,  and  that  it  has  been  properlv  Slei 
It  needs  no  argument  to  establish  that  a  paper- writing  in  iom 
not  regular  may  be  ^properly  filed,'  or  that  one  in  due  fom 
may  (reference  being  had  to  the  time  of  filing,  or  the  officr 
with  whom  filed,  or  other  circumstances),  be  improperly  £>'• 
In  People  v.  Center  (Xo.  6979),  we  held  that,  with  rc'spect  tc 
all  matters  connected  with  our  appellate  jurisdiction,  thi? 
court  must  treat  the  clerks  of  the  superior  courts  as  nndei  o:r 
direction  and  control.     If,  therefore,  the  undertaking  on  ap- 

23  See  Murphy  v.  Northern  Pac.  Rv.  Co.,  22  Mont.  577,  57  Pac. 
278,  holding  that  under  Code  of  Civil  Procedure,  section  1739.  r^ 
quiring  the  certificate  of  the  clerk  to  state  **that  an  underiak.n^ 
on  appeal  in  due  form  has  been  properly  filed,"  a  certificate  "tUi 
a  good  and  sufiicient  undertaking  on  appeal  approved  by  me  b* 
been  filed  in  my  ofi3ce"  is  fatally  defective.  In  the  first  ease  cited 
the  court  said:  **In  the  certificate  to  the  transcript  the  clerk  statr^? 
*that  a  good  and  sufficient  undertaking  on  appeal,  approved  by  itf- 
in  the  sum  of  three  hundred  (300)  dollars  has  been  filed  in  niv 
office.'  The  defendant  now  moves  this  court  to  dismiss  the  appeal* 
BO  taken  or  attempted  to  be  perfected.  The  record  before  us  r..:*?^? 
not  present  for  review  any  order  or  judgment  without  a  certifi^^"? 
of  the  clerk  or  of  the  attorneys  *that  an  undertaking  on  appeal  ia 
due  form,  has  been  properly  filed,  or  the  stipulation  of  the  pariirt 
waiving  an  undertaking,'  the  appeal  ought  to  be  dismissed  w 
motion:  Code  Civ.  Proc,  §  1739;  San  Francisco  etc.  Pacific  B,  B. 
Co.  V.  Anderson,  77  Cal.  297,  19  Pac.  517;  State  ex  rel.  Pierson  v. 
Minis,  19  Mont.  444,  48  Pac.  773.  Here  there  is  neither  a  ceni5 
cate  of  the  attorneys  nor  a  stipulation  waiving  undertaking,  wi 
the  clerk's  certificate,  not  conforming  to  the  statute  in  the  respev't 
mentioned,  is  fatally  defective." 

i^  04  Cal.  275,  277.     See,  also,  Watson  v.  Cornell,  52  CaJ,  tJ44. 
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by  his  certificates  as  to  the  correctness  of  a  record  has  been 
repeatedly  decided.  On  the  contrary,  when  necessary,  we  may 
conipel  him  to  correct  his  certificate,  and  transmit  to  this  court 
a  proper  record/' 

In  Perkins  v.  Cooper^®  the  question  was  as  to  the  eoncluiive- 
ness  of  the  usual  certificate  by  counsel.  The  court  held  thai 
section  953  placed  the  certificate  of  the  attorneys  upon  the  same 
plane  as  the  certificate  by  the  clerk,  and  permitted  the  respond- 
ent to  prove,  a'gainst  the  certificate  of  his  attorneys,  that  no 
undertaking  on  appeal  had  in  fact  been  filed.     The  rationale 

2^9  87  Cal.  241,  25  Pac.  411.  That  the  filing  of  the  nndertakin!: 
is  jurisdictional  and  its  filing  cannot  be  waived  except  in  strict  con- 
formity to  the  statute  and  within  the  time  that  an  undertaking  wa 
be  regularly  filed  is  made  clear  by  the  opinion  in  this  case  as  follows: 
'*  Attached  to  the  transcript  which  has  been  filed  herein,  there  is 
a  stipulation,  entitled  in  this  court,  agreeing  to  the  correctness  of 
the  transcript  and  stating  that  a  good  and  sufficient  undertaking  oa 
appeal  has  been  duly  executed  and  filed.  It  is  both  proved  and  eon- 
ceded  that  this  statement  is  untrue,  and  the  attorney  for  resp^n-i- 
ent  says  that  he  signed  it  without  actual  knowledge  of  the  fact, 
and  relying  upon  the  statement  of  the  counsel  on  the  other  si>  tf 
that  such  an  undertaking  had  been  filed,  coupled  with  the  fact  that 
he  knew  the  counsel  to  be  perfectly  familiar  with  the  requiremecrs 
of  the  statute  and  a  careful  practitioner,  and  also  that  the  partii-3 
were  amply  able  to  file  the  undertaking.  There  is  possibly  s^oc.^ 
doubt  as  to  just  what  was  said  on  the  subject  when  that  stipulaiioa 
w^as  signed;  but  there  is  no  doubt  about  the  fact  that  the  state- 
ment contained  in  it  on  the  subject  of  undertaking  was  untnic- 
From  that  fact,  it  follows:  1.  That  there  was  then  no  case  in  tMs 
court  in  which  counsel  could  bind  a  client  by  such  a  stipulation;  - 
That  if  the  language  of  the  stipulation  could  possibly  be  constnieo 
as  a  waiver  of  an  undertaking  (which  we  very  much  doubt),  it 
could  only  ope>itte  as  a  waiver  as  of  and  from  the  date  of  ib'^ 
stipoilation,  March  28,  1889,  and  there  was  at  that  date  no  app?^ 
pending  in  which  to  waive  an  undertaking,  and  no  cause  pending 
in  this  court  in  which  to  make  the  stipulation.  In  re  Skerreii 
80  Cal.  63,  22  Pac.  85,  it  was  held  that,  in  order  to  entitle  certiiia 
parties  to  appeal  without  filing  an  undertaking,  under  section  W^ 
of  the  Code  of  Civil  Procedure,  the  order  dispensing  with  tbe 
undertaking  must  be  made  within  the  time  prescribed  by  law  f')' 
filing  the  undertaking.  So  if  the  filing  of  an  undertaking  is  to  N> 
waived,  it  must  be  done  within  the  time  for  filing;  otherwi'ie.  the 
appeal  is  lost,  and  the  party  has  acquired  a  right  of  which  he  can- 
not be  deprived  by  that  attempt  to  appeal." 
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From  the  tranecript  of  matters  not  necessary 
f  the  judgment,  and  not  essential  to  k 
le  grounds  relied  on  for  a  reversal,  will 
ed.« 

'  the  transcript  hy  abbreTiation,  omission 
[  order  of  supreme  court . 
of  abbreviation  is  permissible,  in  preparing 
authentication,  even  without  a  stipulation 
lings  and  the  titles  of  the  causes  need  not  be 
as  repetitions  may  be  avoided  by  abbrevia- 

;inB,  7  S.  Dak.  661,  fl4  N.  W.  1128;  Mix  v.  San 
,  Se  Cal.  235,  U  Pac.  1027.  Held  that  tinder 
1  Codes  and  Statutes,  seetion  6513,  providing 
temeut  of  facts  must  be  filed  with  the  clerk  of 
and  a  copy  thereof  served  upon  the  adverse 
1  not  contain  the  file-marks  of  the  clerk  on  the 
pokane  A  I.  Lumber  Co.  v.  Loy,  21  Wash.  501, 
lUK. 

tiering  Co.  v.  Clark,  19  Mont.  306,  4S  Psc.  303, 
1  amended  complaint  was  served  after  demurrer 
ript  on  an  appeal  not  involving  the  demurrer 
original  complaint  or  the  order  sustaining  the 
wever,  the  presence  of  the  original  complaint 
order  that  the  appellant  may  assail  a  finding 
Dst  show  error,  and  to  assail  a  finding  that  the 
d  by  the  statute  of  limitations  should  bring  up 
it  as  part  of  the  judgment-roll,  although  Buper- 
id  pleading,  in  order  to  show  the  date  of  the 
3  action;  and  where  he  docs  not  do  so,  the  judg- 
med  for  failure  to  furnish  a  proper  record,  anil 
no  error  appears:  Dougall  t.  Scbulemberg,  101 
S.  A  minute  entry  made  by  the  clerk,  reciting 
nta  were  offered  in  evidence,  is  not  a  minute 
asing  of  Laws  of  Arizona  of  1897,  Act.  71,  sec- 
«  that,  when  an  appeal  or  writ  of  error  is  taken, 
y  all  minote  orders  in  the  ease;  nor  does  it  take 
itement  of  tacts  or  transcript  of  the  evidence 
tion  1  of  such  act:  Myera  v.  Farmers'  &  Mer- 
),  60  Pac.  SSO.  As  to  contents  of  abstract  and 
IT  of,  see  Noyes  v.  Lane,  2  B.  Dak.  66,  4S  N.  W. 
esher  Co.  v.  Schaack,  fl  B.  Dak.  184,  68  N.  W. 
Sank  T.  Gilman,  9  S.  Dak.  2TS,  62  Am.  St  Bep. 
Cleveland  v.  Evans,  &  S.  Dak.  G3,  68  N.  W.  8. 


TEANSCEIPT.  |  639 

the  reBpondent  should  succeed  in  convinc- 

.ey  were  necessary,  the  worat  result  would 
the  labor  and  expense  of  supplying  them. 
the  transcript  must  contain,  in  lieu  of  the 
ing  to  show  that  they  are  in  the  judgment- 
lierwise  a  presumption  fatal  to  the  appel- 
B,  upon  the  transcript,  or  it  might  appear 
ematnre.  For  instance,  if  no  point  is  made 
a  the  pleadings,  or  which  in  any  way  in- 
y.  Or  the  correctness  of  any  order  of  the 
action  with  them,  and  no  point  is  made 
tside  the  iasneB,  or  is  contrary  to  an  admia- 
dings,  the  only  point  being  the  sufficiency 
ort  the  judgment,  all  the  pleadings  may  be 
to  show  that  the  appellant  and  respondent 
le  relation  in  the  action  which  the  appeal 
ler  reason,  it  is  necessary  that  the  tran- 
[orm,  that  pleadings  were  filed;  and  som^ 
1  such  and  such  a  day  plaintiff  filed  herein 
such  and  such  a  day  the  defendant  filed 
lemurrer,  should  appear.  So  when  a  com- 
■  a  money  judgment  contains  many  count?, 
ny  corresponding  paragraphs,  but  one 
rEBpectively  of  each  need  be  inserted ;  and, 
;ted  counts,  it  may  be  explained  that  "said 
lumerous  other  counts,  substnntially  iden- 
le  only  differences  being  in  names,  daten, 

ole  aggregating  the  sum  of  $ ." 

red  by  a  recital  that  the  prayer  wns  for 
or  if  thought  necessary  the  prayer  should 
And  il  should  be  stated  that  the  com- 
I  by  whom.  The  same  course  may  be  pur- 
3  based  upon  such  pleadings. 
.ion  as  to  the  authority  of  the  clerk,  under 
a  certificate  to  a  transcript  so  shortened, 
hat  he  might  legally  certify  that  the  tran- 
opies,  "in  so  far  as  it  purports  to  contain 
mpreme  court  would  hold  such  certificate 

-^,  S  853. 
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reviouBly  inaerted  in  tEe  transcript  or  ia 
itroductory,  without  a  stipulation  or  an 

court  permitting  it.  Thas,  in  Kimball 
srtions  of  the  statement  on  appeal  were 
Dt  or  authority,  and  no  steps  were  taken 
ior  to  snbmiBsion,  the  court  said:  "This 
L  order  denying  a  motion  for  a  new  trial, 
The  statement  was,  therefore,  'one  of 
le  hearing  in  the  court  below/  It  was 
nisb  a  copy  of  the  whole  statement.  He 
leave  out  any  portion  unless  upon  atipu- 
ty.     He  is  not  authorized  to  assume  that 

and  omit  it.  It  is  seldom  necessary  to 
in  a  statement.  When  a  conveyance  is 
n  is  made  on  it,  it  is  sufficient  to  say  in 
Jeed  of  such  a  date  conveying  the  laud 
oduced.  Or  that  conveyances  were  intro- 
I  title  of  A  had  become  vested  in  B.    But 

statement  of  the  contents,  conveyances 
;  made  a  part  of  the  statement,  they  hs- 
lart  of  the  record,  and  cannot  be  omitted 
)peal  unlesa  by  consent  of  parties.  The 
e  introduction  of  immaterial  matter  is 
is  made  up  and  settled.  If  matter 
introduced  into  the  statement  against 
:ception  of  one  of  the  parties,  and 
)pear  in  the  record,  the  party  insisting 
will  be  taxed  with  the  costs  of  the  im- 
totive  of  hig  success  on  the  appeal.  But 
ved  in  the  settled  statement,  the  whole 
ught  up,  unless  omitted  by  stipulation 
mot  presume  that  a  part  of  a  statement 
evant  to  the  points  that  may  be  made, 
indent  cannot  be  compelled  to  have  his 
transcript.  We  review  the  action  of  the 
ing  the  new  trial  the  district  court  acted 
nt  as  settled,  and  not  merely  upon  that 
,e  transcript." 
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Much  will  depend  upon  the  points  made  against  the  judg- 
ment or  order  appealed  from,  whether  a  given  portion  may  be 
omitted.  Of  course  it  will  often  happen  that  the  respondent  ia 
best  served  by  making  no  objection  td  the  transcript  on  the 
score  of  omissions;  and  it  behooves  the  appellant  to  see  that  it 
contains  sufficient  to  affirmatively  show  the  error  of  which  he 
complains.  McQuad^  v.  Whaley,^®  was  a  case  in  which  an  ap- 
pellant had  omitted  the  pleadings,  and  substituted  a  brief 
synopsis,  without  a  stipulation.  The  opinion  also  supports  the 
proposition  that  omissions  of  parts  of  the  judgment-roll  are 
sometimes  without  prejudice,  and  even  advantageous.  The 
court  said,  in  part :  "On  appeal  from  an  order  denying  a  new 
trial,  on  the  ground  that  the  evidence  is  instifficient  to  sustain 
the  cause  of  action  alleged,  the  court,  in  considering  the  ques- 
tion, must  necessarily  refer  to  the  issues  formed  by  the  plead- 
ings, and  the  court  below  must,  also  have  referred  to  the  plead- 
ings in  determining  the  question.  Without  some  knowledge  of 
the  issues,  it  would  manifestly  be  impossible  for  this  court  to 
intelligently  review  the  action  of  the  court  below.  A  new  trial 
might  be  denied  or  granted  upon  grounds  that  would  requirs 
no  reference  to  the  pleadings  to  enable  the  court  to  determine 
the  propriety  of  the  ruling,  as,  for  instance,  in  the  case  of  mis- 
conduct of  the  jury  in  the  determination  of  a  case  by  a  resort 
to  chance.  But  the  transcript  should  always  contain  enough 
of  the  record  of  the  court  below  to  fully  present  the  question, 
and  show  the  materiality  of  the  point  relied  on  to  reverse  the 
judgment  or  order ;  and  generally,  whenever  a  pleading  or  other 
paper  has  been  necessarily  used  on  the  hearing  in  the  conrt 
below  a  copy  of  the  pleading  or  an  agreed  statement  of  the 
contents  of  so  much,  at  least,  as  is  relevant  to  the  point  in 
issue,  should  be  furnished  in  the  transcript.  The  brief  not? 
of  the  issues  in  the  case  preceding  the  statement  in  the  tran- 
script is  undoubtedly  sufficient  to  enable  this  court  to  intelli- 
gently apply  the  evidence,  and  would  answer  all  the  purposes 


48  29  Cal.  613.  See,  also,  Todd  v.  Winants,  36  Cal.  130,  where  the 
court  said:  **  Without  the  issues  we  cannot  ascertain  what  the  court 
below,  in  fact,  decided,  in  ordering  a  nonsuit.  It  is  not  necessarv 
in  all  cases  to  bring  up  the  pleadings  in  full.  A  summarj  will,  is 
most  cases,  answer  every  purpose  on  the  appeal,  but  it  must  b« 
agreed  to  by  the  counsel  for  the  respective  parties," 
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it  been  stipulated  by  the  coonael  that 
t  of  the  pleadingB,  or  perhaps,  if  it  had 
the  agreed  statement,  and  had  thereby 
f  the  adverse  counsel.  We  can  perceive 
■ting  transcripts  in  this  mode  by  consent, 

to  include  rafficieDt  to  fully  present  the 

But  as  it  stands,  it  is  the  wholly  un- 
:  of  the  issues  made  hy  the  counsel  ou 
Dstitating  no  part  of  the  transcript,  and 
1  in  the  brief."  In  -new  of  the  cirenm- 
itted  the  appellant  to  file  ceriified  copies 

ten  days. 

)  be  heard  on  itt  own  traiuoript. 
iquire  that  each  transcript  on  appeal  in 
printed  under  a  separate  cover,  or  that 
i  certificate  hy  the  cterk  for  each  appeal, 
leal  is  traDBcripted  under  the  same  cover. 
)  more  right  to  combine  and  commingle 
EFerent  appeals  in  the  same  transcript 
ious  causes  of  action  in  one  count  of  a 
eniences  of  making,  answering,  arguing 
a  made  upon  the  respective  appeals,  in 
of  this  role  are  so  obvious  as  not  to  re- 

ary  to  say  that  the  placing  of  several 
;he  same  case  under  one  cover  does  not 
ess  several  transcripts;  but  where  thut 
Id  severally  appear  on  the  front  cover, 
iiat  particular  judgment  or  order  from 
ren.  The  page  where  the  transcript  ou 
lid  also  be  ^ven.  And  it  would  be  well 
ired  in  their  chronological  order;  tran- 
an  intermediate  order  preceding  that 
1  that  from  an  order  on  motion  for  new 
ter  judgment,  succeeding  that  from  the 
pears,  however,  to  be  an  exception  to  the 
8  section  in  cases  of  appeals  both  from 

CaL  191,  198. 
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le  court,  thia  rule  will  be  relaxed.  Thug, 
>een  dismissed  without  prejudice,  it  was 
jht  permit  the  appellant  to  use  the  tran- 
Iier  appeal,  taken  in  proper  time,  and 
nt  or  order.**  So  where  the  appellant, 
il  was  of  no  avail,  took  a  second  appeal, 
the  first  appeal  had  been  properl;  taken, 
9  the  transcript  prepared  and  filed  on  the 


ring  ttansoript. 

are  no  code  provisions  on  the  subject  of 
scripts."*  In  the  absence  of  court  rulea 
pellant  might  print  his  transcript  and 
knowledge  of  the  respondent,  and  need 
le  hearing  of  his  appeal,  except  perhaps 

on  the  calendar.  Elaborate  rules  have 
Those  at  present  in  force  are  as  fol- 
E  the  printed  transcript  (in  cases  in 
ript  is  required)  is  filed,  a  copy  thereof 
;  adverse  party,  and  if  there  be  more  than 
jaring  by  different  attorneys,  upon  the 

so  appearing Rule  3,     1.  The 

on  shall,  within  forty  days  after  the  ap- 
he  bill  of  exceptions  and  the  statement 
settled,  serve  and  file  the  printed  tran- 
ly  certified  to  be  correct  by  the  attorneys 


ty  days  &re  allowed  by  itatute  (or  filing 
he  appeal:  Sess.  Laws,  Washington,  1901, 
bo  in  Oregon  on  the  eabject,  iee  Skinner  v. 
le.  523,  67  Pac.  9SI.  An  appeal  is  "per- 
b«en  served  and  filed,  and  an  undertaking 
,tute  (Rev.  Stats.,  f  4808),  within  supremo 
8,  requiring  the  transcript  at  the  record 
:hln  60  days  nfter  the  appeal  is  perfected: 
>  Idaho,  23,  46  Pae.  831. 
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of  the  respective  parties,  or  by  the  clerk  of  the  court  from  vhici 
the  appeal  is  taken;  2.  Written  evidence  of  the  service,  upoQ 
the  adverse  party,  of  the  transcript  shall  be  filed  therewith; 
3.  The  time  above  limited  may  be  extended  by  stipulation,  but 
shall  not  be  extended  by  the  court  more  than  twenty  days;  and 
such  extension  of  time  shall  be  granted  only  upon  good  cause 

shown  by  affidavit 6.  Besides  the  original  there  shall  lo 

filed  seventeen  copies  of  the  transcript,  and  points  and  authorities, 
which  copies  shall  be  distributed  by  the  clerk  in  the  manner 
prescribed  by  law,  and  one  copy  to  the  law  library  at  Los  An- 
geles  Rule  9.  Whenevr  a  map  or  survey  forms  part 

of  the  transcript,  it  shall  not  be  necessary  to  furnish  more  than 
one  copy  thereof,  which  shall  be  annexed  to  the  transcript  filed 
with  and  certified  by  the  clerk,  and  reference  thereto  shall  be 

made  in  the  other  copies Eule  31.  In  all  criminal  case^ 

and  in  all  other  cases  where  tTie  state  or  any  officer  thereof  In 
his  official  capacity  is  a  party,  and  in  all  cai?es  to  which  any 
county  may  be  a  party,  unless  the  interest  of  the  county  is  ad- 
verse to  the  state  or  to  some  officer  thereof  acting  in  his  official 
capacity,  no  transcript  on  appeal  or  brief  on  behalf  of  the  state 
Or  of  such  county  or  officer  whom  the  attorney  general  is  em- 
powered to  represent,  shall  be  received  or  filed  by  the  clerk  d 
this  court  without  proof  of  the  service  of  such  transcript  cr 
brief  upon  the  attorney  general.  On  such  transcript  or  brief 
there  shall  not  be  printed  the  name  of  any  person  as  the  attornev 
for  the  state  or  for  such  county  or  officer  of  the  state,  other  than 
the  name  of  the  attorney  general,  without  the  order  of  his  court 
or  the  written  consent  of  the  attorney  general  first  obtained." 

The  duty  of  complying  with  the  above  rules  is  cast  upon  the 
appellant  exclusively,  and  a  failure  may  result  more  or  less  to 
his  detriment. 

The  court  will,  in  case  of  a  strong  showing  of  accident,  mis- 
take, inadvertence,  etc.,  excuse  a  failure  to  file  the  transcript 
in  proper  time.  But  a  showing  that  the  appellant  was  out  of 
the  state,  his  postoffice  address  being  unknown  to  his  family 
or  counsel ;  that  he  had  failed  to  furnish  his  counsel  with  nec- 
essary funds  to  procure  a  transcript;  that  he  was  not  advisi^ 
prior  to  his  departure  as  to  when  the  appeal  was  required  to 
be  taken;  that  his  counsel  was  not  advised  of  his  intended  de- 
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t,"  But  where  a  cause  was  regularly 
■ellant  was  but  two  days  in  default  in 
t  of  the  record,  under  a  rule  of  court 

be  filed  within  twenty  days  after  filing 
t  motion  to  dismiss  was  served,  and  tho 

in  material  injury  to  the  respondent, 
isunderstanding  of  the  rule,  the  appcl' 
Ue  the  abstract  within  a  time  fixed  by 

the  rules  make  provision  tor  the  print- 
'  the  clerk  of  the  supreme  court,  upon 

funds  for  that  purpose.  The  delivery 
e  clerk  without  deposit  of  funds  for 
oes  not  constitute  a  filing  of  the  same."' 
id,  provides  for  leaving  the  transcript 
r  a  period  of  five  days,  in  civil  cases, 
curing  a  certificate  of  its  correctneita. 
supersede  the  provision  of  rule  %,  which 
to  be  filed  within  forty  days  after  tak- 
I  it  extend  the  time  for  filing  the  tran- 
ion  of  the  period  g^ven  to  the  adverse 
me."* 

ipon  the  point,  whether  an  order  of  the 
g  time  is  effective  absolutely,  without 
3ut  it  was  held  in  one  case  that  an  ap> 
ssed  where  such  an  order  had  been  ob- 

of  the  justices,  of  which  order  notice 

Idt,  SI  Mont.  S32,  SS  Pu.  29.  Wbere  tbe 
not  sent  up  for  several  monthi  after  the 
1  expired,    and  the  clerk  in  certifying  it 

to  make  it  vp  sooner  becanae  of  the  preB* 
I  office,  and  there  was  no  abowing  that  ap- 

to  be  made  ont  sooner,  and  nothing  to 
'other  bQdneas,"  it  was  held  that  the  ap- 
Cheholia  V.  Pearson,  10  Waih.  216,  8S  Poc. 

indrich,   88   Or.  4DC,  67   Pae.   IQS,  63  Pac. 

laL  C87,  42  Pac  1071;  Bnekingham  v.  Beid 

)  Cal  17(^  U  Pae.  645. 
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r  statement  may  be  proposed  or  settled  has 
iroceedinge  for  its  settlement  are  still  pend- 
re  and  undetermined  by  him,  the  appellant 
e  in  default  for  failure  to  comply  with  the 
janscript.  A  refusal  of  the  judge  to  settle 
r  a  diBallowance  of  the  same,  after  proceed- 
ent  have  been  taken  before  him,  should  ba 
irposes  of  the  rule  with  the  same  effect  aa 
!  appellant  would  not  know,  until  such  ac- 

that  the  bill  would  not  be  settled,  and  a 
ion  of  the  mle  would  allow  him  the  samo 
lallowance,  within  which   to  file   the  tran- 

of  exceptions  had  been  settled  at  that  date 
sallowed."  •* 

AT  that  the  unsettled  bill  of  exceptions,  on 
t  is  claimed  that  the  time  is  extended,  ia 
i  need  on  appeal  from  the  judgment.  In 
*  the  appellant  urged,  in  response  to  a  mo- 

112  Cal.  STT,  44  Pac.  1026. 
Pac.  fi33.  To  same  effect,  Butler  v.  Soole,  117 
If  the  lower  eonrt  baa  no  antboritj,  or  jitris- 
efaae  a  new  trial  it  baa  none  to  settle  s  bill 
and  it  must  be  presumed  tbat  the  judge  of  that 
ettle  it.  If  be  should  assume  to  settle  it,  and 
>h  motion,  such  use  would  be  a  nullity.  In  Cos- 
tal. 4S8,  there  waa  in  tbe  transcript  a  atAt«ment 
le  order  on  motion  for  a  new  trial  but  none  on 
rment.  The  court  said:  "This  is  a  proceeding 
of  article  6  of  the  act  to  regulate  elections,  to 

the  defendant,  Howland,  to  the  office  of  rec- 
.  The  appeal  is  taken  from  the  judgment  and 
motion  for  a  new  trial.  The  transcript  coatains 
aotion  for  a  new  trial,  and  it  may  be  used  aa 
tbe  appeal  from  the  order,  but  eaimot  be  so 
the  appeal  from  the  judgment;  in  the  absence 
that  effect.    No  sncb  stipulation  is  to  be  found 

Dorsey  v.  Barry,  24  Cal.  449,  we  held  that  the 
d  by  article  6  of  tbe  act  to  regulate  elections 
lary,  and  that  no  remedy  can  be  had  under  th& 
tiele,  except  such  as  la  tbeT{^in  expresaly  or  by 

provided.    We  also  held  that  a  new  trial  waa 
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tion  to  dismiss  the  appeal,  that  there  was  an  unsettled  hill  cf 
exceptions  in  the  lower  court,  which  had  the  effect  to  extend 
the  time  for  filing  the  transcript  But  the  court,  in  granting 
the  motion,  said :  "An  inspection  of  this  document  show>,  how- 

not  authorized  by  the  provisions  of  the  article  in  question,  and  that 
the  remedy  of  a  party  who  is  dissatisfied  with  the  judgment  of  tte 
county  court  is  by  appeal  only.  Under  the  decision  in  that  case,  we 
cannot  consider  the  appeal  from  the  order  denying  the  motion  for  a 
new  trial.  As  already  stated,  there  is  no  statement  on  the  appeal 
from  the  judgment,  and  it  therefore  stands  upon  the  judgment-roll 
alone."  "Bills  of  Exceptions,*'  and  "Statements"  projected  to  t^e 
used  on  motion  for  new  trial  are  but  different  ** labels"  for  the  same 
thing  under  the  rule  of  the  supreme  court:  See  Kelly  v.  Ning  YuLg 
Assn.,  138  Cal.  602,  72  Pac.  148.  An  appeal  wiU  not  be  dismissed  pend- 
ing tfi©  settlement  if  there  has  been  no  lapse,  although  a  period  of 
more  than  forty  days  has  elapsed  since  the  appeal  was  taken.  It 
will  be  presumed,  nothing  appearing  to  the  contrary  that  the  bill  or 
statement  will  be  used  on  the  motion  when  it  comes  up  for  hearing. 
But  there  must  be  at  least  a  potential  prospective  use;  and  if  it  af- 
firmatively appears,  at  the  hearing  of  the  motion  to  dismiss,  that  there 
is  no  proceeding  for  a  new  trial  pending  or  possible,  or  that  it  is  a 
case  in  which  the  lower  court  has  no  authority  to  grant  a  new  trial 
the  pendency  of  settlement  will  be  no  answer  to  the  motion  to  dis- 
miss. The  first  of  theee  propositions  rests  upon  many  decisions  and  es- 
pecially upon  Somers  v.  Somers,  83  Cal.  621,  24  Pac.  162;  Wall  v.  Mines, 
128  Cal.  136,  60  Pac  682;  and  Kelly  v.  Ning  Yung  Assn.,  13S  Cal 
602,  72  Pac.  148.  The  second  proposition,  namely,  that  if  it  app'ear 
that  the  bill  or  statement  when  settled  cannot  be  used  on  the  appeal 
sought  to  be  dismissed,  it  is  no  answer  to  the  motion,  rests  upon 
Cosgrave  v.  Rowland,  24  Cal.  458  the  Estate  of  Franklin,  133  CaL 
584,  65  Pac.  1081,  and  other  cases.  That  the  legal  impossibility  of 
using  the  bill  or  statement  may  be  shown  and  wiU  be  considered 
on  the  motion  to  dismiss,  is  well  settled  by  the  decisions.  No  clearer 
case  to  this  effect  could  be  wished  for  than  Estate  of  Franklin,  supra. 
But  there  are  other  cases.  The  rule  is  pithily  stated  in  Butler  r. 
Soule,  117  Cal.  226,  49  Pac.  5,  in  these  words:  "Tho  biU  of  exceptions 
therein  referred  to  (having  reference  to  rule  2,  of  this  court),  is  that 
which  is  applicable  to  the  matter  appealed  from,  and  when  an  appeal 
from  the  judgment  is  taken  at  the  same  time  with  an  appeal  from 
an  order  made  after  judgment,  although  both  appeals  may  be  con- 
sidered upon  the  same  transcript,  the  time  for  filing  the  transcript 
upon  the  appeal  from  the  judgment  is  not  extended  until  the  settle- 
ment of  a  bill  of  exceptions  taken  upon  the  order  appealed  from." 
The  court  here  cites  Buckley  v.  Althorp,  86  Cal.  643,  25  Pac.  l.>4- 
Turning  to  that  case  it  is  found  that  the  appeal  was  dismissed  Ic* 
cause,   although  by  stipulations   and   orders  of  court   the  settlement 
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of  exceptions  taken  npon  the  order  of  the 
ate  its  order  for  the  issuance  of  a  writ  of 
entirely  to  proceedings  taken  subsequent 
idgment.  It  could  not,  therefore,  be  uBed 
the  appeal  from  the  judgment,  and  does 
ithin  which  the  tranBcript  should  be  filed." 

een  reg^arly  extended,  it  appeared  from  the 
>rougbt  to  the  attention  of  the  cooit  tb&t  the 
move  tor  a  new  trial  on  the  minatee  did  not 
IS  whatever.  The  court  Haid:  "The  extenaions 
>cared  to  do  something  which  the  law  did  not 
whether  that  something  was  to  prepare  and 
ent  on  appeal,'  or  'statement  of  the  eaae  Bab- 
following  from  Pignaz  v.  Burnett,  121  Cal. 
B  to  settle  the  mle  and  practice  herein.  At 
in,  the  court  in  dismissing  the  appeal,  S&id: 
tiemtsB  the  appeal  from  tho  judgment,  the  re- 
ft eop7  of  the  bill  of  exceptions  which  was 
lie  appellants,  and  npon  which  they  rely  to  be 
lure  to  file  the  transcript  herein  until  it  shall 
the  judge.  An  inspection  of  this  document 
is  a  bill  of  exceptions  taken  upon  the  order 
o  vacate  its  order  for  the  issuance  of  a  writ 
*a  entire]]'  to  proceedings  taken  subsequent  to 
nent.  It  conld  not,  therefore,  be  need  or  re- 
mal  from  the  jndgment,  and  does  not  extend 
the  transcript  should  be  filed."  There  is  no 
len  anything  said  In  the  cases  on  this  subject, 
pinion  in  Wall  t.  Mines,  128  Cal.  138,  60  Pac. 
Whether  the  statement  in  the  present  case  can 
ig  ot  the  appeal  is  not  involved  in  this  motion, 
when  the  appeal  itself  is  heard.  It  does  n 
at  it  cannot  be  bo  used"  (page  140),  Now, 
jeitioit  to  be  found  in  the  opinion  in  Kelly  i 
Javor  of  the  right  of  the  appellant  to  answe 
:Ied  statement  or  bill  as  an  answer  to  the  mt 
I,"  says  the  court,  "the  settlement  of  a  state- 
id  if  the  settlement  is  such  that  it  may  be  used 
kl  the  fact  that  it  is  still  unsettled  is  a  complete 
to  dismiss."  The  qualifying  words  were,  no 
if  the  ease  of  Estate  of  Franklin  and  the  other 
re  appeals  were  dismissed  pending  the  settle- 
hich  were  projected  upon  theories  that  they 
jtions  for  new  trial,  whereas,  In  fact,  and  aa 
was  no  legal  possibility  for  such  use. 
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a,  copy  ia  taken  up  for  investigation,  it 
ppellaot  has  performed  Ma  duty,  and 
tat  it  purports  to  be,  a  true  copy  of  the 


ranuript. 

ler  than  omisBions  of  the  notice  of  ap< 

filing  of  an  undertaking,  which  go 
le  transcript,  are  not  a  grouod  for  dis- 
I  pointed  out  are  so  serious  as  to  amount 
le  a  transcript.  But  they  may  be  preju- 

entitling  him  to  hare  them  cured,  and, 
to  hare  parts  of  the  transcript  as  pre- 

the  appellant  rdies  for  a  reversal,  re- 
le  court.  The  rule  as  to  the  time  and 
ads  as  follows:  "Eule  15.  Exceptions 
iscript,  statement,  the  bond  or  under- 
lotice  at  appeal,  or  its  service,  or  any 
)jeetion  to  the  record  in  civil  cases,  af- 

appellant  to  be  heard  on  the  points  of 
ight  be  cured  on  suggestion  of  diminu- 

be  taken  &nd  notified  to  the  appellant, 

days  before  the  hearing,  or  they  will 
len  BO  noted,  it  shall  be  the  duty  of  the 

file,  at  the  hearing  of  the  cause,  such 
cate,  or  other  matter,  if  such  there  be, 

objection  or  exception  bo  taken ;  other- 
Jiception,  if  well  taken,  shall  prevail." 
ill  be  considered  waived  unless  excepted 
J,  while  others  may  be  of  a  character 
ition  by  the  court  of  the  points  urged 
iMurt  cannot  review  a  case  upon  a  rec- 
case;  nor  can  it  review  part  of  a  case 
ir  an  invalid  record  is  presented.  The 
iefect  which  may  be  waived  and  one 
appellant  of  a  review,  unless  he  take 
ired,  when  that  can  be  done,  was  clearly 
nta,"  the  court  saying:  "The  respond- 


«  ;  •    i 


I  644 


APPELLATE  PRACTICE. 


.  I 
I 


I 
i 


ents'  objections  are  not  waived  by  their  failing  to  take  an  ex« 
coption  to  the  transcript,  according  to  rule  13  of  this  coirt. 
The  question  is  not  whether  the  appellants  may  be  heard  on 
the  points  of  error  assigned,  but  it  is  whether  the  record,  as  not 
presented,  discloses  any  error.     The  respondents,  moving  uri« 
der  that  rule,  say,  in  effect,  that  the  transcript  is  not  in  sucli 
condition  as  to  entitle  the  appellants  to  be  heard  on  the  errors 
assigned,  because  it  does  not  appear  that  the  notice  of  appeal 
was  served  or  that  the  documents  are  properly  authenticated 
as  true  copies,  or  that  the  statement  was  settled  by  the  jndge, 
or  agreed  to  by  the  parties.  Or  because  of  some  other  techincal 
objection  to  the  transcript,  but  when  the  transcript  contains 
only  a  part  of  the  record  or  proceedings  necessary  to  present 
or  explain  the  points  relied  on,  the  respondents'  position  is, 
that  the  appellants  do  not  show  any  error.    If,  for  instance, 
the  point  is  that  the  evidence  is  insufficient  to  justify  the  Ter- 
diet,  and  it  does  not  appear  by  the  transcript  that  the  ?tate- 
ment  was  settled  or  agreed  to,  the  respondents  may  take  ad- 
vantage of  the  omission  under  the  thirteenth  rule,  and  the  ap- 
pellants cannot  be  heard  upon  that  point,  unless  the  omission 
is  supplied;  but  if  the  statement  is  omitted  from  the  transcript, 
no  error  in  the  respect  complained  of  is  shown,  for  it  does  not 
appear  upon  what  evidence  the  court  below  acted.'* 


§  644.    Procedure  to  correct  and  amend  transcript. 

The  proceeding  by  which  a  defective  record  on  appeal  may 
be  amended  is  termed  "suggestion  of  diminution  of  the  record.'* 
notwithstanding  that,  if  successful,  it  generally  results  in  an 
enlargement,  rather  than  a  diminution.  If  the  appellant  re- 
quires an  amendment,  this  is  his  only  method  of  procedure, 
while  the  respondent  can  avail  himself  either  of  this,  or  by  ex- 
ceptions, according  to  rule  15.  The  rule  for  this  procedure 
reads  as  follows: "Rule  14.  For  the  purpose  of  correcting  anj 
error  or  defect  in  the  transcript,  either  party  may  suggest  the 
same  in  writing,  and  upon  good  cause  shown,  obtain  an  order 
that  the  proper  clerk  certify  to  this  court  the  whole  or  part 
of  the  record,  as  may  be  required,  or  may  produce  the  sair»f 
duly  certified  without  such  order.  If  the  attorney  or  couiifol 
of  the  adverse  party  be  absent,  or  the  fact  of  the  alleged  err<">r 
or  defect  be  di^^puted,  the  suggestion,  except  when  a  certiiiod 
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I  record  ia  produced  at  the  time,  must  be 
affidavit  ehowiug  the  exirteiice  of  the  error 
The  transcript  cannot,  properly  speaking, 
the  proceeding;  that  ia  to  say,  nothing  in 
0  changed  as  to  speak  otherwise  than  as  it 
iscript  on  file.  Omitted  papers  must  he 
d  presented  in  their  entirety.  But  this  mle 
le  sense  and  meaning  of  the  original  docs 
'  from  fnmiBhing  a  complete  document  to 
e  in  the  original,  vhich  is  defectire.  Ami 
ded  by  the  supreme  court  in  the  case  of 
been  lost  from  the  office  of  its  proper  cus- 
se,  the  party  should  first  proceed  in  the 
!  it  supplied;  and,  having  done  that,  ho 
ip  a  co^r  thereof.''* 

nor  other  extrinsic  evidence,  will  be  per- 
octual  and  proper  contents  of  the  transcript, 
diminotion;  and  only  duly  certified  copies 

0  a  place  in  the  record  will  be  received. 
sought  to  contradict  on  affidavit  of  one 

1  to  the  service  of  notice  of  appeal,  con- 
,  the  cdurt  refused  to  receive  the  affidavit 
adent  and  his  clerk  in  contradiction  of  it 
e  must  be  guided  by  the  evidence  of  ser- 
e  transcript." "     But,  as  has  been  shown, 

of  service  in  the  transcript,  the  court  will 
to  be  served.  This  cannot  he  considered 
above  rule.    The  reasons  for  it  are  else- 

te  forbids  the  introduction  into  the  body 
ntained  in  the  transcript,  any  matter  not 
ists  in  the  original  on  file  in  the  court  be- 
apon  suggestion  of  diminution,  it  was  pro- 
transcript  by  inserting  in  the  statement 

H7,  24  CaI.  207.    To  aame  ettect,  Bonds  t.  Hick- 

>tb  Avenue  Extension,  54  Cal.  179.  Set,  also, 
CM.  107. 
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the  respondent  to  have  surplusage  stricken  out,  after  it  has 
found  its  way  into  the  transcript;  but,  unless  the  respondent 
moves  to  that  effect,  it  is  not  known  how  the  appellant  can 
get  rid  of  it,  except  by  designating  it  on  oral  argument,  or  in 
the  briefs,  and  asking  the  court  to  disregard  it.  Few  appel- 
late courts  would  permit  a  physical  mutilation  of  the  record. 
Surplusage  will  usually  be  disregarded  by  the  court,  and,  along 
with  it^  sometimes,  some  of  the  matter  entitled  to  be  considered. 
It  is  never  diiBcult  to  determine  whether  given  matter  haa 
place  properly  in  the  record.  To  determine  the  question,  it 
is  only  necessary  to  consider  it  in  the  light  of,  and  by  com- 
parison with,  the  statute  designating  what  copies  shall  be  fur- 
nished the  court  on  appeal.** 

TB  8m  ante,  |  638;  Tayloi  v.  UeCormiek  (Idatio),  64  Pac.  239; 
Underwood  v.  David,  9  Wyo.  178,  61  Pac  1012.  Party  may  he  re- 
faied  eoata  for  printing  unneceseary  papers  in  transcript:  Taylor 
v.  McConnick  (Idaho),  66  Pac  SOS;  JobnwD  v.  Oilmore,  6  S.  Dak. 
277,  60  N.  W.  1070;  Aldrieh  v.  Wilmsrth,  4  6.  Dak.  3S,  64  N.  W.  1091. 
Nnr  Trial,  Vol.  U— 8S 
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§  646.    Oronnds  for  mostly  jnriBdiotional — Oeneral   view   of 
■nbjeet. 

The  Bubjective  juriBdiction  of  the  supreme  court  of  Califor- 
nia is  fixed  by  the  constitution;  the  method  by  which  the  ex- 
ercise of  that  jurisdiction  may  be  invoked,  and  the  conditions 
upon  which  that  court  can  be  set  in  motion  to  exercise  it  in 
particular  cases  are  prescribed  and  regulated  by  statutes  and 
court  rules.  WTiere  there  are  statutory  proviBiona  on  the  sub- 
ject, they  are  excluaiTe;  when  there  are  none,  that  court  may 
adopt  rules  which  are  within  their  sphere  of  operation  of  the 
fame  force  and  effect  as  if  found  in  a  statute  or  even  in  the 
constitution. 

Upon  first  suggestion,  it  may  be  strange  doctrine  that  the 
mere  failure  to  comply  with  conditions  imposed  by  court  rules 
are  objections  going  to  the  jurisdiction.  But  upon  a  further 
consideration,  it  is  seen  that  where  the  legislature  has  rele- 
gated the  subject  to  the  court,  and  the  court,  under  the  consti- 
tntion,  is  vested  with  the  power,  its  power  to  prescribe  in  rules, 
conditions  upon  which  it  will  exercise  the  jurisdiction  is  as 
full  as  is  that  of  the  legislature  to  prescribe  them.  There  is 
this  difference,  however,  between  a  statute  or  constitutional 
provision  and  a  court  rule;  the  court  may  suspend  the  latter 
at  will,  but  cannot  in  any  way  disregard  or  qualify  the  former. 

If  an  appeal  be  attempted,  and  be  not  perfected  in  accord- 
ance with  all  the  conditions  thus  prescribed,  whether  by  statute 
cr  rule,  that  court  does  not  become  vested  with  complete  juris- 
diction of  the  case  for  the  purposes  of  review,  and  the  abortive 
appeal  will  be  dismissed. 

A  motion  to  dismiss  the  appeal  for  want  of  jurisdiction  is, 
in  most  cases,  merely  a  convenience,  because,  if  the  court  really 
lacks  jurisdiction,  it  may  as  well  be  suggested  in  argument 
or  in  the  briefs  as  by  motion.  The  convenience  of  having  the 
objection  disposed  of  on  motion  consists  in  the  fact  that  the 
time  for  hearing  argument  on  the  merits  is  thereby  saved. 

There  is  a  distinction  between  jurisdiction  of  the  subject  and 
uC  the  person.  Jurisdiction  of  the  subject  cannot  be  waived. 
It  is  otherwise,  as  it  is  in  all  courts,  with  respect  to  the  person ; 
and  if  a  respondent  desires  to  raise  the  latter  jurisdictional 
poini,  he  must,  in  most  cases,  do  eo  by  motion  to  dismiss.     If, 
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The  objection  that  the  time  has  passed  within  which  an  ap- 
peal might  have  been  taken  cannot  be  waived  in  the  supreme 
court  as  can  the  plea  of  the  statute  of  limitations  in  the  lower 
court  A  failure  to  appeal  within  the  limited  time  defeats  the 
jurisdiction  of  the  subject  matter  as  effectually  as  if  the  appeal 
were  attempted  from  a  nonappealable  order,  and  will  result 
in  a  dismissal  of  the  appeal,  no  matter  how  or  at  what  stage 
the  defect  is  called  to  the  court's  attention.*  Nor  is  it  within 
the  power  of  the  parties  to  extend  the  time  by  stipulation.* 

The  failare  to  comply  with  any  plain  statutory  requirement 
vith  reference  to  the  undertaking  on  appeal  also  goes  to  the 
courfs  jurisdiction  of  the  subject,  and  will  necessitate  a  dis- 
missal, unless  the  defect  or  omission  be  of  such  character  as  to 
permit  of  its  being  supplied  or  cured  upon  being  pointed 
cut  in  the  appellate  court.'    And  if  the  undertaking  be  radi- 

1  Sea  Heilbton  v.  Ceiit«rvtUe  etc  Ditch  Co.,  76  CoL  8,  17  Pac.  932^ 
Bornheimer  v.  Baldwin,  38  Cul.  671;  Bates  v.  Gage,  id  C&l.  127; 
J'teslon  V,  Hurst,  54  Cal.  C05;  Douglas  v.  I'ulda,  54  Cal.  58S;  Emersoa 
V.  Bergin,  71  CaL  335,  12  Pac,  242;  Gruell  v.  Spoonor,  71'Cal.  4B3, 
12  Pbc.  611;  Lowrie  v,  Salz,  75  Cal.  349,  17  Pac.  532;  Heilbron  v. 
iowita  Switch  Canal  Co.,  75  CaL  426,  7  Am.  St.  Eep.  183,  17  Pac.  535; 
Uraf  V.  Winder,  77  Cal.  SSS,  20  Pac.  47;  Buntiog  \.  Saltz,  S4  Cal. 
168,  Zi  Pac.  167;  Hammond  v.  Wallace,  85  Cal.  522,  20  Am,  St.  Eep. 
23^,  24  Pac  S37;  UcLaughlin  v.  Menotti,  89  Cal.  354,  26  Pac.  SKU) 
Kiiman  v.  Hunnewill,  91  Cal.  157,  27  Pac,  587;  Mattipgly  v.  Pennie, 
'.(13  Cal.  514,  45  Am.  St.  Bep.  87,  30  Pac.  200;  Hunter  v.  Hunter,  111 
CaL  261,  52  Am,  St.  Eep.  180,  43  Pac  750;  Sutter  County  v.  TisJale, 
123  CaL  180,  60  Pac.  75Tj  Hunter  v.  Milam,  133  CaJ.  606,  65  Pae.  1079; 
Balfour  v.  Eves,  4  Idaho,  488,  42  Pac.  508;  State  v,  Dupuis  (Idaho), 
65  Pac.  65;  Schatelein  (Charles)  Paint  Co.  v.  Passmore,  26  Moat. 
500,  68  Pac.  1113;  Morris  v.  McLaughlin,  25  Mont,  151,  64  Pac.  21Q; 
Bamsey  v.  Bums,  24  Uont.  234,  61  Pac.  129;  Warren  v.  Humble,  26 
Honl.  495,  68  Pae.  851;  Blyth  etc.  Co.  v.  SweosoD,  16  Utah,  345,  49 
Pac  1027;  Griffith  v.  Seattle  Nat.  Bank  etc.  Co.,  16  Wash.  329,  47 
Pac.  749, 

2  Laogan  v.  Langan,  89  CaL  366,  26  Pac.  T64. 

»  See  Stackpole  v.  Hermann,  126  CaL  465,  58  Pae.  935;  Meyer  v. 
San  Diego  (City  of),  130  Cal.  60,  62  Pac.  211;  Scott  v.  Glenn,  98  Cal. 
188.  32  Pac.  983;  Graham  v.  American  Surety  Co.,  28  Wash.  735,  69 
Pac.  365;  Qlovei  v.  Cove,  16  Wash.  323,  47  Pac.  737;  Home  Sav.  etc. 
y.  Burton,  20  Wash.  688,  66  Pac.  940;  Kasch  v.  Nelson,  20  Wash.  315, 
a  Pae.  118;  Bamage  v.  Littlejobn,  16  Wash.  7U2,  47  Pac.  SSS; 
Savage  V.  Graham,  14  Wash.  323,  44  Pae.  640. 
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an  imdertakiiig,  the  appeal  will  be  dismlBsed.^  Minor  defects 
will  be  disiegarded,''  or  may  be  oTercome  by  filing  a  new  nn- 
3ertaking,* 

An  appeal  vill  be  diatnisBed  where  the  record  diecloees  that 
the  amount  involved  ie  not  within  the  appellate  jurisdiction 
of  the  coort.^  So  an  appeal  porporting  to  be  taken  from  a 
portion  of  a  judgment  refusing  to  grant  certain  relief,  which 
refusal  ia  not  in  terma  included  in  the  judgment,  and  only  ap- 
pfsra  from  an  order  striking  an  averment  from  the  complaint; 
the  matter  of  which  thereafter  formed  no  part  of  the  record, 
the  canae  having  been  tried  upon  the  iesues  presented  by  the 
remaining  averments  of  the  complaint,  is  not  properly  taken, 
and  will  be  dismiased.^ 

g  948.    Want  of  jurisdiction  of  parties. 

A  dismissal  for  want  of  jurisdiction  of  persons  can  only  be 
based  upon  a  failure  to  serve  a  party  entitled  to  service  with 

afier  service  of  notice  of  filing  the  Undertaking  npoii  the  respondent. 
Vhe  court  gave  its  viewi  upon  tbe  subject  as  follows;  "Ae  to  the 
■ecDud  ground,  we  find  no  provision  in  the  fltatnte  for  the  diBmiisal 
of  an  appeal  for  want  of  service  of  the  appeal  bond  on  the  adverse 
partj.  Tbe  statute  does  provide,  however,  that  an^  respondent  may 
eicept  to  the  snfflcieuey  of  the  surety  or  sureties  in  an  appeal  bond 
within  ten  days  after  the  Bervica  on  him  of  the  notiee  of  appeal,  or 
within  five  dajs  after  the  service  on  him  of  the  bond  or  written 
notice  of  the  filing  thereof;  bat  the  most  that  can  be  claimed  for  this 
provision  is  that  it  permits  the  respondent  to  eieept  to  the  sufficiency 
of  the  sureties  in  the  boud  after  the  expiration  of  the  time  elsewhere 
VT«scribed  by  the  statute.  The  law  piravides,  and  every  respondent 
must  take  notice,  that  au  appeal  in  this  state  becomes  inefFectuai 
tot  any  pnrpoae  unless  a  proper  appeal  bond  is  filed  within  five  days 
>ftet  the  giving  or  serving  of  the  notice  of  appeal;  and  there  is, 
therefore,  no  apparent  reason  for  dismissing  an  appeal  for  want  of 
MTTice  of  the  bond,  and  no  pirovision  has,  as  we  have  stated,  been 
■Bade  for  such  dismissal." 

*  Erickson  v.  Erickson,  11  Waah,  76,  33  Pac,  241. 

»  Paol  V.  Cragnas,  25  Nev.  2B3,  69  Pac.  857,  47  L.  B.  A.  540;  re- 
heaTing  denied,  Paul  v.  Gragnsfl,  25  Nev.  293,  60  Pac.  083;  Northern 
CoDitties  Investment  Trust  v.  Hender,  12  Wash.  559,  41  Pac.  913,  dis- 
tinguighed;  Horttnt  v.  Doaohoe  Kelly  Banking  Co.,  15  Waah.  399,  46 
t»«.  409,  47  Pac  436. 

t  See  ante,  f  654. 

T  luenhuth  v.  Baum,  10  B.  Dak.  340,  73  N.  W.  96. 

»  Bank  of  YisaUa  v.  Curtis,  131  CaL  178,  63  Pac  S4i. 
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the  notice  of  appeal  within  the  time  allowed  by  law.  An  ob- 
jection that  parties  to  the  action  below,  other  than  a  reiponi- 
ent  regularly  served,  were  entitled  to  service,  is  more  in  the 
nature  of  a  plea  in  abatement  than  the  subject  of  a  diimiKsl, 
but  is  treated  under  this  head  for  convenience. 

There  appears  to  be  no  positive  decision  in  California  to  (hs 
effect  that  proof  of  service  of  the  notice  of  appeal  must  be  filed 
with  the  clerk  of  the  lower  court;  and  the  clear  inference  from 
some  of  the  lat«r  cases  is  that  such  filing  is  not  essentia!  to  the 
jurisdiction* 

In  some  states,  however,  a  filing  of  the  proof  of  service  ii 
e}:preGsly  required  by  statute;  and  tinder  such  statute  a  failure 
of  compliance  ia  a  ground  for  diBmissal.^** 

The  necessity  for  service,  and  the  question  of  what  coniti- 
tutes  service,  have  been  briefly  discussed  elsewhere,  and  aiU 
not  be  here  enlarged  upon."  As  previously  stated,  the  gt-n- 
eral  law  governing  the  service  of  notices  and  papers  governi 
herein.     A  few  illustrations  will  be  found  in  the  note  belo«." 

•  See  ants,  I  633. 

10  See  Best  v.  Best,  22  Waab.  693,  60  Pae.  58;  Mercliaiils'  Nit- 
Bank  V.  Ault,  14  Wash.  701,  44  Pac.  129;  Kasch  ».  Nelson,  20  Wast 
315,  55  Pac.  118;  Voorheea  v.  Manti  City,  13  Utah,  435,  45  Pac.  i^t- 

11  See  ante,  IS  536,  540,  541. 

12  AlHilavit  of  Bervice  must  positively  state  service,  and  not 
merely  that  the  afEant  believes  he  served  the  DOtice:  PariGe  Mnt. 
L.  Ins,  Co.  V.  Shepardson,  76  Cal.  376,  18  Pac  398.  Upon  a  moiioa 
to  dismiss  the  appeal,  in  Heinlio  v.  Heiibron,  94  Cnl.  636,  30  Pat.  f. 
upon  the  ground  that  the  notice  of  appeal  waa  served  by  mail,  anil 
was  not  properly  aerved,  beeauae  aiidressod  to  the  attorney  for  lis 
respondent,  at  a  place  other  than  in  which  he  resided,  or  bad  as 
office,  the  affidavit  of  respondent's  attorney  showed  that  he  rcceivol 
a  copy  of  the  notice  at  his  office  where  he  resided,  the  letter  (ontain- 
ing  the  notice  having  been  forwarded  to  him  through  the  posloffi':^' 
It  was  held  that  tbe  affidavit  was  equivalent  to  an  admisfioD  of 
service  indorsed  by  him  upon  the  original  notice,  establishing  th^t 
there  had  been  a  personal  service  upon  him  of  such  notice,  and  tbai 
the  court  had  thereby  obtained  jurisdiction  of  the  appeal,  and  thi 
motion  was  denied.  An  affidavit  of  service  by  mail,  wiiieh  fails  1= 
fully  set  forth  tbe  conditions  upon  which  such  form  of  service  n 
authorized  is  insufficient:  Linforth  t.  White,  129  CaL  188,  fil  Pat 
610;  Selfridge  v.  Paxton,  135  CaL  281,  67  Pan.  138. 
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Jurisdiction  ma;  also  fail  because  of  a  failure  to  make 
proper  substitution  of  and  Berviee  upon  the  personal  repre- 
sentative in  the  case  of  the  death  of  the  respondent^" 

There  ma;  be  eome  doubt  whether  a  failure  to  seire  Bome  of 
those  entitled  to  service  of  the  notice  of  appeal,  others  having 
been  served  creates  a  defect  of  jurisdiction  of  parties  or  of  the 
subject  matter.  But  inasmuch  as  it  is  an  omission  vhich  usu- 
ally cannot  be  remedied  or  waived,  and  is  fatal  to  the  jurisdic- 
tion, the  distinction  is  of  no  practical  importance.^* 

It  is  well  settled  in  California  that  an  offer  of  necessar;  par- 
ties to  the  appeal  who  were  not  served  with  the  notice  to  be- 
come parties  in  the  appellate  court  will  not  remed;  the  omis- 
sion to  serve  them.^*  It  is  otherwise  in  Washington  and 
Ut^.i" 

IS  See  Chev&snis  v.  Burr,  134  Cal.  434,  66  Fae.  Il>68;  kIbo  post, 
H  704,  705;  ante,  f  &4S. 

i«  See  Boweriog  v.  Adams,  126  CaL  653,  50  Pac.  134;  Killer  v, 
Tbomas,  73  Cal.  437,  IS  Pm.  63;  Conrad  v.  P&elflc  P.  Co.,  34  Or.  337, 
49  Pac  659;  62  Pao.  1134;  57  Pae.  1026;  Smith  v.  Beard,  21  Wash. 
£04,  57  Pac  796;  Watson  t.  Pugh,  9  Wash.  665,  38  Pac.  163. 

In  the  first  case,  Tsmpls,  J.,  delivering  the  opinion  of  the  court  and 
dismiBSing  the  appeal,  said:  "It  is  obvious  that,  if  appellants  are 
entirely  sueoesaful  in  their  appeal,  they  will  be  at  libertj  to  claim 
and  in  tact  to  appropriate  to  their  special  use,  to  the  ezclusion  of  all 
other  parties,  the  entire  amount  of  water  which  is  disposed  of  hj  the 
decree,  and  thna  prevent  the  possibility  of  there  being  any  snrplua 
water  to  be  divided  among  the  defendants,  who,  by  the  decree,  are 
Dot  given  prior  rights,  and  who  were  not  served  with  the  notice  of 
■ppeal.  It  is  also  obvious  thai  to  whatever  extent  they  so  succeed 
in  modifying  the  decree,  the  effect  will  be  to  place  them  in  a  position 
to  claim  some  portion  of  the  water,  already  developed,  or  to  be  here- 
after developed,  to  the  prejudice  of  the  defendants  not  served.  In- 
deed, it  is  difficult  to  see  how  they  can  be  benefited  by  any  modifi- 
cation of  tbo  judgment,  exceprt  to  the  injnry  of  such  defendants." 
In  Smith  V.  Beard,  supra,  the  court  said:  "Motion  is  made  to  strike 
the  statement  of  (acts  and  dismiss  this  appeal  for  the  reason  that 
all  the  partiea  who  appeared  in  the  case  below,  and  against  whom 
the  jndgraent  was  taken,  did  not  join  in  the  appeal  of  appellants,  or 
were  not  served  with  notice  of  appeal  by  the  appellants.  The  appeal, 
therefore,  must  be  dismissed  under  the  mie  announced  by  this  court 
in  Winters  v.  Gray's  Harbor  Boom  Co,,  19  Wash.  346,  53  Pae.  368, 
and  many  other  decisions  of  this  court." 

"  See  ante,   19   530-538. 

1*  See  Bpokane  etc.  Co.  v.  Loy,  21  Wash.  601,  68  Pac.  672,  60  Pae. 
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The  pulefl  of  the  California  court,  except  where  the  method 
of  delivering  the  transcript  and  funds  for  printing  the  same  to 
the  elerk  of  the  supreme  court  is  provided  for,  refer  to  th^ 
printed  transcript  And  where  an  order  of  the  court,  extend- 
ing the  time  within  which  to  serve  and  file  a  transcript  on 
appeal,  was  made  upon  an  application  and  affidavit  showing 
that  the  manuscript  of  the  transcript  was  ready,  but  that  addi- 
tional time  was  necessary  in  order  to  have  it  printed,  and  the 
appellant,  instead  of  filing  a  printed  transcript  and  serving 
it  upon  the  respondent  within  the  extended  time,  merely  de- 
livered to  the  elerk  of  the  court  one  manuscript  copy,  paying 
to  him  the  amount  required  for  printing,  the  appeal  was  dis- 
missed for  failure  to  serve  and  file  the  transcript  within  the 
proper  time.*** 

The  necessity  for,  and  method  of  serving  the  transcript,  need 
not  be  here  discussed.  The  subject  has  been  elsewhere  noticed, 
so  far  as  was  deemed  advisable.**  A  failure  to  serve,  equally 
with  a  failure  to  file  the  transcript,  is  a  ground  for  dismissal.** 

g  650.    SefectiTeneu  of  transcript  as  {pN>and  for  dismiual. 

An  appeal,  though  taken  according  to  law,  will  be  dismissed 
upon,  or  even  without,  a  motion,  if  upon  a  bare  inspection  of 
the  record  it  is  apparent  that  it  preseutE  nothing  for  investi- 
gation or  decision.  A  transcript  containing  such  a  record  is 
treated  as  is  a  complaint  which  entirely  fails  to  state  a  cause 
of  action.  The  only  difFerence  is  that  while  the  trial  court 
acta  upon  a  written  demurrer,  or  some  appropriate  motion, 
the  supreme  court  may  act  either  upon  a  motion,  or  upon  an 
oral  demurrer  presumed  to  be  interposed  at  every  stage  of  the 
proceeding.     This   practice  has  not  always  been  followed,  but 

tTanscript  filed  a  few  hours  later  on,  same  da^;  Ward  v.  Healy,  110 
Cal.  587,  42  Pac.  1071.  Held  appeal  sbonld  not  be  dismissed  merely 
becsnae  transcript  filed  before  appeal  prerfeeted:  Nottiogtiam  v, 
UcKendrick  (Or.),  57  Pb«.  ISO. 

20  Euinfeldt  v.  Trinity  Riv.  etc.  Co.,  83  Cai.  649,  24  Pa«.  276. 

21  Ante,  t  642. 

33  Uohr  T.  Byrne,  131  Cal.  288,  63  Pac.  341.  Thii  was  a  case  in- 
reiving  service  of  a  notice  of  appeal,  but  the  opinion,  wbicfa  is  very 
conciae  and  fnll,  is  equally  applicable  to  transcripts  and  all  otbec 
papers  requiring  to  be  served. 
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of  the  record,  &b  to  which  the  judge's  certificate  negatived  any 
inference  that  they  were  read  or  used  on  the  motion,  and  not 
■well  taken  aa  to  grounds  supported  by  other  portions  of  the 
statement  or  bill.  In  that  case  the  appeal  from  the  order  conld 
not  be  dismissed,  bnt  consideration  of  the  grounds  supported  by 
the  afBdavits  would  be  dispensed  with.  But  if  the  transcript 
did  not  contain  any  certificate  whatever  by  the  judge,  and  one 
were  not  produced  and  presented,  the  appeal  would  have  to 
be  dismissed.  So  it  is  seen  that  whether  an  appeal  can  be 
dismissed  for  defects  in  the  transcript  depends  upon  whether 
the  defect  is  partial  or  such  as  to  invalidate  the  entire  record. 
And  this  view  haa  prevailed  in  practice. 

Most  of  the  defects  which,  if  not  corrected,  warrant  a  dis- 
miBsal,  are  found  either  in  the  clerk's  certificate  to  the  tran- 
script, or  to  the  judge's  certiScate  to  the  hill  of  exceptions,  or 
statement,  for  inst^ice,  where  there  is  no  certificate  what- 
ever showing  that  the  papers  in  what  is  called  the  transcript 
are  copies  of  the  originals  filed  in  the  lower  court.** 

But  the  body  of  the  transcript  may  be  otherwise  so  defective 
a£  to  necessitate  a  dismissal;  as  where  it  does  not  contain  any 
appealable  order  or  judgment;^  or  there  is  nothing  to  show 
that  a  notice  of  appeal  was  filed  or  served  ;**  or  the  record  fails 
to  show  any  matter  in  dispute  between  the  parties;*'  or  does 
not  contain  either  verdict  or  judgment,  the  appeal  being  from 
the  judgment;**  or,  disregarding  rules  of  court,  an  abstract 
does  not  show  that  any  motion  for  a  new  trial  was  made,  there 
being  no  appeal  from  the  judgment;*"  or  there  is  no  bill  of 
exceptions,  nor  anything  to  show  that  any  exception  was 
taken.**  It  is  held,  however,  in  South  Dakota,  that  it  is  not 
essential  that  the  jurisdiction  of  the  appellate  court  affirma- 
tively appear  in  the  judgment-roll  if  the  contrary  be  not  made 

54  In  T«  Wi«rbitask]r,  88  Oal.  83S,  26  Pae.  174. 

55  Cl7U«  T.  Bingfaam  Covnt^  (Idaho),  60  Pae.  76;  Savings  etc.  Soc. 
V.  Heeki,  66  CaL  371,  6  Pac  624. 

8<  Beeta  v.  Charts,  79  Cal.  1^5,  21  Pae.  730. 
«  MRttW  of  Siering,  90  Cal-  207,  27   Pae.   204. 
28  Buckley  v.  Cotdej,  16  Wash.  338,  47  Pac.  735. 
2ft   Anderson  v.   Dubois,   10   UUh,  60,   37  Pac.   90. 
to  Welsh  r.  Lambert,  18  Utah,  1,  S4  Pac.  075. 
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ing  hereiB  waa  well  stated  in  San  Bernardino  (Comity  of)  v. 
Hivereide  (Connfy  of),**  as  foUowe;  "The  right  to  accept  the 
fiTiita  of  a  judgment  or  order,  and  the  right  to  appeal  there- 
from, are  not  concurrent,  bnt  are  vholly  inconsistent,  and  an 
election  of  either  is  a  waiveT  and  rennnciation  of  the  other. 
The  rule  and  the  principle  upon  which  the  rule  rests  are  the 
same,  whether  such  judgment  be  the  final  determination  of  the 
cause  or  an  intermediate  order  made  in  the  coarse  of  the  pro- 
cedure.  A  party  cannot  accept  the  benefit  or  advantage  given 
bim  by  an  order,  and  then  seek  to  have  it  reviewed.  After  re- 
ceiving the  money  which  the  court  has  directed  to  be  paid  to 
him,  he  will  not  be  heard  to  say  that  the  court  erred  in  making 
such  order,  and  if  by  the  order  a  right  or  favor  is  given  to  the 
other  party  as  the  consideration  for  making  such  payment,  the 
party  receiving  the  money  will  be  held  to  have  assented  to  a 
granting  of  the  favor  or  right."  The  correct  limitation  of  this 
rule,  stated  in  the  same  case,  is  as  follows :  "Where  a  reversal 
of  the  judgment  or  order  cannot  affect  the  right  of  the  party 
to  the  b^efit  which  he  has  secured  thereby,  ae,  for  example, 
where  there  is  no  controversy  as  to  his  right  for  the  amount 

and  now  geeks  to  attack  the  judgment  through  which  she  received 
it.  This  she  cannot  do.  Having  taken  the  benefit,  she  must  bear 
the  bnrden.  The  amount  of  this  judgment  was  not  large,  but  the 
principle  ii  the  same.  It  may  have  been  aa  great  a  hardabip  to 
plaintiff  to  have  paid  the  $450  as  it  would  be  to  a  wealthy  man  to 
pay  $450,000.  If  the  defendant  should  procure  a  new  tfial,  she  would 
■'.ill  have  the  $450,  and  the  plaintiff  would  not  have  hia  divorct^. 
U  ihe  baa  used  it,  or  is  otherwise  unable  to  pay  it  back,  the  plaintiil 
cannot  be  placed  in  the  same  condition  in  which  she  was  before  the 
trial.  The  prineiple  is  well  settled  that  a,  paitj  accepting  and  re- 
ceiving the  portion  of  the  judgment  beneScial  to  him  cannot  appeal 
from  it:  Bennett  v.  Van  Syokel,  IS  N.  Y.  4S1;  note  to  Clark  v.  Os- 
trander,  13  Am.  Dec.  648;  2  Freeman  on  Judgments,  sec.  480n; 
People  V.  Bums,  TS  Cal.  648,  21  Poc.  540;  In  re  Baby,  S7  CaL  202, 
22  Am.  St.  Bep.  239,  25  Pac.  40S;  Estate  of  Shaver,  131  Cal.  219, 
63  Pac.  340."  Thia  case  in  its  facts  and  conclusion  reached  ig  very 
limilar  to  that  of  Bourne  v.  Simpson,  9  B.  Mon.  454.  Within  the 
■ame  principle  are  caaeg  where  a  party  appeals  from  a  judgment 
granting  a  divorce  to  the  other  party  and  then  marriea:  See  Garner 
v.  Garner,  38  Ind.  130. 

»  135  CoL  eiS,  67  Pac.  1047.  To  same  effect.  Estate  of  Shaver, 
131  CaL  219,  63  Pac.  340;  Storke  v.  Storke,  132  CaL  349,  64  Pae. 
578. 

Hew  Trial,  VoL  11—87 
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An  enforced  satisfaction  of  the  judgment  from  which  a  de- 
fendant has  appealed  cannot  affect  hia  right  to  maintain  it,  or 
dtprive  him  of  any  of  its  benefits.'**  And  where  a  defendant 
had  deposited  money  in  court  to  make  good  a  tender,  and  the 
court,  without  the  consent  of  defendant,  applied  such  money 
pro  tanto  upon  a  judgment  recovered  for  a  greater  sum,  it  was 
held  that  the  acceptance  of  such  money  by  plaintiff  did  not 
operate  as  a.  satisfaction  of  the  judgment,  or  to  deprive  the  de- 

eonrt  said;  "Tbe  leipondeats  ask  that  tti«  appeal  be  dismissed,  be- 
cause, having  eouvejed  away  its  canal  and  water  right,  'the  appel- 
lant is  DO  loDgsr  the  party  in  interest,  and  is  not  a  party  aggrieved 
by  the  jadgment.'  We  do  not  think  the  appeal  should  be  dismissed 
for  the  reason  stated.  After  the  transfer  it  was  proper  that  all 
proceedings  in  the  case,  including  the  appeal,  be  taken  for  and  on 
behalf  of  the  grantee,  in  the  name  of  the  original  defendant;  and  in 
the  absence  of  any  showing  to  the  contrary,  it  will  be  presumed 
that  they  were  so  taken:  Malone  v.  Big  Flat  Gravel  Min.  Co.,  93  Cal. 
384,  28  Pac.  1063." 

41  See  Kenny  v.  Parks,  120  Cal.  22,  52  Pac.  10;  Fenton  v.  Morgan, 
la  Wagh.  30,  47  Pac.  214.  In  fhe  first  case  tbe  court  said:  "The 
respondent  now  moves  to  dismiss  the  appeal  upon  the  ground  that 
fftei  the  entry  of  the  judgment,  and  prior  to  taking  tbe  appeal, 
tbe  jodgment  was  satisfied;  and  in  support  thereof  presents  an  at&- 
davit  showing  that  by  virtue  of  an  execution  issued  upon  the  judg- 
ment tbe  sheriff  had  placed  the  plaintiff  in  possession  of  tbe  land 
recovered  by  her  in  the  action,  and  that  by  virtue  of  a  levy  under 
Bald  execution,  npon  certain  personal  property  of  the  defendants 
against  whom  the  money  judgment  was  rendered,  had  received  and 
paid  to  the  plaintiff  the  amount  of  tbe  judgment,  and  that  a  satis- 
factioD  of  said  judgment  had  been  acknowledged  upon  the  margin 
of  the  record  by  her  attorney.  The  defendants  had  the  right  to 
appeal  from  the  judgment  against  them  at  any  time  within  one  year 
from  it)  entry,  and,  by  section  EtS7  of  the  Code  of  Civil  Procedure, 
in  ease  ol  a  reversal  of  the  judgment  are  entitled  to  a  restitution  of 
all  property  and  rights  lost  by  reason  of  tbe  judgment.  The  plaintiff 
cannot  deprive  them  of  this  right  by  euforcing  an  execution  of  tbe 
judgment  before  the  time  for  an  appeal  has  expired.  It  has  been 
beld  Chat  a  party  in  whose  favor  a  judgment  has  been  rendered  can- 
not enforce  the  jadgment,  and  while  enjoying  its  benefits,  appeal 
therefrom  and  seek  its  reversal:  People  v.  Burns,  78  Cal.  646,  21  Pac. 

540;  In  re  Babj,B7  Cal.  200,  22  Am.  St.  Kep.  230,  25  Pac.  403 

Section  1049  of  the  Code  of  Civil  Procedure  eannot  be  invoked  to 
abridge  the  right  of  appeal  where  a  judgment  has  been  satisfied 
against  the  will  of  the  appellant." 
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Substantially  the  same  requirementB  are  prescribed  as  to 
printing,  filing  and  serving  the  points  and  authorities  as  in  the 
case  of  the  traoscript.  The  whole  subject,  both  in  civil  and 
criminal  cases,  is  fully  covered  by  subdivision  4  of  rale  2,  read- 
ing as  follows :  "Thirty  days  after  the  filing  of  the  transcript, 
and  in  cases  where  the  transcript  shall  be  on  file  at  the  date 
when  this  rule  takes  effect,  then,  within  thirty  days  after  such 
date,  the  appellant  shall  file  with  the  clerk  hie  printed  points 
and  anthorities,  and  with  it  proof  of  the  service  of  one  copy 
thereof  upon  the  attorney  or  attorneys  of  each  respondent  who 
ehall  have  appeared  separately  in  the  superior  court.  Within 
thirty  days  after  the  service  of  appellant's  points  and  author- 
ities, the  respondent  shall  file  and  serve  his  printed  points  and 
authorities;  and  within  ten  days  after  service  of  respondent's 
points  the  appellant  may  file  a  reply.  In  criminal  cases  the 
appellant  shall  file  his  points  and  authorities  (with  proof  of 
service  of  a  copy  thereof  on  the  attorney  general)  within  ten 
days  after  the  filing  of  the  transcript.  The  attorney  general 
shall  file  and  serve  his  points  and  authorities  within  ten  days 
lifter  service  upon  him  of  the  appellant's  points,  and  within 
five  days  thereafter  the  appellant  may  file  and  serve  a  reply. 
Such  points  and  authorities  may  be  either  printed  or  written." 
Extensions  of  time  are  provided  for  by  subdivision  5  of  the 
same  rule. 

The  court  exercises  a  considerable  latitude  of  discretion  un- 
der the  rules,  but  in  a  clear  case  of  noncompliance  and  inex- 
cusable neglect  the  appeal  will  be  dismissed.^'  But  if,  within 
the  time  limited,  a  document  purporting  to  be  such  points  and 
authorities  has  been  filed,  the  motion  will  be  denied.  The 
court  wilt  not,  on  such  motion,  examine  the  document  so  filed 

*T  See  ShaiD  v  People's  L.  Co.,  98  Cal.  120,  32  Pae.  878;  Me- 
Fadden  v.  Dielz,  115  Cal.  697,  47  Pac.  777;  Pilger  v.  Strassman,  119 
CaL  691,  52  Pac.  40;  HeadBtrom  v.  Hellieson,  130  Cal.  498,  69  Pac. 
148;  In  re  Sullivan's  Estate,  25  Wash.  430,  05  Pac.  793;  Cady  v. 
Case,  10  Wftah.  140,  38  Pac,  880;  Eobertson  v.  Sliorow  (Wyo.),  69 
Pae.  1,  And  a .  brief  which  omits  parts  required  by  statute  will 
warcant  a  dismissal,  in  Washington,  as  well  as  in  Montana:  Vou 
Schrader  v,  Weloher,  19  Wssb.  349,  53  Pac.  368;  Smith  v.  Deniff,  2S 
Mont.  65,  57  Pac.  557. 


§  654  APPELLATE  PRACTICE.  13S2 

for  the  purpose  of  determining  its  sufficiency.^  And  a  mo- 
tion to  dismiss  the  appeal  for  failure  of  the  appellant  to  file 
his  points  and  authorities  in  the  time  required  by  the  role  was 
denied  when  it  appeared  that  between  the  time  of  a  notice 
of  a  motion  which  was  abortive^  for  failure  to  designate  a  da? 
for  the  hearings  and  the  giving  of  a  second  notice^  the  poinli 
and  authorities  were  filed.^ 

The  rule  is  not  enforced  in  Washington  except  some  shov- 
ing of  prejudice  be  made;  and  there  an  appeal  will  not  be  die- 
missed  merely  for  delay  in  serving  and  filing  briefs  or  in  the 
transmission  of  the  record  to  the  supreme  court  within  Qie 
time  limited  by  law,  when  there  is  no  showing  of  prejudice  to 
respondents  by  reason  of  the  delay .*^ 

48  Gregory  ▼.  Digga,  108  Oal.  123,  41  Pae.  34.  A  different  prao- 
tice  appears  to  pervail  in  Montana,  where  it  was  held  that  an  appeal 
wherein  the  appeUant's  brief  contains  no  specification  of  the  er- 
rors relied  on  should  be  dismissed  on  motion  of  the  respondent: 
Patterson  v.  Pfouts,  25  Mont.  163,  64  Pae.  222.  For  other  dismissals 
for  reason  of  defectiveness  of  brief,  see  Smith  v.  Denniff,  23  Mont 
65,  57  Pae.  557;  Conklin  v.  CuUen,  25  Mont.  30,  63  Pae  683;  Beh- 
berg  v.  Greiser,  24  Mont.  487,  63  Pae  41,  62  Pae.  820. 

49  Swortfiguer  ▼.  White,  137  Cal.  391,  70  Pae.  214.  See,  also,  Raj- 
mond  v.  Bales,  26  Wash.  493,  67  Pae.  269. 

60  Gay  V.  New  Whatcom,  26  Wash.  389,  67  Pae  88.  See,  also. 
In  re  Alfstad's  Estate,  27  Wash.  175,  67  Pae.  593;  Hjatt  v.  Lewis. 
20  Wash.  303,  55  Pae.  217;  Chandler  v.  Cushing-Toung  Shingle  Co., 
13  Wash.  89,  42  Pae.  548;  Griffith  v.  Maxwell,  20  Wash.  403,  55  Pae 
571;  Fleishner  v.  Bank,  36  Or.  553,  54  Pae.  884,  60  Pae.  603,  61  Pae. 
345.  in  the  first  of  these  cases  the  court  said:  "It  is  true  that 
ftpi>ellant'8  brief  was  not  served  or  filed  within  the  time  prescribed 
by  law,  and  it  is  also  true  that  the  record  on  appeal  was  not  tran^ 
mitted  to  this  court  by  the  clerk  of  the  court  below  within  the  time 
designated  by  statute.  But  it  does  not  necessarily  follow  from 
these  facts  that  the  appeal  must  be  dismissed.  At  the  time  this 
motion  was  made  the  brief  of  appellant  had  been  served  and  filed, 
and  the  record  had  been  transmitted  to  this  court,  and  it  does  not 
appear  that  the  respondents  were  in  any  way  prejudiced  by  the  delay 
of  which  they  here  complain.  Under  such  circumstances  this  court 
has  always  declined  to  dismiss  an  appeal  on  account  of  mere  delay 
in  serving  or  filing  briefs  or  in  the  transmission  of  the  record." 
With  reference  to  the  rule  of  the  Washington  court  requiring  brief 9 
to  refer  for  verification  to  the  transcript  the  court  said  in  Hyatt 
V.  Lewis,  supra:  **The  appeal  in  this  case  was  from  an  order  sofr 
taining  a  demurrer  to  the  complaint,  and,  as  this  is  the  only  error 
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§  665.     ICiuellaneoDs  gronndi  for  diimuaol. 

A  few  other  groimds  of  dismissal,  not  susceptible  of  classifi- 
cation, have  sometimes  arisen. 

An  appeal  from  a  judgment  entered  in  confonnity  to  the 
judgment  and  order  of  the  supreme  court  on  a  former  appeal 
will  be  dismissed,  as  being  in  effect  an  appeal  from  the  su- 
preme court's  own  judgment"^  And  a  second  appeal,  taken 
pending  a  former,  taken  from  the  same  judgment  or  order  will 
be  dismissed.''^  So  an  appeal  taken  from  an  order  on  motion 
for  new  trial,  in  a  case  where  no  new  trial  can  be  granted,  will 
be  dismisBed.*^  And  it  was  held  that  an  appeal  should  be  dis- 
missed because  the  transcript  was  not  prefaced  with  an  index 
ai  reqiiired  by  rule  of  court.**  But  such  failure  is  usually  the 
result  of  inadvertence,  and,  when  so,  the  appellant  should  be 
permitted  to  make  tii&  index,  in  response  to  tiie  objection,  with- 
out dismissal  of  the  appeal.'"' 

§  656.    Who  may  move  for  diinuHal. 

Any  party  to  the  appellate  proceeding  may  effectively  more 
a  dismissal  upon  an  available  ground.  The  appeal  may  often 
bii  dismissed  as  to  one  or  more  parties  without  being  disturbed 

Bwigned  and  the  traoseript  is  veiy  Bhort,  there  ti  little  occbiIod  for 
the  ligid  enforeement  of  the  rule  requiring  briefi  to  refer  to  the 
pagea  of  the  traoacript  for  Terifieation:  Froelieh  t.  Morse,  15  Waib. 
638,  47  Pac.  22."  f 

SI  Eimpton  t.  Jutiilee  Min.  Co.,  22  Mont.  107,  65  Psc.  SIS;  KrantE 
V.  Bio  Grande  Weitern  Bj.  Co.,  13  Utah,  1,  43  Phc.  623. 

ES  Brown  t.  Plummer,  70  Cal.  337,  11  Pae.  631;  State  ex  reL  etc. 
V.  King,  6  B.  Dak.  S97,  60  N.  W.  75. 

BS  Estate  of  Heldt,  98  Cal.  353,  33  Pae.  549. 

Bi  Standard  Steam  Laundrj  t.  Dale,  20  Utah,  469,  58  Pae.  1109. 

SB  See  Dyer  v.  Bradley,  88  Cal.  690,  26  Fac.  511.  la  thie  case 
the  court  said:  "The  point  of  the  second  objection  is,  that  the  folios 
of  the  transcript  which  was  on  file  when  the  notice  to  diamiss  was 
aerved  are  not  numbered  aa  required  by  our  rule.  But  this  was  an 
ebjection  that  ehauld  have  been  distinctly  specified  in  the  notice 
ef  motion  to  dismiss,  in  order  to  give  the  appellant  an  opportunity 
to  amend  the  defect.  It  was  not  so  specified  in  the  notice,  and  there- 
fore  cannot  be  regarded.  (Bute  13.)  For  our  own  convenience  in 
^umining  the  record  we  might  still  require  the  appellant  to  number 
tbe  folioB  of  the  transcript  on  file,  but  aa  it  ie  extremely  brief,  euch 
*Q  order  seems  unnecoasarf . " 
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a »  to  others ;  for  instance,  where  there  is  a  failure  to  serve  the 
transcript  or  opening  points  and  authorities  on  some,  others 
being  regulariy  served.     A  stipulation  for  di^smissal  lyetween 
the  appellant  and  some  of  the  respondents  may  accomplish  the 
same  result.*^    But  a  co-respondent  as  to  whom  there  hag  been 
no  such  default  cannot  take  advantage  of  such  default  as  to 
another  respondent.'^''    It  was  held  that  neither  the  appellant 
nor  a  surety  on  his  appeal  bond  was  entitled  to  a  dismissal  of 
the  appeal  because  the  appeal  bond  was  not  filed  in  time,  snch 
rights  belonging  to  respondent  alone.*^®    On  the  other  hand,  it 
was  held  that  the  assignee  of  the  judgment  in  favor  of  a  mort- 
gagor might  move  in  his  name,  as  respondent,  to  dismiss  the 
appeal  from  the  judgment,  for  failure  of  the  appellant  to  file 
his  points  and  authorities  within  the  time  limited  by  the  rule, 
and  that  it  was  no  sufficient  answer  to  such  motion  to  show 
that  the  respondent  had  filed  a  petition  in  insolvency,  and  that 
no  assignee  had  been  appointed,  that  fact  being  no  excuse  for 
failure  of  appellant  to  file  his  points  and  authorities  in  time."^ 
When  the  objection  goes  to  the  jurisdiction  of  the  court,  it 
appears  to  be  held  immaterial  by  whom  the  court's  attention 
is  called  to  the  point,  whether  it  be  a  party  to  the  record  or 
not,  since  the  court  may  dismiss  for  that  cause  of  its  own  mo- 
tion at  any  stage  of  the  case.®® 

Usually,  the  appellant  will  only  be  heard  through  his  own 
attorney ;  but  the  right  of  the  appellant  to  dismiss  the  appeal 
will  not  be  denied  because  the  motion  is  made  by  respondent's 
attorneys,  upon  affidavits  showing  the  desire  of  the  appellant 

66  Taake  v.  Seattle  (City  of),  16  Wash.  90,  47  Pac  220. 

67  Wilson  V.  Wilson  (Idaho),  67  Pac.  708. 

68  Saylor  v.  Oakes,  36  Or.  410,  59  Pac.  1108.  In  this  ease  the  court 
said:  ''The  undertaking  in  this  case  is  a  voluntary  obligation  en- 
tered into  by  the  defendant  and  her  surety.  It  ia  in  regular  form, 
and,  haying  served  its  purpose,  neither  the  appellant  nor  the  surety 
is  entitled  to  a  dismisBal  of  the  appeal  because  it  was  not  filed  ih 
time.  Such  right  belonged  to  the  respondent  alone,  and,  if  he  saw 
fit  to  waive  it,  and  proceed  with  the  trial  without  objection,  the 
appellant  or  her  surety  cannot  take  advantage  of  the  defect." 

69  Suman  v.  Archibald,  116  Cal.  41,  47  Pac.  865. 

60  Biillock  V.  Taylor,  112  Cal.  147,  44  Pac.  457;  Pedlar  ▼.  8trond» 
316  Cal.  461,  48  Pac.  371;  Estate  of  Wiard,  83  Cal.  619,  24  Pac  45; 
Bienenfield  v.  Fresno  Milling  Co.,  82  CaL  425,  22  Pao.  1113. 
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for  such  diEinissal,  where  the  attorney  taking  the  appeal  ha? 
no  special  contract  or  charge  upon  the  property  in  controverey.** 

§  657.     Hotion  to  diuniii — How  made. 

It  will  be  noted  that  a  motion  to  dismiss  is  a  different  pro- 
ceeding from  taking  exceptions,  although  the  latter  may  ulti- 
mately result  in  a  dismissal. 

The  provision  for  a  dismissal  for  failure  to  file  the  tran- 
script and  points  and  authorities  was  quoted  in  a  preceding 
section.  That  for  dismissal  for  other  causes  is  provided  for  by 
subdivision  3  of  rule  6,  reading  as  follows:  "On  motion  to  dis- 
miss the  appeal  on  any  other  ground  than  the  failure  to  file 
transcript  within  the  prescribed  time,  the  moving  papers  shall 
consist  of  the  certificate  of  the  clerk  of  the  court  below,  as  to 
any  of  the  matters  above  mentioned,  or  of  afiidavita,  or  both 
such  certificate  and  affidavit." 

The  service  of  the  notice  is  also  provided  for.  "Copies  of 
the  moving  papers,  except  the  transcript,  shall  be  served  with 
notice  of  the  motion."**" 

The  sufficiency  of  the  notice  of  the  motion  to  dismiss  an 
appeal  must  be  determined  by  the  facta  in  each  case.  If  the 
notice  have  the  effect  to  bring  the  appellant  before  the  court 
at  the  time  specified  for  hearing  the  motion,  and  upon  such 
hearing  he  respond  to  a  particular  point  urged  for  a  dismissal, 
he  will  not  he  heard  to  object  to  the  sufficiency  of  the  notice; 
lor  instance,  where  it  caused  the  appellants  to  attend  and  seek 
an  amendment  of  the  record  in  order  to  obviate  an  objection 

«I  QnarduDBhip  of  Degnan,  132  Cal.  260,  64  Pae.  48C.  The  eonrt 
in  gr anting  the  application  said:  "It  ta&j  be  conceded  that  the  reg- 
nlar,  arderlj,  and  courteous  method  of  procedure  wonld  have  been 
for  the  client  to  give  notice  to  her  own  attorney  of  her  desire  that 
her  appeal  should  be  dismissed,  and  iu  the  event  of  his  refusal,  after 
notice,  to  procure  a  substitution  of  attornevs  and  through  the 
new  attorney  bring  the  matter  to  the  attention  of  the  court.  But 
the  fact  that  the  mode  here  adopted  is  unusual  does  not  deprive  the 
appellant  of  her  right  to  a  dismissal,  when  it  is  made  to  appear 
to  the  court,  bb  in  this  case  it  is,  that  such  is  her  desire;  it  not 
being  contended  that  her  attorney  bas  any  special  contract  or  lien 
upon  any  property  in  controversy  entitling  him  to  continue  the  proae- 

Sl  Sabdivision   3   of   rule  6. 


f  657  APPELLATE  PEACTICa  13S6 

that  the  transcript  had  not  been  filed  in  time,  and  to  attempt 
to  excuse  the  delay .*•  But  there  is  a  great  difference  with  re- 
spect to  the  sufficiency  of  the  notice  between  a  case  where  i 
jurisdictional  point  is  relied  upon  and  one  where  a  dismissal  is 
asked  upon  a  technical  error  in  the  proceedings.  In  the  for- 
mer case  the  form  and  contents  of  the  notice  are  of  but  linle 
importance,  while  in  the  latter  the  error  or  irregularity  must 
be  specifically  pointed  out  in  order  that  the  appellant  may  pro- 
pose amendments  by  which  the  objection  may  be  obviated.^ 
The  appellate  court  will  entertain  an  oral  motion  to  dismiss, 
made  without  notice,  at  the  hearing,  when  based  upon  a  juris- 
dictional ground.^    But  if  based  upon  other  than  jurisdifr 

es  Bell  V.  Southern  Pac.  B.  B.  Co.,  137  Cal.  77,  69  Pac  692. 

64  See  State  v.  Bates,  34  Or.  196,  55  Pac  25,  51  Pac  77,  52  Pac 
67L 

65  Matter  of  Castle  Dome  etc  Co.,  79  Cal.  246,  21  Pae.  746;  Hall 
V.  Skardale,  21  Wash.  203,  67  Pac.  807.  A  motion  to  dismiss  an  af^ 
peal  for  want  of  a  record  must  be  made  on  a  short  record;  and  os 
ten  days'  notice  (rule  23),  and  cannot  be  made  orallv  at  the  tine 
the  appeal  is  called  for  a  hearing:  Cochrane  ▼.  Ounderson,  10  Wa^. 
326,  3S  Pac.  997.  Under  court  rule  17,  directing  that  objections  to 
the  record  must  be  noted  in  writing  and  filed  one  day  before  the 
argument  of  the  case,  and,  unless  so  filed,  must  be  disregarded,  a 
motion  to  dismiss  the  appeal  because  the  transcript  does  not  contain 
all  the  papers  constituting  the  judgment-roll  cannot  be  considered 
where  it  is  filed  on  the  same  day  the  case  is  argued:  Richards  v. 
Scott  (laaho),  65  Pac.  433.  In  the  first  of  these  cases  the  court 
said:  *^And  we  cannot  hold  that  respondent's  are  precluded  by  role 
13  of  this  court  from  urging  this  objection  now  because  they  faiied 
to  make  it  prior  to  the  original  hearing  of  the  case.  Rule  13  can- 
not be  held  to  apply  to  an  objection  which  goes  directly  to  our  jn^ 
isdiction  to  hear  an  appeaL  The  ground  upon  which  a  respondent 
is  allowed  to  object  to  the  hearing  of  an  appeal,  because  some  other 
party  adverse  to  the  appellant  has  not  been  served  with  the  notice 
of  appeal,  la  not  that  his  rights  are  affected,  but  merely  that  the 
court  is  bound  at  all  times  to  keep  within  its  proper  jurisdiction, 
and  must  give  heed  to  such  objections,  no  matter  how  they  are 
brought  to  its  attention."  In  the  second  case  the  court  said:  ''Mo- 
tion is  made  to  dismiss  this  action  for  want  of  jurisdiction  on  the 
part  of  this  court  to  try  the  same.  The  case  falls  squarely  within 
the  rule  announced  in  Pacific  Supply  Co.  v.  Brand,  7  Wash.  357,  35 
Pac  72,  and  the  motion  will  therefore  be  sustained.  It  is  urged  bj 
appellant  that  no  proper  service  of  the  motion  has  been  made,  bnt, 
this  being  a  jurisdictional  question,  as  has  often  been  decided  bj 
this  court,  the  motion  will  be  entertained,  even  upon  an  oral  fuggef- 
tion  at  the  time  of  the  trial." 
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tional  grounds  the  motion  should  be  made  on  the  day  noticed 
for  the  hearing,  or  at  the  first  opportunity  during  the  seseion 
of  the  cQort.  If  not  eo  made  the  motion  lapses,  and  cannot  be 
revived  at  a  subsequent  sesBion.** 

There  are  certain  formal  defects  whidi,  if  not  cured,  would 
T&snlt  in  a  dismisaal,  which  it  is  held  need  not  be  made  the 
Bubject  of  a  motion  to  dismiss,  it  being  sufficient  if  the  appel- 
bnt's  attention  be  called  to  them  in  a  brief  five  days  before  the 
hearing  of  the  appeal;  for  instance,  the  insufficiency  of  the 
clerk's  certificate  to  the  tranBcript" 

M  Lamet  t.  HiUer,  68  Cat.  521,  S  Pac.  669. 

tl  San  rianciaco  etc.  K.  E.  Co.  t.  AnderHon,  77  Cal.  297,  19  Pao. 
SIT,  In  this  eaie  the  eertiflnate  was  sb  tollowfl:  "I,  Thomaa  8. 
Bonneau,  coniitT'  clerk  of  the  eouutj  of  Marin,  and  ex-oScio  clerk 
of  the  mperior  court  in  and  for  said  county,  hereby  certify  that  I 
have  compared  the  foregoing  transcript  with  the  original  papers  now 
OD  file  in  my  office,  and  that  the  said  transcript  is  correct."  The 
court,  after  referring  to  the  requirements  of  Eection  8S3  of  the 
Code  of  Civil  Procedure,  prescribing  the  essentials  of  the  certificate 
and  pointing  out  the  noncompliance  of  the  above,  proceeded  as  fol- 
IniT*;  "The  appellant;  instead  of  applying  to  this  court,  as  it  might 
have  done,  for  leave  to  file  a  corrected  certificate,  contends  against 
the  motion  to  dismiss:  ].  On  the  ground  that,  under  rule  13  of  this 
court,  an  objection  of  this  kind  must  be  taken  and  notified  to  the 
appellant  in  writing,  at  least  five  days  before  the  hearing.  The 
respondent  has  pointed  out,  in  his  printed  brief,  the  objection  to 
the  certificate,  and  asks  therein  that  the  appeal  be  dismissed.  This 
being  done  within  the  time  required  by  the  rule  is  a  snfficient  com- 
pliance witk  its  provisions.  A  formal  notice  is  unnecessary.  2.  That 
ai  the  undertaking  on  appeal  is  set  out  in  the  transcript  and  ap- 
txars  to  be  in  due  form,  .the  certificate  of  the  clerk  that  the  tran- 
•ciipt  is  correct  is  a  sulUcient  compliance  with  the  requirement  of 
the  code.  As  we  have  shown,  the  undertaking  is  improperly  set  out 
in  the  transcript,  and  forms  no  part  of  it.  This  being  true,  a  cer- 
tificate that  the  transcript  is  correct  cannot  be  construed  as  cer- 
tifying that  a  copy  of  a  paper,  not  properly  a  part  of  it,  is  in  due 
form  and  has  been  properly  filed.  The  requirements  of  the  section 
cf  tbe  code  under  consideration  are  plain  and  explicit,  and  should 
be  complied  with.  It  has  been  held  by  this  court  that  it  was  snf- 
fleient  to  set  out  the  undertaking  in  the  transcript,  and  certify  to 
its  correctness:  Wakeman  t.  Coleman,  2S  Cal.  G8.  But  this  was  nn- 
^er  an  entirely  different  provision:  Practice  Act,  i  346.  See,  as 
^Ting  on  the  point,  Bennett  v.  Bennett,  42  Cal.  829.  The  objec- 
tion to  the  certificate  is  well  taken.    Appeal  dismissed." 
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The  consequences  of  a  failure  to  give  snch  notice  as  proTided 
b}'  the  rules  cannot  be  avoided  by  the  main  Tig  of  an  affidatit 
by  the  respondent  to  the  effect  that  the  defect  cannot  be  cured 
by  a  suggestion  of  diminution  of  the  record,  under  the  rules.** 

The  rule  previously  quoted  specifically  provides  for  the  fur- 
nishing of  a  certificate  by  the  clerk  of  the  lower  court  where 
the  motion  is  based  upon  the  failure  to  file  the  transcript  in 
time.  The  motion  will  usually  be  denied  in  the  absence  of  a 
certificate  in  substantial  conformity  with  such  rule.®  Under 
such  rules  the  motion  may  be  made  at  any  time  after  perfect- 
ing the  appeaL  The  moving  party  need  not  wait  for  the  filing 
of  a  record  in  the  appellate  court.''^ 

§  658.    Proper  time  for  motion  to  diamiaa. 

Obviously,  the  motion  to  dismiss  would  be  premature  prior 
to  the  default  which  constitutes  the  ground  for  dismissal 
Steps  may  be  taken  immediately  upon  the  lapse  of  time  allowed 
by  statute  or  rule  of  court  for  doing  the  thing  required  of  ap- 
pellant to  be  done.  In  case  of  a  failure  to  take  any  prescribed 
step  to  perfect  the  appeal  prior  to  the  expiration  of  the  time  to 
file  the  transcript,  respondent  need  not  await  the  expiration  of 
that  period.  Subdivision  4  of  rule  6  removes  any  uncenaintr 
on  this  point.  It  reads  as  follows :  '^If  an  appeal  be  taken  and 
perfected  in  the  form  required  by  statute,  after  the  expiration 
of  the  time  limited  by  law  for  the  taking  of  such  appeal,  fte 
respondent  may,  under  the  provisions  of  this  rule,  move  to  dis- 
miss such  appeal  on  that  ground,  whether  the  time  for  filing 
the  transcript  has  expired  or  not." 

as  De  Pedrorena  ▼.  Hotchkiss,  95  Cal.  636,  30  Pac.  787.  See,  also^ 
Dyer  v.  Bradley,  88  CaL  690,  26  Pac.  511. 

69  See  Bobinson  v.  Kind,  25  Nev.  261,  Q9  Pac.  863,  62  Pae.  705; 
post,  f  665.  If  the  ground  of  the  motion  be  the  failure  to  file  the 
transcript  in  proper  time,  and  there  be  no  bill  of  exceptions  or  state- 
ment on  file  with  the  clerk  of  the  lower  court,  the  absence  of  asj 
need  not  be  mentioned  in  the  clerk's  certificate.  It  was  so  held 
in  San  Francisco  etc.  Co.  v.  State,  August  3,  1903,  no  record  beinf 
made  of  the  ruling  except  in  the  reporter's  notea  Objection  wu 
made  by  the  respondent  to  the  certi^cate  on  that  ground  and  ms 
overruled. 

70  See  Murray  v.  Whitmore,  9  8.  Dak.  288,  68  N.  W.  745;  Garvii 
V.  Pettee,  13  S.  Dak.  239,  83  N.  W.  251,  being  dismissal  for  failure 
to  prosecute  appeal. 
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(S  659.  Selief  for  default  on  srronnd  of  miatake,  inadver- 
tence, etc.,  in  retponae  to  motion  to  diunin. 

The  right  of  appeal  is  conferred  by  the  constitution,  and 
statutes  and  rules  of  procedure  for  its  exercise  are  to  be  liber- 
ally construed;  and  no  appeal  will  be  diamisaed  on  technical 
grounds,  where  there  tias  been  no  violation  or  disregard  of  any 
eipress  mle  of  procedure."" 

To  entitle  the  respondent  to  a  dismiasal,  his  showing  that 
the  statute  or  rule  in  question  has  not  been  complied  with  must 
be  clear  and  conclusive;  and  the  court  will,  where  possible, 
give  consideration  and  effect  to  whatever  is  offered  to  show 
that  noncompliance  was  the  result  of  mistake  or  inadvertence, 
or  that  such  failure  was  occasioned  by  some  act  of  the  respond- 
ent which  estops  him  from  objecting. 

The  court  cannot,  of  course,  suspend  or  make  exceptions  to 
statutuory  conditions;  but  it  is  otherwise  with  the  rules  of  its 
own  creation.  In  many  instances  it  has  relaxed  its  rules  in 
favor  of  appellants  whose  failure  to  file  transcripts  and  points 
and  authorities  was  dne  to  circumstances  beyond  their  control. 
Thus,  where  the  judgment-roll  bad  been  lost  from  the  files  of 
the  lower  couri:,  proceedings  upon  the  motion  to  dismiss  were 
suspended  to  afford  the  appellant  time  to  institute  and  carry 
through  a  proceeding  to  restore  the  lost  papers.'™     And  the 

11  Estate  of  NeUon,  128  Csl.  £42,  60  Psc.  772.  Wbere  the  pro- 
TinoDS  of  section  473  woald  be  available  to  a  party  for  the  eorrec- 
Uon  of  a  mere  clerical  error  or  DUBprieioii  the  same  will  be  disre- 
S&tded  npon  appeal.  Aeeortlingly,  in  tbs  above  case  the  court  said: 
"The  sufficiencj  of  the  notice  is  not  impaired  by  being  directed 
by  Piatt  &  Bftyne,  attorneys  for  'executor,'  instead  of  'exacutora.' 
This  was  evidently  a  mere  miatake  of  the  scrivener,  and  could  not 
by  any  possibility  have  been  misleailing.  Under  lection  473  of  the 
Tode  of  Civil  Procedure  the  appellant  would  have  been  permitted 
to  amend  the  notice  by  correctiog  the  mistake:  See  Walton  v.  Ua- 
rietU  Chair  Co.,  157  V.  S.  342,  IS  Sup.  Ct.  Bep.  626;  and  where  the 
amendment  would  follow  as  a  matter  of  course,  the  mistake  is  upon 
in  appeal  to  be  disregarded:  Code  Civ.  Proe.,  f  475.  See  Alameda 
County  V.  Crocker,  125  Cal.  101,  57  Pae.  766.  The  right  of  appeal 
U  conferred  by  the  constitution,  and  statutes  and  rules  of  procedure 
for  its  exerciae  are  to  be  liberally  construed.  We  &ib  not  disposed 
to  dismiss  an  ap^^al  upon  grounds  that  are  purely  technical  where 
there  has  been  no  violation  or  disregard  of  any  express  rule  of  pro- 

Ti  Buckman  v.  Whitney,  24  CaL  26S. 
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files  of  the  court  show  instances  of  extensions  for  filing  the 
transcript  on  concurrent  appeals  from  an  order  and  from  ^ 
judgment,  pending  the  settlement  of  a  hill  of  exceptions  on 
the  latter  appeal,  to  save  the  expense  of  a  duplication  of  the 
judgment-roll.  But  to  warrant  such  extension,  it  should  be 
clearly  shown  hy  afiSdavit  or  otherwise  that  the  respondent  vOl 
not  be  injured  by  the  delay. 

Upon  the  presentation  in  proper  time  of  a  reasonable  acuse, 
no  prejudice  having  resulted  to  the  respondent,  the  couit  viil 
relieve  the  appellant  from  the  usual  result  of  a  fiulore  to  file 
the  transcript  or  points  and  authorities  within  the  time  fixed 
by  the  rules.''* 

The  court  will  rarely  refuse  to  excuse  delay  if  shown  to  be 
the  fault  of  the  respondent* 

But  any  matters  going  to  excuse  delay  should  be  presented, 
ii\  the  form  of  affidavits,  at  the  hearing  of  the  motion  to  di^* 
miss,  and  it  is  too  late  after  the  motion  has  been  heard  and 
granted,''* 

§  660.    When  respondent  estopped  from  asking  a  diimiisBl— 
And  herein  of  waiver. 

The  doctrines  of  estoppel  and  waiver  have  a  limited  appUca- 
tion  in  the  supreme  court.  It  has  been  stated  that  the  omifi- 
sion  of  a  jurisdictional  prerequisite  cannot  be  waived;  and 
yet,  though  service  of  the  notice  of  appeal  be  jurisdictional,  it 
is  seen  that  the  respondent  is  sometimes  said  to  be  estopped  bj 
his  conduct  from  denying  service.  It  may  be  doubted  if  this 
is  really  the  operation  of  the  principle  of  estoppel  Such  con- 
duct may  be  more  properly  said  to  furnish  conclusive  proof  of 
service,  which  cannot  be  overcome  by  other  evidence.^* 

78  Chapman  v.  Bank  of  California,  88  Cal.  419,  26  Pac  608;  Hnb- 
back  V.  Koss,  79  Cal.  564,  21  Pac.  965;  Carter  v.  Paige,  77  CaL  64, 
19  Pac.  2;  Ward  v.  Healy,  110  Cal.  687,  42  Pac.  1071;  Wagner  v. 
Portland  (City  of)  (Or.),  60  Pac.  985;  Porleigh  v.  Kelly,  24  Mont 
369,  62  Pac.  495,  685. 

74  See  Merchants'  Nat.  Bank  v.  McKinney,  1  8.  Dak.  78,  45  N.  W. 
203. 

76  Welch  V.  Kenney,  47  CaL  414;  Jacobs  v.  Shenon,  4  Idaho,  341, 
39  Pac.  193. 

76  See  chapter  29. 
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Xamerous  illustrations  of  waiver  of  neglect  in  filing  the  tran- 
script and  points  and  authorities  could  be  given.^' 

§  661.    Same  sabject — Constmotioa  of  itipulations. 

The  authorities  are  sometimes  inconsistent  on  the  question 
whether  a  jurisdictional  fact  may  be  placed  beyond  the  reach 
01  investigation  by  a  stipulation  admitting  it.  At  any  rate, 
the  terms  of  a  stipulation  will  not  be  extended  beyond  their 
clear  import  in  order  to  excuse  the  appellant  from  the  taking 

TT  See  Trip^  v.  Dunne,  86  C«l.  X4fl,  24  Pac,  867;  Barbour  v.  Flick, 
121  Cal.  425,  63  Pae.  927;  Uo7le  t.  Landera,  78  Cal.  99,  12  Am.  St. 
Rep.  22,  20  Pac  241;  Bojd  v.  Slarbiiek,  63  Cal.  493;  Sharon  t. 
SEaron,  79  CaL  633,  22  Pac.  3S,  131;  Poupion  v.  Muzio,  68  Cal.  23S, 
9  Pae.  97;  Jobnaon  v.  Puritan  M.  &  M.  Co.,  19  Mont.  30,  47  Pae. 
337;  Sackmas  t.  Thomaa,  24  Waah.  S60,  64  Pac.  819;  Bowman  t. 
Metzger,  27  Or.  23,  39  Pac.  3,  44  Fac.  1090.  Wbere  the  reapondent 
stipulated  in  the  transcript  on  appeal  tbat  "an  undertaking  on  ap- 
peal in  due  form  was  filed  in  aaid  cause  within  the  time  allowed  b^ 
law"  (Springer  v.  Springer,  12S  Cal.  452,  58  Pac.  1060),  it  waa  held 
that  the  appeal  aboald  not  be  dismiHsed  an  reBpondent'a  motion  for 
insufficiency  of  the  andertaking,  upon  a  showing  of  ambiguity  therein, 
after  the  briefs  upon  the  merits  of  the  appeal  had  been  filed,  and 
after  the  expiration  of  the  time  within  which  another  undertaking 
inight  have  been  filed.  The  facta  of  the  first  case  are  given  in  the 
opinion  as  follows:  "The  notice  does  not  state  npon  what  ground 
the  motion  will  be  made,  but  does  state  that  it  will  be  made 
upon  affidavit,  a  copj  of  which  is  served  with  the  notice.  The  affi- 
davit shows  no  ground  for  dismissal,  except  tbat  of  laches  or  want 
of  presecution.  It  and  the  files  and  records  of  this  court  show  that 
ths  appeal  wa«  taken  prior  to  and  the  transcript  filed  in  this  court 
on  June  24,  1884.  It  was  filed  in  manuscript,  and  has  never  been 
printed,  the  appellant  having  failed  to  furnish  the  clerk  with  funds 
to  pay  for  the  printing.  The  case  was  on  the  calendar  for  argument 
Mveral  years  age,  but  was  dropped  from  the  calendar.  It  could  not 
therefore  be  restored,  except  npon  notice,  and  it  does  not  appear 
that  any  notice  has  ever  been  given  to  restore  it  to  the  calendar, 
and  so  get  it  in  position  to  be  beard.  Both  parties  have  been  guilty 
of  gross  laches  In  the  natter,  and  the  court  does  not  think  that  an- 
dei  all  the  eircomstances  it  ought  to  allow  one  of  the  parties  to 
take  such  advantage  of  the  Iscbee  of  tbe  other  as  to  cut  her  o(F  from 
a  hearing  npon  the  merits,  if  she  desires  it,  and  will  now  prosecute 
the  matter  with  due  diligence.  Tbe  present  motion  to  dismiss  will 
l^e  denied."  In  the  second  case  the  appellant  waa  excused  for  non- 
cofflplianee  with  a  rale  on  account  of  a  misuDderstanding,  no  preju- 
dice having  resulted. 
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of  any  essential  step  in  the  proceedings  whether  it  be  jllIi5di^ 
tional  or  otherwise.  Accordingly^  it  was  held  that  a  stipuk- 
tion  by  the  respondents  that  the  transcript  was  correct,  and 
that  the  appeal  had  been  duly  perfected^  meant  nothing  more 
than  that  the  papers  in  the  transcript  were  correct  copies  of  the 
record^  and  that  a  sufficient  undertaking  had  been  properly 
filed,  and  did  not  estop  the  respondent  from  moving  to  dismiss 
the  appeal  upon  the  ground  that  it  was  not  takoi  in  time^ 
Nor  does  a  stipulation  of  the  respondent  extending  the  time 
for  the  justification  of  the  sureties  on  the  undertaking  relieve 
the  appellant  from  the  necessity  of  filing  the  transcript  on  ap- 
peal within  the  time  limited  by  the  rules.''*  Nor  can  the  filing 
of  an  undertaking  be  waived  by  a  stipulation  made  after  the 
right  of  appeal  has  been  lost.^®  And  since  the  time  for  appeal 
must  be  determined  by  the  statutes  and  not  by  the  atipnlation 
of  the  parties^  it  was  held  that  a  stipulation  that  an  order  was 
actually  entered  at  a  date  prior  to  its  actual  entry  did  not 
estop  the  appellant  from  showing  the  contrary  to  sustain  the 
appeal,  the  respondent  not  having  parted  with  nor  obtained 
any  right  by  reason  of  the  stipulation,  and  not  being  injured 
by  the  disregard  thereof.®*  Nor  does  a  stipulation  of  the  re- 
spondent extending  the  time  of  appellant  in  which  to  file  his 
briefs  operate  as  a  waiver  of  his  right  to  move  to  dismiss  the 
appeal  for  want  of  an  undertaking,  nor  as  an  estoppel  against 
such  motion.®* 

78  Palmdale  Irr.  Dist.  ▼.  Bathke,  91  Cal.  638,  27  Pac  783. 

79  Wittram  v.  Crommelin,  72  Cal.  89,  13  Pac.  160.  Where  re- 
spondents file  stipulations  postponing  the  oral  arguments,  and  es* 
larging  the  time  in  which  parties  should  file  briefs,  reserving  therein 
all  objections,  etc.,  that  either  party  may  have  under  the  rules  of 
the  court,  they  do  not  thereby  waive  any  objection  to  the  regularity 
of  the  filing  and  service  of  notice  of  appeal,  given  them  by  sapreme 
court  rule  No.  8,  requiring  objections  to  the  notice  of  appeal,  ete^ 
or  to  its  proper  service  or  proof  of  service,  to  be  taken  at  the  first 
term  after  the  transcript  is  filed:  Brooks  v.  Nevada  Nickel  Sjndi- 
cate  and  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate,  24  XeT. 
264,  52  Pac.  576. 

80  Perkins  v.  Cooper,  87  Cal.  241,  25  Pac.  411. 

81  In  re  Estate  of  Scott,  124  CaL  671,  57  Pac  654.  No  estoppel 
of  respondent's  in  such  case:  Estate  of  Pearson's,  119  Cal  27,  50 
Pac.  929. 

82  Mitchell  V.  Board  of  Education,  137  Cal.  372,  70  Pac  ISO.   Sami 
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Bat  while,  as  a  general  rule,  jurisdictioital  defects  cannot  be 
waived,  there  is  a  distinction  between  the  objection  that  a 
paper  the  filing  of  which  is  essential  to  confer  jurisdiction  was 
not  filed,  and  one  going  to  formal  defects  of  each  paper.  The 
latter  may  be  waived  by  stipulation,  and  in  some  instances  by 
mere  failure  to  object  in  proper  time.  Thus,  it  was  held  that, 
notwithstanding  one  undertaking  npoa  two  distinct  appeals 
was  so  defective  as  to  justify  dismissal  of  both  of  them,  yet  the 
right  to  dismiss  the  appeal  from  the  judgment  would  be  deemed 
waived  where  the  parties  had  mutually  stipulated  for  extensions 
of  time  for  the  filing  of  points  and  authorities,  and  no  objec- 
tion was  raised  to  the  regularity  or  sufficiency  of  the  appeal 
until  after  the  points  and  authorities  were  filed,  and  until  it 
was  then  too  late  to  take  another  appeal.^* 

In  Matts  of  Castle  Dome  Min.  Co.^  it  was  held  that  an 
objection  to  the  jurisdiction  for  want  of  service  of  notice  of 
appeal  was  not  waived  under  rule  13  by  failure  to  object  be- 
fore the  hearing  of  the  appeal,  but  might  be  urged  at  the  hear- 
ing as  a  ground  for  dismissing  the  same.  But  a  more  Uberal 
rule  was  adopted  subsequently  to  this  decision  with  reference 
tc  proof  of  service  of  the  notice  of  appeal,  allowing  it  to  be 
produced  in  the  supreme  court.™  It  would  probably  be  now 
held  that  the  appellant  was  entitled  to  notice  of  the  objection 
to  enable  him  to  procure  and  produce  at  the  hearing,  or  in 
response  to  a  motion  to  dismiss,  his  proof  of  service. 

§  662.    Hearii^  and  duposal  of  motion — But   eridenoe   re- 
quired— Groiuida  must  be  ipecifled. 
The  court  may  be  eaid  to  have  unlimited  discretion  as  to 
what  it  will  receive  and  consider  on  the  motion  to  dismiss. 
But   where    the    rules   have    prescribed    certain    eridence    or 

principle  in  San  B«niaraiiio   (Connty  of)  t.  Bivergide  (Counts  of) 
135  Cal.  B18,  67  Pac  1047. 

M  Uardner  v,  California  Guarantee  Invest.  Co.,  129  Cal.  528  62 
Pm.  110.  In  this  case  it  was  pointed  out  that  iuch  waivar  would 
not  apply  to  a  distinct  appeal  from  aa  ordor  made  after  judgment, 
tbB  time  of  ai^>eal  from  which  bad  lapsed  before  any  atipulaUoas 
were  made. 

»•  7B  CaL  246,  SI  Pac  746. 

W  See  ante,  i  648. 
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a  certain  record  upon  which  the  motion  shall  be  heard,  the 
party  moving  to  dismiss  will  not  be  permitted  to  snbatitnte 
other  or  inferior  evidence  or  a  different  record  than  that  so 
designated.®*  So  strictly  has  this  rule  been  enforced  recentlT 
by  the  California  supreme  court  that  in  the  absence  of  the  tran- 
script upon  appeal  disclosing  who  are  the  attorneys  of  record, 
an  appeal  will  not  be  dismissed  upon  a  mere  stipulation  of  at- 
torneys, without  a  certificate  of  the  clerk,  under  seal  of  the 
court,  setting  forth  the  matters  required  by  rule  6  of  the  court, 
and  also  the  date  of  the  entry  of  the  order  or  judgment  ap- 
pealed from.®''  And  unless  the  point  be  one  vital  to  the  juris- 
diction, it  will  not  be  regarded  or  passed  upon  unless  speci- 
fied in  a  notice  given  as  required  by  the  rules.®® 

86  Caxnenzkind  ▼.  Kampfen,  130  CaL  596,  62  Pac  107S. 

87  Camenzkind  v.  Kampfen,  130  Cal,  696,  62  Pac  1073.  The  opia- 
ion  in  this  ease  containa  facts  and  information  of  valae  to  the  pro- 
fession and  reads,  in  part,  as  follows:  ''A  motion  has  been  made  to 
dismiss  the  appeal  from  the  judgment  in  the  above-entitled  actios, 
based  upon  a  stipulation  signed  by  certain  attorneys  of  this  eonrt, 
representing  themselves  as  attorneys  respectively  for  the  appeUuit 
and  respondent.  No  transcript  on  appeal  has  been  filed,  nor  hit  the 
moving  party  presented  any  certificate  from  the  clerk  of  the  tapehor 
court  from  which  it  can  be  determined  whether  the  appeal  has  ben 
taken^  or  who  are  the  attorneys  therein  for  the  respective  ptrtiA 
Subdivision  2  of  rule  6  of  this  court  provides  that,  on  a  motion  to 
dismiss  an  appeal  on  any  other  ground  than  the  failure  to  Hie  the 
transcript  within  the  prescribed  time,  the  moving  papers  shoald 
consist  of  the  certificate  of  the  clerk  below  setting  forth  eertain 
matters  mentioned  in  the  preceding  subdivision  of  the  role,  vao^ 
which  are  'the  fact  and  date  of  the  filing  of  the  notice  of  appeal 
together  with  the  fact  and  date  of  service  thereof  on  the  adverse 
party,  and  the  character  of  the  evidence  by  which  said  service  ap- 
pears. *  While  we  have  no  reason  to  question  the  authority  of  the 
attorneys  who  have  signed  the  above-named  stipulation,  we  are  vs* 
willing  to  establish  a  precedent  by  which  an  order  for  the  dismisil 
of  an  appeal  may  be  granted  upon  the  application  persons  not  au- 
thorized to  represent  the  parties  to  the  appeal.  In  analogy  to  the 
practice  embodied  in  the  above  rule,  it  must  be  held  that  on  a  mo- 
tion to  dismiss  an  appeal  upon  a  stipulation  of  the  parties  thereto, 
when  no  transcript  of  the  record  has  been  filed  herein,  there  mo^t 
be  presented,  in  addition  to  the  stipulation,  a  certificate  of  the  elei< 
below,  under  seal  of  the  court,  setting  forth  the  matters  aforesai:, 
and  also  the  date  of  the  entry  of  the  order  or  judgment  appe^^ 

/from." 

88  Clarke  v.  Mohr,   125   Cal.  540,   58  Pac.  176,  holding  that  tt 
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§  663.  Hearing  and  disposal  of  motion — Appearance  need  not 
be  limited. 

There  is  no  necessity  for  limiting  appearance  at  the  hearing 
of  the  motion.  The  fact  that  the  respondent  appears  generally 
instead  of  appearing  specially  has  no  effect  to  confer  general 
jurisdiction  on  the  court,  if  it  be  not  asked  to  do  more  than 
dismiss  the  appeal.^ 

§  664.  Hearing  and  disposal  of  motion— When  and  to  what 
extent  record  consulted. 

There  cannot  be  said  to  be  any  settled  rule  prohibiting  an 
eiamiiiatioQ  of  the  record  in  order  to  pass  upon  the  grounds 
atsigned  for  a  dismissal.  If  they  can  be  passed  upon  by  a 
mere  cursory  glance  at  essential  parts  of  the  transcript,  such 
esamination  will  usually  be  made,  upon  the  principle  that  it 
voali  be  useless  to  unuecessarily  prolong  a  litigation  which 
can  have  bnt  one  result,  easily  made  mauifeBt. 

The  motion  can  only  bring  up  two  general  questins:  (1) 
Whether  an  appeal  lies  from  the  order  or  judgment,  and  (2) 
whether  the  appellant  haa  prosecuted  the  appeal  as  required  by 
law  or  rules  of  the  couit.^    Some  of  the  available  special 

appeal  cannot  be  dUmissed  for  want  of  »,  BUfficient  UDderUIdng 
wbeie  it  ia  not  made  a  ground  of  the  motion  of  a  respondent  who  may 
have  waived  the  giving  of  the  undertaking;  Pignaz  t.  Burnett,  119 
CaL  I5T,  51  Pso.  4S,  holding  that  the  failure  to  give  an  undertaking 
upon  an  appeal  from  an  order  will  not  be  considered  upon  a  mo- 
tion to  dismiss  the  appeal,  which  does  not  assign  such  failure  aa 
one  of  the  grounds  of  the  motion;  Pajne  v.  Spokane  St.  "Rj,  Co., 
1£  Wash.  522,  46  Pac.  10Q4,  holding  that  an  appeal  will  not  be  dis- 
iiissed,  OD  the  ground  that  the  statement  of  facts  was  not  settled 
in  eonformitj  with  law  and  the  appeal  not  legally  taken,  where  no 
"petific  errors  are  pointed  out.  When  a  motion  to  dismiss  an  ap- 
peal from  a  judgment  is  amended  so  as  to  include  an  appeal  from 
an  order  denying  a  new  trial,  the  motion  to  dismiss  the  appeal  from 
itie  order  cannot  be  regarded  as  baving  been  made  until  notice  is 
given  of  the  amendment  to  the  motion,  and  if  the  transcript  is  filed 
on  that  day,  and  the  respondent  does  not  show  that  bis  notice  was 
given  prior  to  its  filing,  it  is  a  sufficient  answer  to  the  latter  motion: 
Tompkins  v.  Montgomery,  110  Cal.  120,  *7  Pac.  1006. 

»»  Hauser  v.  Nolting,  11  S.  Dak.  483,  78  N.  W.  955. 

»o  See  la  re  Davis'  Estate  (Mont.),  70  Pac.  721. 
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grounds  under  each  of  these  heads  are  apparent  upon  cursory 
inspection^  while  others  are  not.  When  thus  easily  made  man:- 
f  est,  they  will  be  considered  and  disposed  of  at  the  hearing  of 
the  motion.*^  When  they  are  not^  the  respondent  does  not,  as 
a  rule,  lose  the  benefit  of  them  if  properly  specified.  The  court 
will  either  order  the  motion  submitted  with  the  appeal  or  deny 
it^  with  the  reservation  of  the  points  to  be  passed  upon  in  con- 
nection with  the  merits.  It  is  a  well-established  rule,  hoveTer, 
that  the  motion  will  be  formally  or  tentatively  denied  if  a  con- 
sideration of  the  grounds  urged  involves  an  investigation  of 
the  whole  or  any  considerable  portion  of  the  record  relied  upcm 
to  show  a  meritorious  appeal.^    The  objection  that  a  partj 

ei  See  Eetate  of  Crooks,  125  Cal.  459,  58  Pae.  89,  holding  that 
An  appeal  by  the  mortgagee  from  the  deeree  of  distribation,  the  rec- 
ord upon  which  merely  shows  an  oifer  of  the  mortgage  in  eTidenet. 
unaccompanied  by  a  pleading  or  statement  of  facts,  or  by  anj  shov- 
ing that  the  mortgage  debt  was  not  paid,  and  does  not  show  that  the 
mortgagee  is  an  aggrieved  party,  must  be  dismissed.  In  Miller  ▼. 
Thomas,  78  Cal.  S09,  21  Pae.  11  the  transcript  on  appeal  did  not  con- 
tain the  judgment-roll,  but  only  a  part  of  the  findings  relating  to 
the  matter  of  expenditures  and  costs,  and  a  portion  of  the  inal 
judgment  relating  to  the  allowance  of  costs,  which  portion  was  ap- 
pealed from,  and  there  was  nothing  to  show  who  were  all  the  parties 
to  the  record,  or  whether  all  entitled  to  service  had  been  senreJ 
with  the  notice  of  appeal,  and  the  record  was  in  such  a  eooditioa 
that  it  was  considered  useless  to  attempt  an  examination  of  the  ease 
upon  its  merits,  and  impossible  to  determine  whether  the  error  at- 
signed  existed  or  not,  and  the  appeal  was  dismissed.  Where  it  af- 
firmatively appeared  that  evidence  was  admitted  on  the  hearing  of 
the  order  appealed  from,  which  was  not  incorporated  in  a  bill  of 
exceptions,  settled  by  the  court  or  judge,  the  appeal  wsa  dis- 
missed: Anderson  v.  Hultman,  12  8.  Dak.  105,  80  N.  W.  165.  This 
decision  is  not  authoritative  generally  being  influenced  by  the  s^ 
torn  of  appellate  procedure  peculiar  to  South  Dakota. 

92  Swasey  v.  Adair,  83  Cal.  136,  23  Pac.  284;  Jarman  v.  Bea,  1^ 
Cal.  157,  61  Pac.  790,  holding  that  the  objection  that  the  transcript 
does  not  contain  any  specifications  of  the  errors  of  law,  or  the 
particulars  in  which  the  evidence  is  insuflicient,  is  not  ground  fv 
a  motion  to  dismiss  the  appeal,  and  cannot  be  considered  upon  neh 
a  motion;  Estate  of  Kasson,  135  Cal.  1,  66  Pac.  871;  Nevills  r. 
Shortridge,  129  Cal.  575,  62  Pac.  120;  Howell  v.  Howell,  101  OaL 
115,  35  Pac.  443;  Langan  v.  Langan,  86  Cal.  132,  24  Pac.  852;  Cordei 
V.  Speake,  37  Or.  105,  51  Pac.  647;  Watson  v.  Sawyer,  12  Wash.  35. 
40  Pac.  413;  Wall  v.  Mines,  128  Cal.  136,  60  Pac.  602,  holding  that 
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other  than  the  respondent  entitled  to  service  of  the  notice  of 
appeal  wae  not  served  is  usually  one  of  those  questions  which 
involve  as  ezamioation  of  the  entire  record,  and  will  not  bo 
gone  into  at  the  hearing  of  the  motion  in  the  first  instance,  but 
will  be  continued  until  the  hearing  of  the  appeal.""    And,  as 

the  queBtioQ  as  to  what  nn  can  be  made,  upon  an  appeal  from  the 
jndgment,  taken  more  than  sixty  days  after  its  entry,  of  a  state- 
ment settled  to  be  used  upon  a  motiiHi  for  a  new  trial,  is  not  involved 
in  a  motion  to  dismiss  the  appeal  from  the  judgment,  where  it  does 
not  appear  afflimativelj  that  it  cannot  be  used  for  any  purpose  upon 
mcb  appeal:  Bandall  v.  PufC,  105  Cal.  271,  36  Pae.  739,  same  ruilnj; 
nbere  motion  based  upon  absence  from  record  of  a  bill  of  exceptions. 

■>  Eibemia  Sav.  ete.  Bac.  v.  Behnke,  118  Cat.  4S8,  BO  Pae.  666; 
Eenney  t.  Parks,  120  Cal.  22,  S2  Pac.  40;  Estate  of  Bullaid,  114 
Cal.  462,  46  Pae.  297;  Latham  v.  Los  Angeles  (City  of),  83  Cal.  564, 
23  Pac.  1116;  Wiseman  v.  Eastman,  21  Waeh.  163,  ST  Pac.  398.  The 
rule  stated  in  the  text  was  directly  applied  in  the  Bret  case  above; 
anil  the  reasons  for  it  concisely  stated  in  these  words:  "The  respond- 
fut  has  moved  to  dismiss  the  appeal  for  failure  to  serve  the  notice 
upon  one  claimed  by  it  to  be  an  adverse  party.  The  motion  wae  not 
made  until  after  the  appellant  had  filed  hie  points  and  authorities 
upon  the  appeal,  and  the  respondent  has  included  tlie  points  in  sup- 
port of  the  motion  with  its  points  and  authorities  upon  the  appeal. 
The  determination  of  the  motion  involves  an  examination  of  the  en- 
tire record,  and  incidentally  of  the  merits  of  the  appeal,  and  ought 
not  to  be  determined  in  advance  of  the  hearing  of  the  cause.  The 
motion  is  therefore,  continued  until  the  hearing  upon  the  appeal." 
In  Eenney  v.  Parks,  supra,  the  court  said:  "The  dismisaal  is  also 
uked  upon  the  ground  that  the  notice  of  appeal  should  liave  been 
served  upon  the  defaulting  defendante.  It  was  not  necessary  to  serve 
these  defendants  with  the  notice  of  appeal  unless  they  are  'adverse 
parties';  and  whether  they  are  adverse  parties  depends  upon  whether 
a  reversal  of  the  judgment  will  injuriously  aSect  their  interest  in 
Ihe  matter  determined  by  the  judgment.  This  fact  must  be  deter- 
mined from  the  record  on  the  appeal,  and  cannot  be  shown  by  af- 
fidavits oulvde  of  this  record:  Harper  v.  Hildretb,  99  Gal.  265, 
33  Pae.  1103;  Estate  of  Byer,  110  Gal.  560,  42  Pac  1082.  There  is 
no  joint  relation  alleged  between  the  defendants  herein,  and  the 
judgment  agsinM  each  is  several  and  independent.  The  judgment  la 
favor  of  the  plaintiff  quieting  her  title,  and  giving  her  the  right  of 
poBUuian  to  the  lands  described  therein  as  against  the  defaulting 
'lefendants,  could  not  be  affected  by  its  reversal  at  the  instance  of 
Ibe  defendants  who  had  appealed:  Bandall  v.  Hunter,  69  Cal.  60,  10 
I'ac  130.  It  cannot  be  said  that  a  reversal  of  that  portion  of  the 
jndgment  which  reforms  tbe  deed  to  the  plaintiff  would  injuriously 

■fleet  the  interests  of  the  nonappealing  defendants.    The  motion  is 
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a  rule,  defects  alleged  to  exist  in  the  statement  of  a  case  em- 
bodied in  a  transcript  on  an  appeal  from  an  order  denying  a 
new  trial  will  be  considered  only  upon  the  hearing  of  the  apptal 
upon  its  merits,  and  not  entertained  as  a  ground  for  a  motioa 
to  dismiss  the  appeal.**  And  the  same  is  true  as  to  omissions 
and  irregularities  pertaining  to  the  settlement  of  statements 
and  bills  of  exceptions.*^ 

It  seems  that  the  question  of  whether  an  order  is  appealable 
id. one  which  the  court  must  determine  by  examination  of  the 
record  and  will  not  determine  at  the  hearing  of  the  motion  to 
dismiss.  In  Centerville  etc.  Co.  v.  Bachtold**  the  court  said: 
"A  motion  to  dismiss  an  appeal  upon  the  ground  that  the  or- 
der is  not  appealable  assumes  that  the  appeal  has  been  per- 
fected, and  that  there  is  before  this  court  a  properly  authtcri- 
cated  record  of  the  action  of  the  superior  court.  Whether  the 
order  appealed  from  is  an  appealable  order  is  a  question  of  lav 
that  can  be  determined  only  by  a  judicial  comparison  of  the 
record  containing  the  order,  with  the  statute  prescribing  thr 
orders  from  which  appeals  may  be  taken,  and  as  this  court  can- 
denied."  And  in  Estate  of  BuUard,  supra,  the  court  said:  ''It  is 
only  the  record  upon  the  appeal,  however,  which  can  be  exanuBei 
for  the  purpose  of  ascertaining  who  are  adverse  parties  to  be  Mrre-i 
with  the  notice  of  appeal:  Harper  v.  Hildreth,  99  CaL  265,  33  Pu- 
lled; 'and  the  record  which  is  to  be  oondidered  for  that  porpckv  ^> 
the  record  of  the  proceeding  in  which  the  appeal  is  taken.'  Ia  re 
Byer,  110  Cal.  556,  42  Pac.  1082." 

94  Bichardson  v.  Eureka  (City  of),  92  CaL  64,  28  Pac  102.  Sasi« 
principle  in  Paige  v.  Boeding,  89  CaL  69,  26  Pac  787;  Pico  v.  Coka. 
78  Cal.  384,  20  Pac  706. 

95  Estate  of  Scott,  124  CaL  671,  57  Pac.  654;  Melde  v.  BeyioIU. 
120  CaL  234,  52  Pac  491;  Sutter  County  v.  Tisdale,  128  CaL  1^-'. 
60  Pac.  757;  Bichardson  v.  Eureka  (City  of),  92  CaL  64,  2S  Pat 
102;  Estate  of  Byer,  110  CaL  556,  42  Pac  1082;  Gumpel  v.  Casu?^ 
netto,  97  CaL  15,  31  Pac  898;  Fish  v.  Benson,  71  CaL  428,  12  Pii 
454;  Bell  v.  Staacke,  137  Cal.  307,  70  Pac.  171;  Watson  v.  Sntro, 
77  Cal.  609,  20  Pac  88;  Dore  v.  Dougherty,  72  Cal.  232,  1  Am.  St. 
Bep.  48,  13  Pac  621;  In  re  Beilly's  Estate,  26  Mont.  358,  67  ?^- 
1121.  Appears  to  have  been  otherwise  in  Nosier  v.  Coos  Bar  B. 
&  E.  B.  &  Nav.  Co.,  40  Or.  305,  63  Pac.  1050,  64  Pac  835;  First  Nat 
Bank  v.  Andrews,  11  Wash.  409,  39  Pac.  672. 

96  109  CaL  111,  114,  41  Pac.  813.  See,  also,  Creek  v.  Bofemaa 
Watei-works  Co.,  22  Mont.  327,  56  Pac  362. 
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not  exerciBe  its  appellate  jurisdictioii  of  a  cause  until  after  Gib 
appeal  has  been  perfected,  we  are  limited,  upon  a  motion  to 
dismiea  an  appeal  upon  the  ground  that  it  hag  not  been  per- 
fected, to  a  consideration  of  the  st^e  taken  for  perfecting  the 
appeal,  and  cannot  look  into  the  record  either  for  the  purpose 
of  determining  whether  the  order  appealed  from  is  appealable, 
or  whether  the  appeal  U  without  merit  or  whether  the  court 
below  has  committed  error  in  its  rulinga.  On  the  other  hand, 
whether  an  appeal  has  been  perfected  is  a  question  of  fact  de- 
pending upon  proceedings  subsequent  to  the  entrjr  of  the  order 
in  the  court  below.  When  a  motion  to  disroiss  an  appeal  is 
made  upon  this  ground,  the  character  or  nature  of  the  order 
appealed  from  ia  not  InToWed,  and  the  action  of  the  court  is 
limited  to  determining  whether  the  steps  taken  for  the  appeal 
are  in  compliance  with  the  statute  prescribing  the  mode  of 
taking  any  appeal.  The  two  motionH  proceed  upon  different 
records,  the  one  upon  a  record  of  the  action  of  the  court  below 
culminating  in  and  including  the  order  appealed  from,  while 
the  other  is  to  be  determined  upon  a  record  of  proceedings  taken 
by  the  appellant  subsequent  to  and  independent  of  the  order 
appealed  from." 

Omissions  from  the  record  on  appeal,  whose  only  effect  is  to 
diminish  or  limit  the  scope  of  review,  cannot  be  considered  on 
motion  to  dismiss  the  appeal.*' 

§  66S.  Hearing  and  disposal  of  motion — ^How  motion  haicd 
upon  defective  record  may  be  met. 
Appellate  courts  are  libera]  in  allowing  omissions  in  the 
record  to  be  supplied  in  response  to  motions  to  dismiss.  The 
rules  must  be  consulted  and  substantially  complied  with.  This 
ic  no  hardship,  however,  as  their  provisions  are  ample  for  the 
necessities  of  every  case.*^    And  whatever  can  be  done  in  this 

•7  Tanej  v.  "Vallenwerder,  24  Mont.  367,  62  Pac  413.  See,  alao, 
Logas  V.  Bickardo,  14  Mont.  334,  36  Pac.  318,  holding  that  failure 
of  sppellwit  to  except  to  findings,  waa  no  ground  for  diBmiaeal;  Hatha- 
way T.  McDopald,  27  Wash.  650,  91  Am.  St.  Eep.  889,  68  Pae.  376, 
to  same  effect. 

BS  Dolph  V.  Nicknm,  2  Or.  E02;  Barbee  v.  Goodale,  28  Or.  465,  38 
Pac.  67,  43  Pae.  378;  holding  that  the  return  of  service  of  notice  of 
appeal  may  be  amended  so  as  to  conform    to  the  facte.    Clerk'a 
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way  to  meet  the  motion  should  be  done  prior  to  the  sabmis- 
sion — at  any  rate  before  the  disposal  of  the  motion  to  dismiss; 
otherwise  it  will  be  too  late.®* 

In  the  California  supreme  court  the  objection  that  some  pQ^ 
tions  of  the  judgment-roll  have  been  omitted  from  the  tran- 
script is  not  groimd  for  the  dismissal  of  an  appeal,  in  the  first 
instance;  but  the  remedy  of  the  respondent  is  to  notify  appel- 
lant of  his  exceptions  to  the  transcript,  at  least  five  days  before 
the  hearing  of  the  appeal,  under  rule  15  of  the  court  The  ap- 
pellant will  then  have  an  opportunity  to  stxpply  tiie  fsfen, 
and,  failing  to  do  so,  must  take  the  risk  of  having  his  appeal 
dismissed.^^^  It  is  otherwise,  as  shown  in  a  preceding  section, 
where  the  omission  is  so  important  as  to  leave  nothing  to  be 
considered  at  the  hearing  of  the  appeal,  and  no  attempt  is  made 
to  meet  the  objection  by  suggesting  a  diminution  and  producing 
certified  copies  of  the  missing  papers  at  the  hearing  of  the  mo- 
tion. If  the  omission  be  of  only  a  part  of  the  record,  which  it 
is  evidently  within  the  power  of  the  appellant  to  supply,  he 
may  be  granted  until  the  hearing  of  the  appeal,  if  so  long  time 
be  required,  for  that  purpose.*®^ 

Undoubtedly,  the  better  practice,  in  all  cases  of  vitally  de- 
fective transcripts,  would  be  to  move  to  dismiss  in  oanjonction 
with  the  proceeding  authorized  by  rule  15. 

certificates  to  transcripts  amended  in  Nolan  t.  Montana  Central  Bj. 
Co.,  24  Mont.  327,  61  Pac  880.  Mistake  of  inserting  wrong  paper  ii 
transcript  corrected  in  Bjers  ▼.  Ferguson,  41  Or.  77,  65  Pac.  1067, 
68  Pac.  5. 

99  Baker  v.  Butte  City  Water  Co.,  24  Mont.  113,  60  Pac  817.  In 
this  case  the  court  said:  ''Counsel  inflists  that,  in  the  event  theeoort 
doee  not  agree  with  him  as  to  the  sufficiency  of  the  nndertakingi  be 
may  still  be  permitted  to  file  another,  and  thus  reinstate  the  appeaL 
The  court  has  no  authority  to  permit  this  after  the  motion  to  dismiss 
has  been  submitted:  Code  Civ.  Proc,  sec.  1740.  The  statute  is  clear 
and  explicit,  and  leaves  no  room  for  discretion." 

100  Hellings  v.  Duval,  119  Cal.  199,  61  Pao.  335.  To  same  effect, 
Paige  V.  Eoeding,  89  Cal.  69,  26  Pac.  787. 

101  Tompkins  v.  Montgomery,  116  Cal.  120,  47  Pac.  1006.  Bee 
Bichardson  v.  Eureka  (City  of),  92  Cal.  64,  28  Pac  102,  where  judjT 
ment-roll  was  supplied  after  motion  noticed  for  hearing;  Woodside 
V.  Hewel,  107  Cal.  141,  40  Pac.  103 
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In  case  of  esEential  parte  of  the  record  on  appeal  being  lost 
from  the  files  in  the  lower  court,  the  proceeding  to  aupply 
copies  should  be  there  taken,  and  copies  thereof  produced  in 
the  appellate  court.  And  where  a  motion  is  made  to  dismiss ' 
an  appeal  upon  the  ground  that  the  transcript  fails  to  show 
that  the  notice  of  appeal  was  served  upon  the  respondent,  the 
appellant  in  reply  thereto  may  file  as  a  portion  of  the  record  a 
certified  copy  of  proceedings  in  the  superior  court,  showing  that 
the  original  notice  of  appeal  has  heen  lost,  and  that  it  has  been 
established  to  the  satisfaction  of  that  court  that  the  notice  of 
appeal  set  forth  in  the  printed  transcript  was  duly  served,  and 
a  written  admission  of  the  service  made  by  the  attorney  for  the 
respondent  indorsed  upon  the  same,  and  that  said  notice  of  ap- 
peal was  filed  in  the  office  of  the  clerk  of  that  court ;  and  that 
the  court  thereupon  made  an  order  directing  that  a  copy  of  the 
notice  of  appeail,  together  with  the  affidavit  showing  its  original 
filing  and  service,  be  filed  nunc  pro  tunc;  and  the  substituted 
papers  made  upon  such  order  of  the  court  are  entitled  to  the 
Bane  weight  as  the  originals.*'**  Upon  the  same  principle,  it 
was  held  that  if  the  order  appealed  from  was  actually  made, 
but  was  not  entered  upon  the  record,  the  supreme  court  might 
gi-ant  leave  to  have  an  order  entered  nunc  pro  tunc,  certified 
ap,  and,  if  it  appeared  to  be  the  proper  order,  it  was  suffi- 
cient.**** But  is  there  an  order  of  which  the  supreme  court 
can  take  cognizance  in  such  case?*** 

Usually,  the  appellant  is  sufficiently  informed  as  to  defects 
by  the  notice  of  motion,  or  of  exceptions,  and  will  be  required 
to  aupply  the  defects  at  the  hearing  of  the  motion  or  excep- 
tions, or  to  present  a  good  reason  for  a  failure  to  do  so.***" 

103  Enowlton  v.  MoKeneie,  110  Cal.  183,  42  Pae.  580. 

108  Lee  CbQck  v.  Queid  Wo  Cliang  Co.,  SI  CaL  S22,  IS  Am.  St. 
Kep.  50  and  note,  22  Pac.  694. 

104  S«e  Cal.  Code  Civ.  Proc,  i  1003,  deflniDg  an  order.  The  qnea- 
tioii  in  tbe  text  is  not  designed  to  question  tba  particular  deciaion 
cited  in  tbe  next  preeediug  note,  for  in  tbat  case,  the  existence  of 
the  order  was  not  controverted. 

108  SwOTtfiKuer  t.  White,  137  Cal.  3B1,  70  Pae.  214;  EellingB  v. 
Dnval,  118  Cal.  199,  51  Pac  333;  Warren  v.  Hopkins,  110  CaL  506, 
42  Pac.  986;  Estate  of  Kyer,  110  CaL  656,  42  Pac.  1082;  Woodside 
T.  Hewel,  107  CaL  141,  40  Pac.  103;  Bhay  v.  Chicago  Clock  Co.,  Ill 
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This  ifi  the  proper  practice  where  the  objection  is  aimed  at 
defects  in  proof  of  service  of  the  notice  of  appeal,  as  where  it 
is  directed  at  parts  belonging  to  the  transcript  proper.*^  The 
same  objection  could  not  be  thus  obviated  in  Washington,  where 
a  failure  to  file  proof  of  service  in  the  lower  court  within  five 
daj^s  defeats  the  jurisdiction.*^^ 

The  rule  of  the  California  supreme  court  prescribes  what  the 
clerk's  certificate  to  be  used  by  respondent  on  motion  to  dis- 
miss for  failure  to  file  the  transcript  shall  contain.  A  cer- 
tificate defective  in  the  matters  so  specified  will  be  held  insnlB- 
cient ;  for  instance^  where  it  failed  to  state^  and  it  did  not  other- 
wise appear,  who  were  the  attorneys  for  the  respective  parties, 
or  who  was  the  attorney  by  whom  the  notice  of  appeal  was 
given/**  and  where  it  failed  to  show  service  of  the  notice  of 
appeal.**^ 

When  the  motion  to  dismiss  is  based  upon  a  failure  to  senre 
any  paper  required  by  statute  or  court  rule  to  be  served,  and 
an  attempt  is  made  to  meet  it  by  presenting  to  the  court  proof 
of  service,  full  legal  service  must  be  shown.**^ 

CaL  549,  44  Pac.  237.  The  indorsement  of  a  filing,  mark  by  a 
judge  or  clerk  of  court  is  not  an  essential  part  of  the  filing  of 
papers,  and,  where  papers  for  an  appeal  were  in  f aet  properly  filed, 
the  court,  on  a  motion  to  dismiss,  may  permit  such  indorsement  to  be 
supplied,  or  an  incorrect  indorsement  to  be  amended,  in  aeeordanee 
with  the  facts:  Starkweather  v.  Bell,  12  8.  Dak.  146,  80  N.  W.  1S3. 

106  Schloesser  v.  Owen,  134  CaL  546,  66  Pac.  726;  Sutter  Chanty 
V.  Tisdale,  128  Cal.  180,  60  Pac.  767;  Estate  of  Stratton,  112  CaL 
613,  44  Pac.  1028.  As  to  effect  of  record  recitals  as  to  service  ot 
notice,  see  Billinghurst  v.  Spink  Co.,  5  S.  Dak.   84,  58  N.  W.  272. 

107  See  Puckett  v.  Moody,  17  Wash.  609,  50  Pac  494;  WasL  U^ 
1893,  p.  121,  §  4. 

108  GhevasBus  v.  Burr,  134  Gal.  434,  66  Pac  568. 

100  Carpentier  v.  Bartlett,  62  Gal.  561. 

110  See  Linforth  v.  White,  129  GaL  188,  61  Pac  910;  Perri  v. 
Beaumont,  88  Gal.  108,  25  Pac  1109;  Moffatt  v.  McGrath,  25  Or. 
478,  36  Pac.  578.  In  the  last  case  cited  above,  an  important  qneftion 
touching  the  question  of  proof  of  service  of  notices  upon  parties  is* 
dividually  was  decided.  The  court  said:  **Bj  section  527  of  the 
code,  proof  of  the  service  of  a  notice  of  appeal  shaU  be  the  vuae 
as  the  proof  of  service  of  a  summons,  and  therefore  it  may  be  by  the 
written  admission  of  the  party  to  be  served  (section  61);  but  u 
indorsement  upon  a  process  of  the  written  acknowledgment  of  le^ 
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g  666.  Hearing  and  dispnal  of  motion — ^Wlist  com 
lide  traiucript — Pona  of  piesentine:  lame. 
Some  of  the  matters  properly  pertoiiiiiig  to  this 
incidentally  but  necessarily  discussed  in  the  two  pr( 
tions.  It  may  be  stated  as  a  well-settled  rule  that 
body  of  the  transcript  may  be  corrected  by  supply 
and  omissions,  it  cannot  be  contradicted.^'^  But  th 
not  apply  to  the  clerk's  certificate,  which,  it  seems,  i 
tradicted  by  affidavits;'^  but  snch  contradicttocs 

vice  purporting  to  b«  ngned  by  a  part^  ie  not  aufScient 
eD«k  admiiaicin  unlaw  it  is  aocompanied  with  proof  of 
neBB  of  the  signatiire  of  the  party,  for  the  eooit  cannot  ' 
knowledge  of  the  Bignature  of  a  partj  who  has  not 
the  cause,  and  therefore,  without  saeh  proof,  cannot  ki 
the  Bignatnre  is  that  of  the  party  it  purports  to  be  or 
-well  settled,'  Bays  Mr.  JoBtice  Field,  'that  coorts  will  1 
notice  of  the  signatures  of  their  offlcers,  as  snch;  but  the; 
rule  which  ex  tends  such  notice  to  the  signatures  of 
cause.  When,  therefore,  the  proof  of  service  of  proceBi 
the  written  admiBsions  of  defendant,  such  admissions, 
oble  in  the  action,  should  be  accompanied  with  some 
the  genninenesB  of  the  signaturea  of  the  parties.  In  th< 
snch  evidence,  the  court  cannot  notice  them';  Alderso: 
CaL  321.  To  the  same  effect  are  Johnson  t.  Delbridge,  3. 
Litchfield  V.  Burwell,  S  How.  Pr.  346;  Bozeman  t.  Bro' 
<MisB.)  43;  Oatewood  t.  Backer,  1  T.  B.  Uon.  21;  E: 
son,  10  Ark.  5T8;  Norwood  &  Chambers  v.  Biddle,  S  Port 
It  follows  that  the  writing  purporting  to  be  an  admisuo 
by  the  defendant,  without  proof  of  its  authenticity,  did 
ise  the  court  to  aBBuma  jurisdiction." 

rii  People  t.  Jordan,  fiB  Cal.  10,  56  Am.  Bep.  73, 
See,  also,  Eenney  v.  Parks,  120  Cal.  22,  52  Pac.  40.  B 
y.  Hawley,  11  a.  Dak.  399,  78  N.  W.  355,  it  was  ht 
fact  that  an  appeal  was  taken  before  the  judgment  or  ori 
Irom  was  entered,  may  be  shown,  on  a  motion  to  dismiBi 
by  affidavit,  or  by  thB  certificate  of  the  clerk  of  the  c 
outside  of  the  record. 

113  Washoe  Copper  Co.  v.  Hickey,  23  Uont.  3IS,  58  Pi 
ante,  |  661,  as  to  stipulatieua  A  certificate  attach 
transcript  in  which  the  clerk  certifies  that  "a  good  a 
undertaking  on  appeal  in  due  form  was  properly  filed  fa 
forms  with  the  requirementB  of  the  code,  and  is  prima  ft 
ftnd  it  is  incumbent  upon  the  respondents  to  show  any 
in  the  certificate:  Downing  v.  Bademacber,  1S6  Cal.  673, 
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to  the  recitals  as  to  the  undertaking  on  appeaL^^  Nor  does 
the  rule  apply  so  as  to  prevent  it  being  shown  that  the  appeal 
was  taken,  or  is  being  prosecuted  without  authority.*** 

§  667.    Hearing  and  disposal  of  motion — ^Use  of  affidavits. 

In  passing  upon  motions  to  dismiss  appeals,  questions  of  f&ct 
must  sometimes  be  passed  upon. 

Where  the  record  does  not  afSrmatively  disclose  a  lapse  in 
the  appellate  proceeding,  the  presumptions  are  in  favor  of  r^- 
larity  and  sufficiency,  and  the  burden  is  upon  the  moving  party 
to  show  the  contrary.  Accordingly,  it  was  held  that  a  motion 
to  dismiss  an  appeal  on  the  ground  that  the  undertaking  on 
appeal  was  filed  before  the  notice  of  appeal  was  served  should 
not  be  granted  where  the  time  of  the  service  of  the  notice  did 
not  appear  from  the  record,  and  upon  the  question  of  its  ser- 
vice before  or  after  the  filing  of  the  undertaking,  the  affidavitfi 
of  various  parties  who  were  acquainted  with  the  facts  sqnarely 
contradicted  each  other.*^  But  where,  upon  a  motion  to  dis- 
miss an  appeal  for  failure  to  serve  the  notice  of  appeal  upon  all 
of  the  adverse  parties,  the  appellants  submitted  an  affidavit, 
stating  in  positive  terms  service  of  the  notice  upon  the  attor- 
ney by  mail,  and  the  existence  of  the  conditions  upon  which 
such  service  was  permissible,  and  also  stating  that,  after  the 
service,  respondents'  attorney  admitted  receipt  of  the  notice 
through  the  mail,  it  was  held  that  such  statements  should  pre- 
vail over  any  mere  inference  to  the  contrary,  from  facts  set 
forth  in  an  affidavit  of  respondents'  attorney,  including  a  state- 

iiB  ChevassQS  ▼.  Burr,  134  Cal.  434,  66  Pac.  568,  holding  that  a 
TOOtion  to  dismisfl  an  appeal  for  failure  to  file  the  transcript  within 
time  mnst  be  heard  upon  the  certificate  of  the  clerk,  and  an  affi- 
davit for  the  respondent  cannot  be  considered  for  the  purpose  of  de- 
termining the  character  of  the  records  kept  by  the  clerk,  or  from 
what  order  the  appeal  was  taken;  Ward  v.  Spingfield  Fire  and  Marine 
Ins.  Co.,  12  Wash.  631,  42  Pac.  119,  holding  that  extrinsic  evidence 
cannot  be  received  by  the  supreme  court  to  show  that  the  notice 
of  appeal,  which  appears  from  the  record  to  have  been  served  too 
late,  was  in  fact  served  within  the  statutory  time. 

114  Dalbkermeyer  v.  Scholtes,  3  8.  Dak.  124,  52  N.  W.  261. 

116  Coonan  v.  Lowenthal,  122  Cal.  72,  54  Pac  388. 
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Dient  of  mere  want  of  recollection  by  him  of  tlie  admission 
that  the  notice  was  received.*** 

In  order  to  nse  affidayits  at  the  hearing  of  the  motion  the; 
eliould  be  served  with  the  notice;  and  where  an  affidavit  in  sup- 
port of  the  motion  to  dismiss  was  filed  with  the  clerk  of  the 
supreme  court,  but  it  did  not  appear  that  the  affidavit  waa 
served  on  the  appellant  or  his  attomty,  the  affidavit  was  re- 
fused consideration  and  stricken  out,**'  . 

The  burden  of  proof  shifts  to  the  appellant  when  the  record 
which  would  regularly  show  a  certain  fact,  or  the  taking  of  a 
certain  step  within  a  given  time  omits  any  showing  whatever 
on  the  subject;  and  an  appeal  was  dismissed  for  a  failure  to  file 
a  transcript,  although  there  were  affidavits  of  a  verbal  stipula- 
tion extending  time,  there  being  also  counter-affidavits  by  the 
respondent**®  It  may  be  considered  fully  settled  that  in  the 
face  of  a  written  stipulation  affidavits  by  which  it  is  sought  to 
contradict  its  recitals  will  not  be  admitted,***  This  is  an  ap- 
jilication  of  the  rule  that  the  transcript  presented  to  the  ap- 
pellate court  cannot  be  corrected  in  that  tribunal  by  aihdavits 
or  other  extrinsic  evidence.  In  Ward  v.  Insurance  Co.**"  an 
attempt  was  made  by  the  appellant  to  avoid  a  dismissal  by  a 
ahowing  on  affidavits  that  the  true  date  of  fihng  the  notice  of 
appeal  was  other  than  that  shown  in  the  transcript  from  which 
it  appeared  that  it  was  filed  too  late.  But  the  court  said :  "By 
the  section  of  the  statute  above  mentioned,  the  notice  of  appeal 
and  the  proof  of  service  thereof  become  a  part  of  the  record,  for 
the  reason  that  the  clerk  is  required  to  enter  the  same  in  the 

lie  BrandensteiD  v.  Johnson,  134  Cal.  102,  66  Pac.  86,  8e«,  also, 
Woodbniy  v.  Nevada  Soutbern  Ky.  Co.,  115  Cal.  85,  46  Pac.  862. 

iiT  Threlkeld  v.  O'Neal,  26  Mont.  209,  66  Pac.  940. 

lis   Wood  v.  Forbes,  62  Cftl.  37. 

lis  Fotni  V.  Toell,  99  CaL  174,  33  Pae.  887;  Wadsworth  t.  Wads- 
worth,  81  Cal,  183,  15  Am.  St.  Rep,  38,  22  Fac  648,  Carey  v.  Brott-n, 
Z&  Cal.  180;  Bonds  v.  Hickman,  29  Cal.  460;  Matter  etc.  Gold  Bt. 
V.  Newton,  2  Dak.  40,  3  N,  W.  311;  OUver  v.  Howey,  5  Or.  362; 
Ward  V.  InmjTaoce  Co.,  12  Wash.  632,  42  Pac  119. 

lao  12  Wash.  831,  42  Pac.  119.  See,  alao,  In  re  Fifteenth  Avenue 
ExteuBion,  64  Cal.  179;  Bojd  v.  Bnirell,  60  Cal.  280;  Boston  v, 
Baynei,  31  Cal.  107;  Smith  v.  Brannan,  13  Cal.  107;  Satterlee  v. 
BUsB,  29  Cal.  321;  McDonald  v.  Bowman,  40  Neb.  269,  58  N.  W.  701. 
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journal  of  the  court.  It  is  alleged  in  this  motion,  as  it  iras  in 
the  previous  one,  that,  as  matter  of  fact,  the  notice  of  appeal 
was  served  on  December  1,  1894,  and  not  on  November  23, 
1894,  as  appears  by  the  record.  And  in  order  to  estabM  the 
truth  of  this  allegation  the  learned  counsel  for  appellant  have 
tendered  several  affidavits  which  they  ask  this  court  to  consider. 
This  we  cannot  do/' 

§  668.    Effect  of  diimissal. 

There  were  several  cases  decided  shortly  after  the  adoption  of 
the  California  codes,  in  which  it  was  held  that  a  motion  to  dis- 
miss for  failure  to  comply  with  statutory  conditions  would  not 
be  entertained.^^  The  theory  upon  which  these  decisions  werb 
based  was  that  a  dismissal  had  the  effect  of  an  a£Snnance  under 
the  provisions  of  the  code,  and  ***  that  such  an  abortive  at- 
tempt to  appeal  might  be  ignored.  The  purpose  was  to  avoid 
prejudicing  the  appellant  with  respect  to  another  appeal  which 
he  might  still  take.  But  the  suggestion  with  which  the  code 
provision  closes  was  seen  to  furnish  a  solution  of  that  difScnlty, 
and  in  all  recent  and  comparatively  recent  cases  the  order  of 
dismissal  is  made  without  prejudice  to  another  appeal  if  the 
appellant  so  desires.^*®    And  the  appellate  court  has  power 

121  See  Dinan  v.  Stewart,  48  Cal.  567;  Harlan  ▼.  Pratt,  50  CaL 
94;  Heed  v.  Kimball,  52  Gal.  325. 

152  Cal.  Code  Civ.  Proc,  §  955. 

128  See  Bobinson  v.  Templar  Lodge,  114  CaL  41,  45  Pac  998, 
where  appeal  dismissed  without  prejudice  on  account  of  insufficiency 
of  undertaking;  Fisher  v.  Tomlinson  (Or.),  60  Pac.  390,  holding 
that  where  a  party  files  an  imperfect  notice  of  appeal,  he  can  abandon 
the  attempt  to  appeal,  serve  another  notice,  and  perfect  his  appesl 
through  the  latter,  instead  of  the  former  notice;  Griffith  t.  Maxwell, 
20  Wash.  403,  55  Pac.  571,  holding  that  a  party,  by  giving  a  pre- 
mature notice  of  appeal,  and  filing  an  appeal  bond,  and  abandoning 
it,  is  not  deprived  of  the  right  to  appeal  on  a  second  notice,  aeason- 
ably  given,  though  there  is  no  formal  dismissal  of  the  first  appeal; 
Brunell  v.  Logan,  16  Mont.  307,  40  Pac.  597,  holding  that  where  there 
is  no  judgment  in  the  record,  and  it  does  not  appear  that  there  was 
a  judgment  which  could  be  supplied  under  suggestion  of  diminutiott, 
an  appeal  from  the  judgment  should  be  dismissed  without  prejudice; 
Osborn  v.  Logus,  28  Or.  302,  37  Pac.  456,  38  Pac.  190,  42  Pac.  997; 
holding  that  where  an  appeal  was  not  fully  perfected,  and  was  dis- 
missed therefor,  another  appeal  might  be  taken;  Estate  of  Bose,  80 
Cal.  166,  22  Pac.  86. 
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to  modify  an  order  of  diEinissal  eo  as  to  make  It  lead  "with- 
out prejudice,"  and  thm  permit  the  prosecution  of  another  ap- 
peal notwithstanding  that  the  remittitur  has  issued  before  the 
modification  is  made."^  But  where  an  appeal  from  an  order 
has  been  taken  to  the  superior  court,  and  that  court  has  re- 
fused to  dismiss  it  without  prejudice,  its  determination  is  as 
effectual  for  the  porposes  of  the  case  as  if  determined  for  all 
purposes;  and  the  question  whether  the  order  appealed  from 
shall  be  ultimately  held  appealable  or  not,  is  one  that  properly 
arises  upon  determination  of  the  appeal  pending  in  the  su- 
preme court,  and  cannot  be  considered  upon  an  application  to 
prohibit  the  superior  court  from  proceeding  to  enforce  its  or* 
der,  upon  the  ground  that  the  order  is  not  appealable.**" 

DiBmissal  of  appeal  from  judgment  because  of  failure  to  file 
transcript  within  the  time  prescribed  by  rule  2  of  the  supreme 
court  is,  in  effect,  an  affirmance  of  the  judgment,  if  the  order  of 
dismissal  does  not  expressly  provide  that  it  is  made  without 
prejudice  to  the  right  of  the  appellant  to  take  another  appeal; 
and  a  second  appeal  from  the  same  judgment  will  be  dis- 
miflsed.**" 

Some  of  the  earlier  decisions  touching  the  finality  of  dis- 
missals are  to  be  accoimted  for  by  reference  to  statutory  pro- 
visions no  longer  in  force.  The  Practice  Act  of  1851,  contained 
no  provision  as  to  the  effect  of  a  dismissal.  A  rule  of  court, 
however,  provided  that,  if  during  the  first  week  of  the  term 
the  appellant  failed  to  file  the  transcript  the  appeal  could  be 
diemieaed  without  notice;  that  where  an  appeal  was  thus  dis- 
missed it  could  be  reinstated  during  the  same  term  upon  no- 
tice and  for  good  cause  shown,  but  that  "unless  so  restored  the 
dismissal  should  he  final,  and  a  bar  to  any  other  appeal  in  the 
same  cause."  In  ISTS,  by  amendment  of  the  rules,  the  entire 
provision  for  restoration  of  dismissed  appeals    was    omitted. 

134  Bomine  v.  Cralle,  80  Cal.  620,  22  Pac.  296.  That  court  has  fnU 
power  over  the  subject  and  will  cbange,  set  aside  and  modily  its 
ordera  to  meet  the  jast  requirements  of  each  case,  see  Anthony  v. 
Grand,  98  Cal.  602,  34  Pac.  325. 

116  Boggles  V.  Superior  Court,  163  Cal.  125,  87  Pac.  211. 

US  Garibaldi  v.  Oarr,  97  Cal.  £53,  32  Pac.  170.  As  to  finality  of 
judgment  upon  dismissal  in  Arizona,  aeo  Johns  v.  Phoenix  Nat.  Bank 
(Aria.),  56  Pac.  785. 
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While  the  provision  was  in  force  it  was  bo  constmed  u  to 
render  a  dismissal  for  failure  to  file  the  transcripi;  in  time 
equivalent  to  an  aflSrmance^  and  hence  a  bar  to  a  subsequent  ap- 
peal.^*^    The  rules  did  not,  however,  contain  any  provision 
giving  the  effect  of  an  a£Srmance  to  a  dismissal  for  failnie  to 
file  an  undertaking  or  to  file  and  serve  the  notice  of  appeal; 
consequently  it  was  held  that  a  dismissal  for  these  canses  did 
not  so  operate  and  was  not  a  bar  to  a  subsequent  appeaL^^ 
Under  the  provisions  of  the  code  and  of  all  similar  statutes 
a  dismissal,  however  accomplished,  unless  qualified,  is  eqmta- 
lent  to  an  affirmance  of  the  judgment  below,  such  is  the  gen* 
eral  tenor  and  effect  of  the  authorities.***    The  code  proTision 
under  which  that  effect  may  be  avoided  reads  as  follows:  'The 
dismissal  of  an  appeal  is  in  effect  an  affirmance  of  the  judgment 
or  order  appealed  from,  unless  the  dismissal  is  expressly  made 
without  prejudice  to  another  appeal/'**®    The  case  of  Spinetti 
V.  Brignardello***  has  been  sometimes  referred  to  as  anthori^ 
for  the  proposition  that  a  dismissal  for  failure  to  file  the 
transcript  within  the  required  time  would  not  be  made  "without 
prejudice/'    But  the  decision  was  upon  the  dismissal  of  a  sec- 
ond appeal  after  a  dismissal  of  a  prior  appeal  wherein  the  ap- 
pellant neglected  to  preserve  his  right  to  a  second  appeal  by 
asking  that  the  dismissal  be  '^without  prejudice  to  another  ap- 
peal/'   The  court  called  attention  to  the  fact  that  the  orda 
dismissing  the  first  appeal  did  not  contain  this  clause.    The 
section  above  quoted  contains  nothing  to  indicate  that  there 

127  See  Korth  ▼.  Light,  15  OaL  326;  Poland  v.  Kreyenhagen,  U 
Cal.  57,  58. 

12S  See  Martinez  ▼.  GaUardo,  5  Gal.  155;  Bernheimer  v.  Baldwin, 
42  Gal.  S22. 

i!29  Spinetti  v.  BrignardeUo,  54  Oal.  521;  Osborn  v.  Hcndridt- 
son,  6  Gal.  175;  Ghase  v.  Berand,  29  GaL  138;  State  t.  Bieseman,  IS 
Mont.  18,  29  Pac.  534;  Gasanova  v.  KreuBch,  21  W.  Va.  727;  Perry 
V.  Horn,  21  W.  Va.  736,  where  the  court  said:  "The  general  gpirlt 
which  has  pervaded  the  law  of  this  country  has  been  in  oppositioii 
to  the  granting  of  a  second  appeal  or  writ  of  error  where  the  first 
has  been  dismissed  for  want  of  prosecution,"  citing  Karth  v.  Light, 
15  Cal.  327. 

130  Gal.  Code  Civ.  Proc,  §  755. 
181  64  CaL  521. 


1409 


DISMISSAL  OF  APPEALS. 


f  669 


is  to  be  any  distinction  in  this  connection  between  the  varicnis 
grounds  of  dismissal. 


§  669.    Benewal  of  motion. 

The  court  will  sometimes  grant  leave  to  renew  a  motion  to 
dismuss  an  appeal^  and  though  a  second  motion  to  dismiss  an 
appeal  on  grounds  existing  at  the  time  of  the  first  motion  should 
ordinarily  not  be  heard,  it  will  be,  where  the  first  motion  was 
deniod,  with  leave  to  move  anew,  on  grounds  not  stated  in  the 
first  motion,  without  restriction  as  to  presentation  of  matters 
oceiirring  after  the  filing  of  the  first  motion.*^  But  when  a 
motion  to  dismiss  an  appeal  has  been  denied,  a  renewal  of  the 
motion  upon  the  same  grounds,  upon  the  hearing  of  the  ap- 
peal npon  its  merits,  without  leave  granted  in  the  former  order, 
has  nothing  to  commend  it  to  the  discretion  of  the  court,  and 
such   renewed  motion  will  be  denied.^** 

182  King  V.  Pony  Gold-Min.  Co.,  24  Mont.  470,  62  Pac.  783. 

138   TyTrell  t.  Baldwin,  78  Gal.  470,  21  Pac.  116.    See,  also,  Dorn 
V.   Baker,  92  Gal.  194,  28  Pac.  225. 
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§  670.    LimitatioM  of  diacnision  and  illtutratioD. 

Notwithstanding  the  wide  field  of  jurisdiction  ezercieed  hy 
appt^Uate  courts,  there  are  numerous  and  well-settled  limitations 
to  it.  Of  the  many  cases  that  have  been  decided  in  any  state, 
few  will  be  found  in  which  the  boundaries  of  permissible  le- 
riew  have  not  been  directly  pointed  out  or  intimated. 

The  most  important  limitation,  to  review,  is  jurisdictional, 
already  generally  discussed.'  Bat  there  are  others,  among 
which  are  defectiveness  of  recorda,  omissions  to  assign  error, 
and  numerous  presumptions  arising  upon  such  defects  and  omi^ 
sions.  ' 

It  is,  of  course,  impossible  to  cite  all,  or  even  a  majority  of 
the  decisions.  Care  has  been  taken,  however,  to  select  and  use 
the  best,  for  pnrposes  of  exposition  and  illustration. 

§  671.    Beview  limited  by  the  record. 

The  most  general  proposition  that  can  be  stated,  nnder  the 
present  head,  is  that,  nd  matter  what,  or  how  many,  points  are 
made,  either  in  oral  argument,  or  in  the  briefs,  unless  they 
have  been  preserved  of  record  in  the  case  in  some  appropriate 
form,  and  with  requisite  fullness,  the;  cannot  be  considered. 
This  has  been  expressed  often,  and  in  a  great  variety  of  forms. 
But  the  essential  thing  meant  is,  that  a  point  cannot  be  made, 
or  an  exception  taken  in  the  supreme  court,  which  was  not  E-t 
presented  in  the  lower  court  as  to  call  for  a  decision  thereon, 
and  was  expressly,  or  impliedly,  passed  upon  in  the  court  be^ 

1  Ante,  chapter  £3.  Objection  th&t  complaint  wholly  fails  to  state 
a  eanse  of  action  may  be  regarded  as  jnrisdictionBl,  and  is  not 
waived  l^  failnre  to  object  in  lower  court:  Sears  v.  Williams,  9 
Wrngh.  428,  37  Pae.  «5,  38  Pae.  135,  39  Pac.  280;  First  Nat.  Bank 
V.  Carter,  10  Wuh.  II,  38  Pac.  877;  Curtis  t.  Bachman,  84  Cal.  216, 
M  Pac.  379;  HpUy  v.  Ileiakell,  112  Cal.  174,  U  Pac.  486;  Kreamer 
T.  Earl.  01  Cal.  112,  27  Pac.  736,  n-here  contract  spocifipally 
forced  by  lower  court  appeared  by  the  record  to  be  illegal.  But 
King  V.  Meyer,  35  Cal.  846.  Objection  •ncceMfuUy  raised  to  c 
plsint  in  appellate  court  in  Tracy  v.  Harmon,  17  Mont.  465,  43  Pac. 
500;  Db  Baca  t.  Wiloox  (N.  Hex..),  68  Pa«.  022;  Wyatt  t.  Hender- 
■on,  31  Or.  48,  48  Pae.  790;  Thompson  v.  Eoberta  (8.  Dak.),  92  N. 
W.  107B;  Murry  v.  Borne,  6  Dak.  170}  Nelson  t.  Ladd,  4  S.  Dak.  1, 
M  H.  W.  808. 
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low.*  Parties  are  required  to  take  all  proper  steps  for  the 
protection  of  their  rights  in  the  lower  court  Thus,  it  was 
held^  that  a  judgment  which  was  right  upon  the  pleadings 
would  not  be  reversed  merely  to  allow  the  plaintiff  to  apply 
for  leave  to  amend  his  complaint.* 

Of  the  general  rule  above  stated,  a  whole  volume  of  illustrt" 
tions  could  be  given.  No  question  can  be  raised  in  the  su- 
preme court  for  the  first  time  as  to  the  sufficiency  of  the  plead- 
ings, except  where  a  pleading,  without  reference  to  mere  ds- 

2  See  Hodgdon  ▼.  Griffin,  66  Cal.  fllO;  Brichman  v.  Ross,  «7  UL 
601,  8  Pac.  316;  Campbell  v.  West,  93  Cal.  653,  29  Pac.  219;  Laborr 
y.  Los  Angeles  Orphan  Asjlum,  97  Cal.  270,  32  Pae.  231;  Sekni^t 
T.  Breig,  100  Cal.  672,  35  Pac.  623;  Estate  of  Bobinson,  106  Cal 
493,  39  Pac  862;  Ah  Tong  v.  Earl  Fruit  Co.,  112  CaL  679,  45  P«. 
7;  Horton  v.  Jack,  115  Cal.  29,  46  Pac.  920;  Adams  v.  Crawford, 
116  Cal.  495,  48  Pac.  488;  Stockton  Combined,  etc.  Works  t.  Glen 
Falls  Ins.  Co.,  121  Cal.  167,  53  Pac  565;  Merchants'  Ad-Sign  Co.  v. 
Los  Angeles  Bill  Posting  Co.,  128  Cal.  619,  61  Pac.  277;  LiebnnU 
V.  Serg,  133  Cal.  571,  65  Pac  1098;  Kraskj  v.  WaUpert,  134  CaL 
338,  66  Pac  309;  Providence  Gold  Min.  Co.  t.  Marks  (Arit),  60 
Pac  938;  Daggs  v.  Balton  (Ariz.),  57  Pac.  611;  Burite  v.  Inter- 
state Sav.  etc  Assn.,  25  Mont.  315,  87  Am.  St.  Rep.  416,  64  Pac  879: 
Maxwell  ▼.  Tuft«,  8  N.  Mer.  896,  45  Pac  979;  Besk  v.  Thompson, 
22  Nev.  109,  36  Pac.  562;  Loverine-Browne  Co.  t.  Bank,  7  X.  Dak. 
569,  75  N.  W.  923;  Henry  v.  Maher,  6  N.  Dak.  413,  71  N.  W.  12": 
James  v.  Wilson,  8  N.  Dak.  186,  77  N.  W.  603;  Piano  Mfg.  Co.  r. 
Jones,  8  N.  Dak.  315,  79  N.  W.  338;  Van  Bibber  v.  Fields,  25  Or. 
527,  36  Pac  626;  Oregon  City  (City  of)  v.  Clackamas  County,  3^  1>t 
491,  52  Pac  310;  Tatum  v.  Massie,  29  Or.  140,  44  Pac  494;  Allen  v. 
City  of  Portland,  35  Or.  420,  58  Pac  509 ;  Trott«r  v.  SUyton,  41  Or. 
117,  68  Pac  3;  United  States  Mortgage  Co.  v.  Marquam,  41  Or.  391. 
69  Pac  37,  41;  Salem  Traction  Co.  v.  Anson,  41  Or.  562,  69  Pac.  675: 
Lindsay  v.  Pettigrew,  6  S.  Dak.  130,  60  N.  W.  744;  Van  Dnsen  t. 
Arnold,  5  S.  Dak.  588,  59  N.  W.  961;  Loomis  v.  Lecocq,  12  &  Dat 
324,  81  N.  W.  633;  Naddy  v.  Deitz,  15  S.  Dak.  26,  86  N.  W.  753; 
Blish  V.  McCormick,  1:5  Uteh,  188,  49  Pac.  529;  Summit  Co,  v. 
Gustaveson,  18  Utah,  351,  54  Pac  977;  Garner  v.  Van  Patten,  2') 
Utah,  342,  58  Pac  684;  McTntyre  v.  Ajax  Min.  Co.,  20  Utah,  323,60 
Pac  552;  Jenkina  v.  Columbia  Land  etc  Co.,  13  Wash.  502,  43  Pw- 
328;  Sweeney  ▼.  Pacific  Coast  Elevator  Co.,  14  Wash.  562,  45  Pk. 
151;  Jenkins  v.  Powe,  19  Wash.  113,  52  Pac.  520;  Washington  Mill 
Co.  V.  Marks,  27  Wash.  170,  67  Pac.  565;  Sherlock  v.  Leighton,  9 
Wyo.  297,  63  Pac.  934,  denying  rehearing,  63  Pac.  580. 

8  Van  Drachenfela  v.  Doolittle,  77  Cal.  295,  19  Pac.  518. 
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fectivenesa  of  allegation,  wholly  fails  to  state  a  cause  of  actioa 
or  a  defense.  Thus,  where  there  was  no  affidavit  to  an  answer 
denying  the  execution  of  an  indorsement  to  an  answer,  but  no 
objection  was  made  to  the  answer  on  that  ground  in  the  lower 
court,  the  supreme  court  overruled  the  objection  taken  there 
for  the  first  time,  saying:  "If  the  plaintiff  deemed  the  answer 
insufficient  to  controvert  the  allegation  of  indorsement,  Ijb 
should  have  put  his  case  in  the  district  court  upon  that  ground, 
and  thuB  the  defendant  would  have  known  the  real  objection 
to  bis  answer,  and  might  have  made  an  application  to  the  court 
for  permission  to  amend,  or  to  withdraw  his  answer  and  sub- 
Etitate  another  in  its  place.  But  the  plaintiff  tried  the  cause 
in  the  same  manner  as  if  the  averments  in  the  complaint  had 
been  properly  controverted  by  the  answer,  and  then,  when  the 
cnuse  comes  into  this  court,  the  objection  to  the  insufficiency 
of  tb?  answer  is  raised  for  the  first  time  on  the  second  argu- 
ment of  the  cause.  We  think  Ihe  proper  practice  to  he  estab- 
lished is,  that  if  the  plaintiff  considers  the  answer  a  nullity, 
be  should  raise  the  point  in  the  court  below  and  have  it  passed 
upon;  and  that  if  he  there  rests  his  cause  on  the  ground  of 
the  want  of  an  affidant,  he  ought  not  to  be  permitted  to  say 
here,  for  the  first  time,  that  the  answer  does  not,  in  a  proper 
form,  controvert  the  allegations  of  the  complaint."  *  So  the 
respondent  (plaintiff)  will  not  be  permitted  to  avail  himself 
of  defects  in  the  answer  of  the  defendant,  real  or  supposed,  as 
precluding  the  defi'n'lant  from  objections,  otherwise  well  made, 
to  the  admiss'bility  of  the  evidence  offered  at  the  trial,  where 
he  had  tried  the  case  on  the  theory  that  the  answer  presented 
enfficient  denials  to  the  allegations  of  the  complaint."  On  the 
same  principle,  it  was  held  that  where  defendants,  in  an  action 

4  Qrogan  v,  Kuckl»,  1  Cal.  193,  196.  See,  also,  MoCallongli  v. 
Clark,  41  Cal,  298;  Euhland  t.  Sedftwick,  17  Cal.  123,  128;  applying 
mU  to  unverified  complflint:  People  ex  rel.  etc.  v.  Reia,  76  Cal.  269, 
18  Pae.  809.  haliliog  that  tha  ohjection  that  the  petition  or  com- 
plaint for  a  writ  of  mandate  ia  not  verified  bb  required  by  statute 
ii  too  late  when  raised  on  appeal  for  the  first  time,  and  that  the 
affidavit  is  waived  if  the  parties  go  to  trial  in  the  court  below  with- 
out objection   to  the  lack  of  an  affidavit. 

i  White  T.  San  Rafael  etc.  B.  Co.,  50  Cal.  417;  San  Luis  Water 
Co.  V.  Estrada,  117  CaL  168,  48  Pae.  1075. 
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to  remove  s  cloud  and  quiet  title,  themselves  submitted  to  the 
determination  of  the  court  by  their  answer,  the  very  issue  ap- 
pellants sought  to  submit,  and  obtained  the  relief  for  which 
they  prayed,  they  could  not,  upon  an  appeal  by  plaintifik  there- 
from, be  heard  to  say  that  the  plaintiffs  originally  mistook  their 
form  of  action.*    And  where  answers  of  intervention  were  filed 

6  Bates  T.  Brakey  28  Wash.  447,  68  Pae.  961.  This  ease  is  aa 
excellent  illustration  of  the  rule  above  stated.  In  an  able  opinion 
by  Justice  Fullerton  the  court  said:  ''As  a  preliminary  question, 
the  respondents  insist  that  the  appeUants  cannot  maintain  this 
action.  It  is  said  that,  as  their  complaint  does  not  allege,  and  it 
was  not  shown  hj  the  evidence,  that  the  land  in  controversy  ins 
in  the  possession  of  the  appellants,  or  that  the  same  was  vacant  it 
the  time  the  suit  was  instituted,  the  appellants  cannot  recover,  be- 
cause a  plaintiff  must  allege  and  prove  one  or  the  other  of  thesd 
facts  before  he  can  maintain  an  action  to  quiet  or  remove  a  dond 

from  title The  fact  that  the  plaintiff  is  or  is  not  in  possei- 

eion,  or  that  the  land  is  or  is  not  vacant,  does  not  affect  the  juris- 
diction of  the  court  to  determine  the  subject  matter  of  the  con- 
troversy between  the  parties,  nor  does  it  affect  the  merits  of  thut 
controversy,  but  affects  only  the  plaintiff's  right  to  have  the  merits 
of  the  controversy  determined  in  that  particular  form  of  action. 
Being  so,  it  is  a  right  which  the  defendant  can  waive,  and  when 
he  does  so,  and  consents  to  a  trial  upon  the  merits,  the  judgment 
entered  therein  is  not  void,  or  voidable  even,  except  for  errors  com- 
mitted in  the  course  of  the  trial  which  would  render  the  judgmen: 
voidable  were  the  plaintiff's  right  to  maintain  the  action  absolate: 
Hooper  v.  Henry,  31  Minn.  264,  17  N.  W.  476;  MitcheU  v.  McFar- 
land,  47  Minn.  535,  50  N.  W.  610.  The  question  not  being  juris- 
dictional, it  may  be  doubtful  whether  the  respondents  can  urge  it 
upon  the  appeal  of  their  adversary;  but,  passing  this,  it  is  clear 
that  they  have  waived  the  objection.  After  their  demurrers  were 
overruled,  they  not  only  answered  by  denials  and  by  affirmative 
matter  constituting  a  defense,  but  they  answered  by  a  pleading  in 
the  nature  of  a  cross-complaint,  in  which  they  pleaded  title  in  one 
of  themselves  by  virtue  of  the  deed  the  appellants  sought  to  have 
canceled,  praying  that  the  appellants'  muniments  of  title  be  held 
void  and  a  cloud  upon  such  title,  thus  submitting  to  the  determina- 
tion of  the  court  the  very  issue  the  appellants  sought  to  have  sub- 
mitted. What  is  more,  they  obtained  the  relief  for  which  they 
prayed.  Certainly  they  cannot,  on  an  appeal  by  their  adversaries 
from  the  judgment  granting  that  relief,  be  heard  to  say  that  ths 
appeal  cannot  be  maintained  because  the  appellants  originally  mis- 
took the  form  of  action  in  which  they  sought  to  submit  to  ths 
court  the  question  finally  determined  by  it.  They  cannot  hold  to 
the  benefits  of  the  judgment  and  deny  their  opponents  the  rif^t  te 
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in  the  lower  court,  By  persone  not  parties  to  the  record,  and 
the  plaintifl  made  no  objection,  but  went  to  trial,  it  was  held 
he  could  not  afterward  raise  the  objection  in  the  Bupreme 
court  that  it  was  inegolar  and  erroneous  to  permit  them  to 
intervene.^  Nor  will  the  court  consider  an  argument  upon  ob- 
jections amounting  to  grounds  of  special  demurrer  merely, 
where  none  were  interposed  in  the  lower  court.^ 

contest  it  on  the  ground  that  the  eontroTeray  which  led  np  to  it 
was  not  before  the  conrt.  On  anj  theory,  the  appellanta  have  the 
right  to  have  the  judgment  entered  reviewed  by  this  conrt,  and  re- 
versed, if  not  fonnd  to  be  eonsanant  with  the  law  and  facte  of  the 
case.  Bnt  we  are  clear  that  the  appellanta  are  entitled  to  Bome- 
tbing  more — that  tbey  are  entitled  to  have  the  whole  of  the  con- 
troversy determined,  beeanae  the  respondents,  by  denying  the  ap- 
pellants' title,  and  setting  np  title  in  one  of  themaelves,  and  aak- 
ing  to  have  the  question  adjadicated,  have  waived  the  right  to  ob- 
ject to  the  form  of  the  action." 

T  Smith  V.  Perry,  44  Cal.  181;  People  ei  rel.  etc.  v.  Reis,  76  Cal, 
269,  IS  Pae.  309;  Bangs  v.  Dunn,  68  Cal.  72,  4  Pae.  963,  wbere  it 
was  beld  that  order  consolidating  certain  actions,  and  directing  and 
providing  foi  interventions,  wonid  not  be  reviewed  on  appeal,  nn- 
less  no  exception  to  the  order  was  taken  in  the  court  below.  In  the 
second  case  above^  the  coart  said:  "It  is  argued  on  behalf  of 
plaintiff  that  the  complaint  in  intervention  does  aot  State  facts 
Bufficient  to  constitute  a  cause  of  intervention.  This  objection, 
-which  is  in  effect  that  the  intervener  had  no  right  to  intervene 
berein  by  reason  of  the  insufficiency  of  the  facts  stated  in  the  com- 
}daint,  IS  raised  for  the  flrst  time  in  this  court;  and  according  to 
the  well-settled  rule  here,  the  objection  urged  comee  too  late;  Mc- 
Kenty  v.  Gladwin,  10  Cal.  228;  Smith  v.  Penny,  44  Cal.  101;  Bangs 
V.  Dunn,  66  CaL  72,  4  Pae.  963.  The  plaintiff  took  issue  on  the 
complaint  of  the  intervener  in  the  court  below,  without  objection 
to  it  or  exception  of  any  kind,  and  the  trial  proceeded  between  the 
plaintiff  and  intervener  on  the  insues  joined.  The  objection  then 
cannot  be  made  for  the  first  time  on  this  appeal," 

8  Gale  V.  Tuolumne  Co,  Water  Co.,  44  Cal,  43;  Broadway  Ins.  Co. 
▼.  Walters,  128  Ct3.  1B2,  60  Fac.  766;  Kaviei  v.  Nickelts,  9  N,  Dak, 
fi36,  84  N.  W.  353,  holding  that  where  a  party  seta  forth  facts  by 
which  he  claims  be  has  been  damaged  in  a  large  sum,  and  goes  to 
trial  upon  such  facts  before  a  jur^,  he  cannot  be  heard  after  ver- 
dict and  judgment  against  him  to  allege  that  the  facte  entitle  him 
to  equitable  relief:  Schwede  v.  Hemrich,  29  Wash.  124,  69  Pae 
643,  holding  that  objection  that  affirmative  defense  contradicts 
denials  theretofore  introduced  cannot  be  raised  for  the  first  time  on 
appeaL    The  identical  principle  stated  in  the  text,  was  involved  in 


§  671  APPELLATE  PEACTICE.  1416 

It  is  a  well-settled  rule  of  practice  that,  though  a  total  ab- 
sence of  allegation  of  a  fact  essential  to  a  recovery,  is  avail- 
able on  appeal,  even  though  no  demurrer  was  interposed  in 
the  lower  court,  yet,  where  there  is  not  an  entire  absence 
of  allegation,  and  the  objection  merely  goes  to  its  defects,  such 
objection  cannot  be  successfully  urged  for  the  first  time  in  the 
appellate  court.  In  one  such  case,  the  court  said :  "The  point 
was  fully  litigated  on  the  trial,  and  in  such  case,  the  judgment 
will  not  be  reversed  upon  the  point  taken  here  for  the  first 
time/'  •  So,  where  an  allegation  of  tender  of  payment  in  an 
equitable  action  for  specific  performance  was  lacking  in  cer- 
tainty as  to  tie  time  of  the  tender,  the  court  said,  that  the  ten- 
der should   have   been  stated  with  greater    particularity,  bnt 

Wood  V.  Currey,  49  Cal.  3^,  where  the  court  said:  "The  objection 
that  the  remedy  of  the  plaintiff  was  by  motion  in  the  origiBil 
cause,  and  not  by  bill  in  equity,  even  if  well  founded  in  practice 
(a  question  upon  which  we  express  no  opinion),  will  not  be  con- 
sidered. The  defendant  made  no  motion  in  the  court  below  to  dis- 
miss the  bill,  on  that  or  any  other  ground,  but  answered  to  the 
merits.  The  cause  was  then,  referred,  by  consent  of  parties^  to  a 
referee,  who  was  authorized  to  hear  the  evidence^  and  report  a 
judgment  to  the  court.  Under  these  circumstances  the  objectioi 
upon  the  point  of  procedure,  made  for  the  first  time  before  the  re- 
feree, came  too  late/'  See,  laso,  Bibend  v,  Kreutz,  20  GaL  HO; 
Thompson  v.  Laughlin,  91  GaL  313,  27  Pac.  752.  In  Broadway  Ib& 
Co.  V.  Walters,  supra,  the  court  said:  "The  complaint  in  the  present 
action  gave  the  equity  court  jurisdiction,  and  the  cause  haTing 
been  tried  without  objection  to  the  method  of  procedure,  we  think 
it  is  too  late  to  raise  the  question,  here  for  the  first  time." 

•  Lee  V.  Figg,  37  Cal.  328,  336,  99  Am.  Dec.  271,  and  note.  To 
same  effect:  King  v.  Davis,  34  Cal.  100.  See,  also,  Boberta  ^. 
Eldred,  73  Cal.  394,  15  Pac.  16;  Sukeforth  v.  Lord,  87  Cal.  399,  25 
Tac.  497;  Hunter  v.  Bryant,  98  Cal.  247,  33  Pac.  51;  Pudickar  v. 
East  Eiverside  Irr.  Dist.,  109  Cal.  29,  41  Pac.  1024;  Illinois  Trnst 
etc.  Bank  v.  Pacific  Ry.  Co,,  115  Cal.  285,  47  Pac.  60;  Sprigg  ^• 
Barber,  122  Cal.  573,  55  Pac.  419;  Cushing  v.  Pires,  124  CaL  665, 
57  Pac.  572;  Larkin  v.  Mullen,  128  Cal.  449,  60  Pac  1091;  Baam  v. 
Roper,  132  Cal.  42,  64  Pac.  128;  Campbell  v.  Great  Falls  (City  of) 
(Mont.),  69  P^.  114;  Duignan  v.  Montana  Club,  16  Mont.  189,  40 
Pac  294;  Mitchell  v.  Taylor,  27  Or.  377,  41  Pac  119;  Larsen  v. 
Utah  Loan  etc.  Co.,  23  Utah,  449,  65  Pac  208;  Olsen  v.  Mansfield, 
21  Wash.  706,  57  Pac.  808;  Shephard  v.  Gove,  26  Wash.  452,  67 
Pac  256;  Herrick  v.  Niesz,  16  Wash.  74,  47  Pac  414. 
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the  objection  could  not  be  taken  for  the  first  time  on  appeal.*^ 
Another  excellent  illustration  of  this  limitation  is  shown  in 
a  case  where,  upon  the  coming  on  of  the  trial,  the  defendant 
moved  for  judgment  on  the  pleadings,  which  was  denied.     The 
court  said:**  **So  far  as  the  record  discloses  to  us,  it  appears 
that  the  parties  went  to  trial  in  flie  court  Selow  without  ob- 
jection made  upon  the  part  of  either  to  the  pleadings  of  the 
other,  as  not  permitting  that  other  to  be  heard  on  the  merits. 
'J'he  defendant's  answer  was  there  styled  by  himself  a  'counter- 
claim,* and  not  a  'cross-complaint,'  which  he  now  says  it  is; 
and  the  trial  proceeded  on  that  idea.    Under  repeated  rulings 
in  this  court,  we  will  not  hear  the  defendant  assert  here,  for 
the  first  time,  that  he  made  a  mistake  in  this  respect — that  hi^ 
answer  was,  after  all,  a  'cross-complaint*;  that  its  allegations 
were  not  denied  by  plaintiff,  and  that,  as  a  consequence,  he  is 
now  entitled   to   judgment,  over  against  the  plaintiff   on  the 
pleadings.**    And  where  a  complaint  alleged  the  execution  of 
a  bond  by  the  defendants,  stating  its  terms,  and  set  forth  a 
copy  thereof,  omitting,  however,  the  signature  of  the  defend- 
ant, and   the    latter    demurred    to   the  complaint   on  several 
grounds,  but  not  upon  the  ground  of  ambiguity,  the  court  said : 
**The  complaint  distinctly  avers  the  execution  of  the  bond  by 
all   the  defendants.     The    defendants,  in    their  answer,    have 
taken  issue  upon  the  averments,  and  the  verdict  is  in  favor  of 
the  plaintiff  on  the  issues.     It  must  be  presumed  that  the  omis- 
sion of  the  name  of  the  principal  in  the  copy  appended  to  the 
complaint  is  a  clerical  error.     Upon  the  demurrer,  in  the  form 
adopted  in  this  case,  the  direct  averment  of  the  execution  of 
the  bond  in  the  body  of  the  complaint  must  prevail,  as  against 
the  omission  of  the  signature  in  the  copy  appended.     It  may 
be  that  there  is  a  want  of   correspondence  between   the  aver- 
ment in  the  body  of  the  complaint  and  the  copy  annexed,  but 
if  80,  the  most  that  can  be  said  is,  that  the  complaint  is  am- 

10  Duff  V.  Fisher,   15  Cal.  376,  382. 

11  McCabe  v.  Randall,  41  Cal.  136.  Same  principle  in  Tetrault 
V.  O'Connor,  8  N.  Dak.  15,  76  N.  W.  225,  holding  that  alleged  error 
in  refusing  to  direct  a  verdict  at  the  close  of  plaintiff's  evidence  is 
deemed  waived  unless  request  therefor  be  renewed  after  all  the 
testimony  is  in.  See,  also,  Kaeppler  v.  Bed  Eiver  Bank,  8  N.  Dak. 
406,  79  N.  W.  869. 
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biguous  in  this  respect^  and  this  objection  was  not  specified  as 
a  ground  of  the  demurrer  under  any  head.*'  **  So,  where  it 
was  insisted  that  the  court  erred  in  rendering  a  judgment  in 
favor  of  a  defenSanT,  because  his  answer  contained  no  prayer 
for  judgment,  the  court  said :  'If  this  objection  has  any  forte 
it  should  have  been  raised  in  the  court  below,  where  the  party 
would  have  been  allowed  to  amend.  It  cannot  be  raised  hew 
for  the  first  time/*  *•  Nor  will  an  objection  to  a  complaint 
based  upon  uncertainty,  be  considered,  though  the  uncertainty 
be  carried  into  the  judgment,  where  there  was  no  demnirer 
or  other  objection  in  the  lower  court  In  Tibbetts  v.  Moore,^* 
the  complaint  described  the  land  around  a  mill,  upon  which, 
as  well  as  the  mill,  the  foreclosure  of  a  lien  was  sought,  in  these 
words :  "With  such  convenient  space  of  land  upon  the  same  aa 

• 

12  Mendocino  County  v.  Morris,  32  CaL  145,  148;  Seligman  t. 
Armando,  94  Cal.  314,  29  Fac.  710.  To  same  effect:  Mintnra  t. 
Burr,  16  Cal.  107,  110.  See  Le  May  v.  Baxter,  11  Waah.  649,  40 
Pac.  122;  and  Jenkins  v.  Columbia  Land  etc.  Co.,  13  Wash.  502,  43 
Pac.  328,  holding  that  an  objection  that  there  was  a  misjoinder  of 
parties,  not  made  in  the  trial  court,  will  not  bo  considered  on  appeal 
Objections  to  statement  of  fact  in  form  of  conclusion  of  law  eai* 
not  be  first  raised  on  appeal:   Russ  Lumber  Mill  Co.  t.  GarrettsoB, 

87  Cal.  589,  592,  25  Pac.  747.  In  this  case  the  court  said:  "It  U 
urged  for  the  appellant  that  the  complaint  was  insufficient,  beetose 
there  was  no  averment  as  to  what  was  the  contract  price  between 
the  owner  and  contractors,  or  that  there  was  any  express  agreemfnt 
to  pay  anything,  or  as  to  what  was  the  reasonable  value  of  the 
work  to  be  done;  and  hence,  it  is  said,  there  was  nothing  to  show 
that  any  sum  ever  became  due  under  the  contract  from  the  owner 
to  the  contractors.  It  is  true  that  neither  the  contract  price  nor 
the  reasonable  value  of  the  work  was  specifically  set  forth  In  the 
complaint;  and  the  averment  that  after  the  plaintiflf  gave  Garrett- 
son  written  notice  that  it  had  agreed  to  furnish  the  materials,  then 
became  and  was  due  and  owing  from  him  to  the  contractors,  on 
account  of  the  contract,  an  amount  in  excess  of  the  balance  dne 
and  unpaid  to  the  plaintiff,  was  a  statement  of  conclusions  of  Uv 
rather  than  of  facts.  And  of  course  this  statement,  if  tested  br 
demurrer,  would  have  been  insufficient.  It  was>  however,  not  so 
tested,  nor   was   it  in  any  way  traversed  by  the   answer.    The  point 

seems  to  be  made  here  for  the  first  time.  Under  such  cireumstanees 
we  think  the  complaint  should  be  held  sufficient  in  this  .regard.^' 

18  Towdy  V.  Ellis,  22  Cal.  651,  660. 

14  23  CaL  208,  213. 
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may  be  required  for  the  convenient  use  and  occupation  there- 
of/' and  the  judgment  of  foreclosure  followed  this  description. 
This  defect  being  pointed  out  by  the  defendant  on  appeal,  the 
court  said:  'Tin  cases  of  this  kind,  it  is  proper  for  the  court, 
by  its  decree,  to  define  the  amount  and  extent  of  the  land  con«» 
nected  with  the  mill,  which  is  properly  suFject  to  the  lien. 
The  decree  in  this  case,  however,  does  not  do  so;  and  this  is 
also  urged  as  an  objection.  Such  an  omission  will  not  invali- 
date the  decree;  but  it  renders  it  doubtful  whether  a  purchase 
under  it  will  acquire  any  land  beyond  that  covered  by  the  build- 
ings. That  question,  however,  is  not  properly  before  us;  and 
it  is  not  necessary  to  determine  it.  No  objection  of  this  kind 
seems  to  have  been  raised  in  the  court  below  by  demurrer  or 
otherwise;  nor  does  it  appear  that  the  appellants  requested  the 
court  to  defijie  in  its  decree  the  extent  of  space  around  the  mill 
to  be  subjected  to  the  lien.'*  And  an  objection  to  a  complaint 
in  an  action  against  an  administrator  that  it  does  not  allege 
a  presentation  of  the  claim  to  the  administration  cannot  be 
raised  for  the  first  time  in  the  supreme  court.**^ 

15  Peterson  v.  Hornblower,  33  Cal.  278.     To  same  effect:  Drake  v. 
Foster,   52  Cal.  225;   Bank    of  Stockton  v.   Rowland,    42  Cal.  129; 
Coleman  v.  Woolworth,  28  Cal.  568;  Hentsch  v.  Porter,  10  Cal.  555; 
Preston  v.  Knapp,  85  Cal.  559,  24  Pac.  811.    In  the  last  case  cited, 
the    conrt   set    forth   the  principle    and   its   underlying    reasons  as 
I'ollows:  ''Appellant's  counsel   contend  that,   inasmuch   as  the  com- 
plaint was  not  amended  after  the  substitution  of  the  executrix,  by 
adding  thereto  an  averment  that  the  claim  had  been  regularly  pre- 
sented to  and  rejected  by  the  executrix,  it  is  insui&cient  to  support 
the  judgment.     But  as  no   such   objection   was   made  in   the   court 
below,  and  as  defendant  expressly  admitted  on  the  trial  that  the 
claim  had  been  presented  to  the  executrix  in  due  time,"  and  that 
she  had  refxised  to  act  upon  it,  and  made  no  objection  on  the  ground 
that  it  was  not  presented  in  due  form,  it  is  too  late  to  make  the 
objection  that  the  presentation  and  rejection  of  the  claim  were  not 
alleged  in  the  complaint,  for  the  first  time,  on  this  appeal:  Hentsch 
T.  Porter,  10  Cal.  555;  Coleman  v.  Woodworth,  28  Cal.  568;  Bank  v. 
Howland,  42  Cal.  130;  Drake  v.  Foster,  52  Cal.  225.    The  object  of 
the  statutory  requirement   of  presentation  and  rejection  of  claims 
against  estates  as  a  condition  precedent  to   the  commencement   of 
Boits  upon  them  is  to  save  to  estates  of  deceased  persons  the  costs 
and  expenses  of   useless   suits — suits   to    recover   what   would   have 
been  allowed   and   paid  by  the   executor   or   administrator   without 
suit^    The  merits  of  such  claims  do  not  depend  in  any  degree  upon 
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There  are  many  cases  in  which  the  appellate  court  reinsei 
to  pass  upon  objections  made  in  the  lower  court,  because  ao 
exception  was  taken  to  the  ruling  thereon.**    Thus,  in  Potter 

their  presentation  and  rejection  before  suit.  The  d^ense  tbat  & 
claim  had  not  been  presented  and  rejected  before  suit  does  not 
question  either  the  validity  or  the  maturity  of  the  claim  but  simply 
challenges  the  remedy  by  suit  on  the  ground  that  another  remedj 
provided  by  law  has  priority,  and  should  be  exhausted  before  eom- 
mencement  of  suit.  In  other  words,  that  the  demand,  or  some  part 
thereof,  should  be  disputed  and  rejected,  in  the  mode  prescribed  hj 
law,  before  the  conunencement  of  suit.  For  these  reasons,  it  has 
been  decided  in  the  cases  above  cited  that  the  defense  to  a  daim 
against  an  estate,  that  it  had  not  been  presented  to  and  rejected  br 
the  executor  or  administrator  before  the  commencement  of  salt 
upon  it,  is  of  the  nature  of  a  defense  in  abatement,  which  is  pre> 
sumed  to  be  waived  if  not  expressly  made  in  the  court  of  original 
jurisdiction,  and  that  it  will  not  be  first  heard  and  considered  on 
appeal. ' ' 

i«  Sierra  etc.  Co.  ▼.  Baker,  70  Cal.  572,  8  Pac.  305,  11  Pae.  654; 
Schroeder  v.  Schmidt,  74  Cal.  459,  16  Pac  243;  Flashner  v.  Waldron, 
86  Cal.  211,  24  Pac.  1063;  Warner  v.  Darrow,  91  Cal.  309,  27  Pac 
737;  cited  92  Cal.  151,  28  Pac.  218;  Malone  v.  Beardsley,  92  CaL 
160,  28  P^c.  218;  Fogel  v.  Schmalz,  92  CaL  412,  28  Pac  444;  Ny- 
hart  V.  Pennington,  20  Mont.  158,  50  Pac  413;  Haggin  v.  Saile,  23 
Mont.  375,  59  Pac.  154;  Currie  v.  Montana  Cent.  Ky.  Co.,  24  Mont. 
123,  60  Pac.  989;  May  v.  City  of  Anaconda,  26  Mont  140,  66  Fac 

759;  Paul  v.  Cragnas,  25  Nev.  293,  59  Pac.  857,  60  Pac.  983,  47  L. 
B.  A.  540;  Schwartz  v.  Stock  (Nev.),  65  Pac.  351;  Mclnnis  v.  Mc- 
Gurn,  24  Nev.  370,  55  Pac  304;  rehearing  denied;  McGurn  v.  Mc- 
lnnis, 24  Nev.  370,  56  Pac.  94;  First  Nat.  Bank  v.  McClellan,  » 
N.  Mex.  636,  58  Pac.  347;  Southern  Cal.  Fruit  Exchange  v.  Stamm, 
9  N.  Mex.  361,  54  Pac  345;  Chavez  v.  Myers  (N.  Mex.),  68  Pac 
917;  Ha.  .-  V.  Harsch,  29  Or.  562,  46  Pac  141;  WUd  v.  Union  Pat 
B.  Co.,  23  Utah  265,  63  Pac  886;  Lebcher  v.  Lambert,  23  Utah,  63 
Pac.  628;  Nebeker  v.  Harvey,  21  Utah,  363,  60  Pac  1029;  Bragger 
V.  Oregon  S.  L.  B.  Co.,  24  Utah,  391,  68  Pac  140;  Jenkins  v.  Mam- 
moth Min.  Co.,  24  Utah,  513,  68  Pac  845;  Washington  Brick,  Lima 
etc  Co.  V.  Adler,  12  Wash.  24,  40  Pac.  383,  and  Stoddard  v.  Seattle 
Nat.  Bank,  12  Wash.  658,  40  Pac  730,  followed.  City  of  Monte- 
sano  V.  Blair,  12  Wash.  188,  40  Pac.  731;  Sweeney  v.  Pacific  Coast 
Elevator  Co.,  14  Wash.  562,  45  Pac  151;  Titlow  v.  Cascade  Oat 
Meal  Co.,  15  Wash.  652,  47  Pac  19;  Hartigan  v.  Hoflfman,  16  Wash. 
34,  47  Pac.  217;  Carstens  &  Earles  v.  Leidigh  etc  Lumber  Co.,  18 
Wash.  450,  63  Am.  St.  Bep.  906,  51  Pac  1051;  Philadelphia  Mort> 
gage  etc  Co.  v.  City  of  New  Whatcom,  19  Wash.  225,  52  Pac  1063; 
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▼.  Camey,^'^  the  court  said :  '^t  is  contended  by  the  appellants 
that,  under  the  pleadings^  no  evidence  of  prior  possession  was 
admissible  and  there  would  be  force  in  the  objection  if  an  ex- 
ception to  such  evidence  had  been  taken  on  the  trial;  this  wa^ 
not  done^  and  the  objection  cannot  be  raised  here  for  the  first 
time/' 

And  where,  although  an  exception  was  taken^  the  same  re« 
ault  will  follow  if  the  record  fails  to  disclose  what,  if  any,  ob- 
jections were  interposed.^    The  general  rule  herein  is  that  ob- 

Home  Savings  ft  Loan  Assn.  v.  Burton,  20  Wash.  688,  56  Pac.  940; 
Arey    ▼.  Arey,  22    Wash.  261,  60    Pac.  724;    Olflon   v.  Snake   River 

VaL  B.  Co.,  22  Wash.  139,  60  Pac.  156;  Payette  v.  WiUis,  23  Wash. 
299,  63  Pac.  264;  Syndicate  Imp.  Co.  v.  Bradley,  6  Wyo.  171,  43  Pac. 

79,  44  Pac.  60;  Bank  of  Ghadron  v.  Anderson,  7  Wyo.  441,  53  Pac. 
280;  Seibel  v.  Bath,  5  Wyo.  409,  40  Pac.  756.  Wholesale  exceptions 
are  of  no  avail  on  appeal,  unless  the  whole  charge  or  instruction  is 
erroneous:  Paul  v.  Cragnaz,  25  hiev.  293  (denying  rehearing, 
59  Pac.  857.),  60  Pac.  983;  Scott  v.  Utah  Gonsol.  Min.  etc.  Co.,  18 
Utah,  486,  56  Pac.  305;  WaU  v.  Niagara  Mining  etc.  Co.  of  Idaho, 
20  Utah,  474,  59  Pac.  399;  Wild  v.  Union  Pac.  R  Co.,  23  Utah,  265, 
63  Pac  886. 

37  8  Cal.  574.  To  same  effect,  Covillaud  ▼.  Tanner,  7  Cal.  39. 
The  exceptions  must  not  be  too  broad.  In  Frost  ▼.  Grizzly  Bluff 
C.  Co.,  102  Cal.  525,  527,  36  Pac.  929,  the  court  said:  ''Moreover, 
the  main  aUeged  errore  relied  upon  by  appeUant  occur  in  the  in- 
structions given  by  the  court  of  its  own  motion;  and  to  these  there 
are  no  sufficient  exceptions.  The  exceptions  are  in  these  words: 
^We  except  to  the  instructions  the  court  gave  for  the  plaintiff,  to 
such  as  he  refused  to  give  for  defendant,  to  such  as  he  modified, 
and  such  as  the  court  gave  of  its  own  motion.'  It  would  not  be 
contended  that  all  of  the  instructions  given  by  the  court  of  its 
own  motion  are  erroneous;  and  the  parts  thereof  considered  errone- 
ous should  have  been  specificaUy  pointed  out,  in  the  absence  of  a 
stipulation  by  respective  counsel  waiving  aU  but  a  general  excep- 
tion: Hicks  V.  Coleman,  25  Cal.  122,  85  Am.  Dec.  103,  and  note,  85 
Am.  Dec.  103;  Sill  v.  Beese,  47  Cal.  348;  Robinson  v.  Western  Pacific 
B.  B.  Co.,  48  Cal.  425;  Bogers  v.  Mahoney,  62  Cal.  613.  In  the 
latter  case  the  court  refers  to  the  other  authorities,  and  thus  states 
the  rule:  'The  whole  charge  cannot  be  excepted  to  generally.  The 
exception!  should  be  sufficiently  specific  to  call  the  attention  of  the 
court  to  the  alleged  error." 

18  Cases  of  failure  to  object  to  evidence:  Estate  of  Doyle,  73 
CaL  564,  15  Pac.  125;  CoviUaud  v.  Tanner,  7  CaL  38;  Potter  v.  Car- 
ney, 8  Cal.  574;  Blisa  v.  Ellsworth,  36  Cal.  810;  Bussell  v.  Dennison, 
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jections  to  evidence  will  not  be  noticed  in  the  appellate  coiiit, 
unless  laken  in  the  lower  court,  in  the  first  instance,  if  the? 
be  of  a  character  which  might  there  have  been  obvialed  by  the 
production  of  other  evidence^  or  the  release  of  the  interest  of 
the  witness,  or  an  amendment  to  the  pleadings,  or  in  any 
other  way.**  And  although  an  objection  may  have  been  made 
in  the  lower  court,  it  will  not  be  noticed  unless  directed  at  the 
specific  point  of  objection  sought  to  be  made  for  the  first  time 
in  the  appellate  court    In  Mamlock  v.  White,**  the  court  said: 

45  Gal.  337;  Scott  ▼.  Sierra  Lumber  Co.,  67  CaL  71,  7  Pae.  131; 
Golton  Land  v.  Water  Co.,  99  CaL  278,  33  Pae.  878;  Watrow  t. 
Cunningham,  71  Cal.  30,  11  Pae.  811;  People  ▼.  Keeley,  81  CaL  210, 
22  Pae.  693;  Rankin  ▼.  Sisters  of  Mercy,  82  Gal.  88,  22  !*■«.  UM. 
Rule  applied  in  cases  of  failure  to  object  to  evidence  on  ground  of 
variance:  Knox  v.  Higby,  76  CaL  264,  18  Pae  381;  Dikeman  ▼. 
Norrie,  36  CaL  94;  BeU  ▼.  Knowles,  45  Cal.  193;  Yik  Hon  t.  Spring 
Valley  Water  Works,  65  CaL  619,  4  Pae.  666;  Barrell  t.  Lake  View 
Land  Co.,  122  Cal.  129,  54  Pae.  594.  See  Waatl  ▼.  Montana  Uaioa 
By.  Co.,  24  Mont.  159,  61  Pae.  9;  Greene  ▼.  Finnell,  22  Waah.  ISS, 
60  Pae.  144;  Uren  y.  Golden  Tunnel  Min.  Co.,  24  WaaK  261,  64  Pae 
174;  Currey  v.  Butcher,  37  Or.  380,  61  Pae.  631;  Aldrich  v.  Cdumbii 
Southern  Ry.  Co.,  39  Or.  263,  64  Pae.  455.  The  rule  appliea  vhen 
the  evidence  received  without  objection  is  not  the  best  evidence; 
and  where  the  giving  of  a  note  and  its  contents  were  proven  br 
witnesses  without  objection  it  was  held  that  the  note  was  as  maeh 
in  evidence  as  if  it  had  been  proven  by  the  production  of  tb« 
written  instrument  itself:  People  ▼.  Mauri tzen,  84  CaL  37,  24  Pae 
112. 

10  Miott  V.  Smith,  16  CaL  534,  555;  McDonald  y.  Bear  Riv.  etc 
Co.,  13  Cal.  220,  236.  See,  also,  RandaU  v.  Yuba  County,  14  CaL  ^; 
BeU  V.  Knowles,  45  Cal.  193;  Estate  of  McCarthy,  58  CaL  35;  Tebbs 
V.  Weatherwax,  23  CaL  58;  McCloud  v.  O'Neal,  16  CaL  392;  King  v. 
Meyer,  35  CaL  646;  Gordon  y.,  Clark,  22  CaL  534,  83  Am.  Dec  62; 
Loucks  y.  Edmondson,  18  CaL  203;  De  Leon  v.  Higuera,  15  Cal.  4S3: 
Baker  v.  Joseph,  16  CaL  173.  For  other  discussion  and  later  authori- 
ties, see  ante,  chapter  22. 

20  20  CaL  598,  601.  To  saime  effect:  Mayo  y.  Mazeau,  38  CaL 
442,  449;  Laughlin  v.  Thompson,  76  CaL  287,  18  Pae.  330;  Bramler 
y.  Flint,  87  Cal.  471,  25  Pae.  683;  White  y.  National  Bank,  98  CaL 
166,  32  Pae.  979;  Crocker  y.  Carpenter,  98  CaL  418,  33  Pae,  271; 
I^ank  y.^Pennie,  117  Cal.  ?54,  49  Pae.  208;  People  v.  Pindley,  13- 
CaL  301,  64  Pae.  472;  Schultz  y.  O'Rourke,  18  Mont.  418,  45  Pae. 
634;  Wells,  Fargo  &  Co/s  Express  v.  W-alker,  9  rt.  Mei.  456,  54  Pae. 
875;  Chilson  y.  Bank,   9  N.  Dak.  96,  81  N.  W.    33;  Schweinher  v. 
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'^o  objection  was  made  by  the  plaintifiE  to  the  introduction 
of  this  proof  on  the  part  of  the  defendant,  on  the  ground  that 
the  proper  foundation  had  not  been  laid,  neither  in  general 
terms,  nor  by  any  specific  objection  that  the  bond  and  aflBdavit 
had  not  been  proved,  nor  that  the  attachment  debts  had  not 
been  proved;  nor  was  any  specific  exception  taken  on  these 
grounds   to  any  ruling  or  charge  of  the  court;  nor  was  the 

Great  Western  Elevator  Co.,  9  N.  Dak.  113,  81  N.  W.  35;  Aldrich  v. 
Columbia  Southern  B7.  Co.,  39  Or.  263,  64  Pac.  455;  First  Nat.  Ex. 
Bank  v.  Sherman,  9  S.  Dak.  492,  70  N.  W.  647;  Gustin  v.  Jose,  11 
Wash.  348,  39  Pac.  687;  Guarantee  Loan  and  Trust  Co.  ▼.  GaUiher, 
12  Wash.  507,  41  Pac.  887;  Chezum  v.  Parker,  19  Wash.  645,  54 
Pac.  22;  Sackman  v.  Thomas,  24  Wash.  660,  64  Pac.  819;  Schwede 
V.  Hemrich,  29  Wash.  124,  69  Pac.  643;  Blewett  ▼.  Bash,  22  Wash. 
536,  61  Pac  770.  In  Frank  v.  Pennie,  supra,  the  court  said:  "Under 
proper  objection  the  evidence  was  inadmissible.  The  book  was  not 
a  tradesman's  book  of  original  entry,  which  after  certain  formal 
proofs  is  admissible  in  evidence.  It  contained  merely  declarations 
of  Bpanier  in  his  own  interest  made  to  and  set  down  by  his  clerk. 
They  were  clearly  declarations  in  his  interest,  since  their  effect,  if 
admissible  as  evidence,  would  be  to  enable  Spanier  to  avoid  the 
payment  of  a  debt.  But  plaintiff's  objection  does  not  present  the 
point.  The  question  was  objected  to  only  as  being  leading.  This 
objection  was  properly  overruled.  Appellant  will  not  here  be  al- 
lowed to  enlarge  his  grounds  of  objection,  and  urge  new  ones  not 
presented  in  the  first  instance  to  the  trial  judge:  Clarke  v.  Ruber, 
25  Cal.  593;  McKay  v.  Eiley,  65  Cal.  623,  4  Pac.  667;  Crocker  v. 
Carpenter,  98  Cal.  418,  33  Pac.  271;  Rowland  v.  Oakland  etc.  By. 
Co.,  110  Cal.  513,  42  Pac.  983.  Again  in  the  same  opinion:  ''This 
evidence  also,  under  proper  objection,  should  have  been  excluded. 
Like  that  just  considered  it  is  hearsay  evidence  of  the  declaration 
of  a  party  in  his  own  interest,  not  against  it.  But  no  ground  of 
objection  was  presented  to  the  trial  court,  and  its  ruling  is  not, 
therefore,  open  to  review."  In  Schultz  v.  O'Rourke,  supra,  the 
court  said:  "But  if  we  concede  that  there  was  no  waiver  of  formal 
tender  before  trial,  still  our  decision  may  be  safely  put  upon  an- 
other ground.  Upon  the  trial  there  was  a  formal  tender  of  two 
thousand  five  hundred  sHarea^  indorsed  in  blank,  it  appears,  and  a 
demand  of  the  return  of  two  thousand  five  hundred  dollars  paid  for 
the  stock.  This  was  refused  by  defendant  'on  the  ground  that  it 
is  attached  according  to  my  information,  and  I  want  everything 
straightened  up  before  I  accept  it.'  No  objection  was  made  to 
the  sufficiency  of  the  tender  or  to  its  form,  except  that  the  stock 
was  attached,  as  defendant  was  informed.  The  defendant  cannot 
sow   urge  any  reason   for  refusing   the  stock   offered  on  the   trial 
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court  requested  to  give  any  ruling  or  charge  upon  the  gubjait; 
nor  is  the  matter  specified  as  a  ground  of  error  in  the  state- 
ment on  appeal.  After  the  question  as  to  the  validity  of  this 
sale  had  been  thus  put  in  issue  and  tried  on  its  meritflj  with- 
out any  objection  of  this  kind  being  raised,  we  think  it  too 
late  to  raise  it  for  the  first  time  on  the  argument  of  the  app»l 
in  this  court** 

The  rule  against  consideration  of  objections  not  properly 
taken  in  the  lower  court  is  not  limited  in  its  application  to 
such  as  might  have  been  made  to  evidence  and  pleadings. 
When  the  appeal  is  from  an  order  denying  a  motion,  no 
ground  which  might  have  justified  the  lower  court  in  grant- 
ing the  motion,  which  was  not  presented,  will  be  consideKd 
on  appeal.*'  It  was  so  held  where  the  court,  in  rendering  judg- 
ment, found  that  "due  and  legal  written  notice^  had  been 
served,  and  the  motion  was  to  set  aside  the  judgment  for 
want  of  notice,  but  the  specific  grounds  of  the  motion  did  not 
appear.**  The  same  result  follows  where  the  record  dws  not 
contain  the  evidence  offered,  so  as  to  enable  the  court  to  jndg« 
of  its  admissibility  or  sufficiency.**  And  where  it  was  urged 
that  a  cause  should  have  been  dismissed,  upon  the  ground  of 
a  lack  of  diligence  in  its  prosecution,  the  court  said :  *lf  the 
question  of  diligence,  in  fact,  and  under  the  actual  circum- 
stances of  the  case  as  they  may  be  ascertained  to  exist,  is  to 
be  made,  it  ought  to  be  presented  to  the  court  below  in  the  first 
instance,  upon  notice  given  so  that  the  plaintiff  may  have  an 
opportunity  to  present  the  facts  upon  which  he  relies  to  es- 
tablish the  proper  degree  of  diligence  upon  his  part.    No  such 

other  than  that  expressly  relied  on.  He  is  held  to  have  waived  the 
objections  that  plaintiff  did  not  have  the  stock  in  her  own  name: 
Wood  V.  Babb,  16  S.  C.  427;  Lathrop  v.  O'  Brion^  67  Minn.  175,  58 
N.  W.  987;  Whelan  v.  ReHly,  61  Mo.  565;  Thajer  ▼.  Meeker,  86  DL 
470;  Herberg«r  v.  Husman,  90  Cal.  583,  27  Pac  428." 

21  See  Gobum  v.  Ames,  80  Cal.  248,  22  Pac.  174. 

122  Wood  V.  Orford,  56  Cal.  157.  To  same  effect,  RaimonH  v. 
Eld  ridge,  43  Cal.  506,  applying  rule  to  caae  of  failure  to  state  ground 
in  motion  for  noneuit:  Markley  v.  Rand,  12  Cal.  175,  applying  rule 
in  case  of  misnomer. 

28  See  ante,  S  432;  post,  S  687. 
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proceeding  appears  to  have  been  as  yet  attempted  upon  the  part 
of  the  defendant  in  the  court  below."  ** 

Nor  can  any  point  be  made  on  appeal  on  the  ground  of  ir- 
regularities occurring  in  the  lower  court,  unless,  the  oppor- 
tunity being  afforded,  timely  objection  was  made  in  proper 
form,**  for  instance,  where  a  party  attended  at  the  place  to 
which  the  trial  had  been  changed  without  objecting.^ 

The  foregoing  is  the  controlling  principle  in  all  cases  where 
objections  are  first  made  on  appeal  from  the  judgment,  where 
the  party's  remedy  was  by  motion  for  new  trial.*^ 

24  Poole  ▼.  Caulfieldy  45  Cal.  107.    Same  rule  applied  as  to  ob- 
jection to  costs:  Stoddard  v.  Treadwill,  29  Cal.  282. 

25  See  Alhambra  Addition  Water  Co.  v.  Bichardson,  72  Cal.  598, 

14  Pac.  379;  Ryan  v.  Fitsgerald,  87  Cal.  345,  25  Pac.  546;  Shain  ▼, 
Peterson,  99  Cal.  486,  33  Pac.  1085;  State  v.  Abrams,  11  Or.  169,  8 
Pac.  327;  Watson  v.  Southern  Or.  Oo.,  39  Or.  481,  65  Pac.  986; 
Sutton  ▼.  City  of  Snohomish,  11  Wash.  24,  39  Pac.  273,  48  Am.  St. 
Kep.  847;  Weigle  v.  Cascade  Fire  etc.  Ins.  Co.,  12  Wash.  449,  41 
Pac.  53;  Bawaon  ▼.  Ellsworth,  13  Wash.  667,  43  Pac.  934;  Mc- 
Clellan  ▼.  Gaston,  18  Wash.  472,  51  Pac.  1062;  Fleischner  v.  Beaver, 
21  Wash.  6,  56  Pac.  840;  Bignold  y.  Carr,  24  Wash.  413,  64  Pac. 
519;  Shoemaker  ▼.  Lumber  etc.  Mill  Co.,  27  Wash.  637,  68  Pac.  380; 
Hogan  v.  Peterson,  8  Wyo.  549,  59  Pac.  162. 

2«  De  Leon  ▼.  Heguera^  15  Cal.  483. 

27  See  Douglas  ▼.  Kraft,  9  Cal.  562;  Ornbaum  ▼.  His  Creditors, 
61  Cal.  455;  Davis  v.  Lezinsky,  93  Cal.  126,  28  Pac.  811;  Bode  v. 
Lee,  102  Cal.  683,  36  Pac.  986;  >ogarty  v.  Fogarty,  129  Gal.  46,  61 
Pac.  570;  Lambert  v.  Marcuse,  137  Cal.  44,  69  Pac.  620;  Newhall  v. 
Porter  (Ariz.),  62  Pac.  689;  Svea  Ins.  Go.  v.  McFarland  (Ariz.),  60 
Pac  936;  Glencrose  ▼.  Evans  (Ariz.),  36  Pac.  212;  Sweetser  v. 
Mellick   (Idaho),  51  Pac.  985;  Beatty  v.  Murray  Placer  Min.   Co., 

15  Mont.  314,  39  Pac.  82;  Withers  v.  Kemper,  25  Mont,  432,  65 
Pac.  422;  Sogers  v.  Bichards,  8  N.  Mex.  658,  47  Pac.  719;  Jones  v. 
McQueen,  13  Utah,  178,  45  Pac.  202;  Tingley  v.  Fairhaven  Land  Co., 
9  Wash.  34,  36  Pac.  1098;  Harris  v.  Van  de  Vanter,  17  Wash.  489, 

50  Pac.  50;  Boberts  v.  Washington  Water  Power  Co.,  19  Wash.  392, 
53  Pac  664;  Moran  v.  Northern  Pac.  B.  Co.,  19  Wash.  266,  53  Pac. 
49,  UOl;  Johnson  v.  Golden,  6  Wyo.  537,  48  Pac.  196;  Hogan  v. 
Peterson,  8  Wyo.  549,  59  Pac.  162;  Love  joy  v.  Campbell  (S.  Dak.), 
S2  N.  W.  24;  Haggarty  v.  Strong,  10  S.  Dak.  585,  74  N.  W.  1037; 
Piano  Mfg.  Co.  v.  Person,  12  S.  Dak.  448,  81  N.  W.  895;  Gilea  v. 
Hawkeye  O.  M.  Co.,  11  S.  Dak.  222,  76  N.  W.  928;  Evenson  v. 
Webster,  3  S.  Dak.  382,  44  Am.  St.  Bep.  802,  53  N.  W.  747;  Norwe- 

New  Trial,  VoL  11—90 
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§  672.    Limiting  review  by  stipulation  or  wuver. 

It  is  well  settled  that  counsel  may^  by  stipulation,  seled  ooe 
cr  more  questions  actually  raised  upon  the  record,  and  de- 
cisive of  the  case,  and  limit  the  inquiry  of  the  court  to  the 
point  or  points  so  raised  and  covered  by  the  stipuktioiL  And 
the  stipulation  need  not  necessarily  be  filed  or  separately  pre* 
sented  in  the  appellate  court.  It  may  be  incorporated  in  the 
record  on  appeal  before  its  transmission  from  the  trial  court. 
Thus,  effect  was  given  to  a  stipulation,  after  the  notice  of  ap- 
peal was  served,  that  a  certain  sum  was  due,  *Tiereby  waiTinj 
all  errors  in  record,  ref  erects  returns  of  amount  due,  also  de- 
cree and  execution/'  •*  And  where  there  is  a  stipulation  of 
ihe  parties  to  an  appeal,  the  effect  of  which  is  to  render  cer- 
tain objections  made  upon  the  appeal  mere  moot  questions,  the 
determination  of  which  would  be  of  no  material  consequence 
to  the  appellant,  such  questions  will  not  be  passed  upon.^ 

This  legitimate  limitation  may  be  placed  upon  the  scope  of 
j-eview,  without  regard  to  the  limitations  of  the  record,  oihe^ 
wise  than  by  stipulation.  A  point  may  be  waived  in  the  briefs. 
Thus,  in  Hatch  v.  Galvin,*®  the  appellant  in  his  brief,  stated 
that  "in  order  to  spare  the  court  the  labor  of  looking  through 

giftn  Plow  Co.  V.  Belton,  4  S.  Dak.  384,  67  K.  W.  17;  Gode  t.  UoUios, 
8  S.  Dak.  322,  66  N.  W.  466. 

28  Glatzback  ▼.  Foster,  11  Cal.  37.  To  same  effect,  HUm  v.  Courtis* 
31  Cal.  398. 

2*  niinoifl  T.  &  8.  B.  v.  Pacific  By.  Co.,  115  Cal.  285,  47  P«.  60. 

so  50  Cal.  441.  See,  also,  People  y.  Woon  Tuck  Wo.,  120  CaL 
294,  52  Pac.  833;  Kyle  v.  Craig,  125  Cal.  107,  57  Pac.  791;  Sheph^J 
V.  Turner,  129  Cal.  530,  62  Pac.  106;  Brovelli  v.  Bi&nchi,  136  CtL 
612,  69  Pac.  416;  Alameda  y.  Cohen,  133  Cal.  5,  65  Pac.  127;  TstIot 
V.  Bell,  128  Cal.  306,  60  Pac.  853;  Thomas  v.  Lane  (Ariz.),  37  Pac 
470;  Rehberg  v.  Greiser,  24  Mont.  487,  62  Pac.  820,  63  Pac,  41; 
Schatzlein  Paint  Co.  y.  Godin,  24  Mont.  483,  62  Pac.  819;  MatiraenU 

Y.  Hughea,  26  Mont.  212,  66  Pac.  939,  68  Pac.  467;  Ashe  y.  Beadey, 
6  N.  Dak.  191,  69  N.  W.  18^;  Narregang  y.  Brown  Co.,  14  8.  Dak 
357,  85  N.  W.  602;  Benedict  y.  Smith,  10  S.  Dak.  36,  71  N.  W.  139; 

Nordin  y.  Berner,  15  S.  Dak.  611,  91  N.  W.  308;  Scott  y.  Gage  (S. 
Dak.),  92  N.  W.  37;  First  Nat.  Bank  y.  Brown,  20  tJtah,  85,  57  Pac 
877;  Harriman  Irr.  Co.  y.  Keel,  25  Utah,  96,  69  Pac.  719;  Sesttte 
&  M.  R.  Co.  Y.  Raeder  (Wash.),  70  Pac.  498;  First  Nat.  Bank  ▼. 
Ludvigsen,  8  Wyo.  230,  80  Am.  St.  Rep.  928,  56  Pac  994,  57  Pat  934; 
denying  rehearing;  8  Wyo.  230,  56  Pa«.  994,  57  Pac  934. 
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the  record  at  large,  we  had  as  well  state  that  we  rely  solely  up- 
on the  proposition  that  the  complaint  does  not  state  facts  suf-  • 
ficient  to  constitute  a  cause  of  action/*  The  court  thereupon 
considered  only  the  point  thus  reserved  and  refrained  from 
r>as8ing  upon  the  correctness  or  incorrectness  of  the  order  de- 
nying a  new  trial. 

The  review  of  a  question  may  also  he  obviated  by  an  admis- 
sion in  appellant's  brief.'^^  And  mere  suggestions  of  error  in 
appellant's  brief,  without  argument  or  statement  of  reasons  or 
authorities  to  show  why  the  rulings  were  erroneous,  will  not  \ 

be  considered  of  sufficient  importance  to  merit  notice  in  the 
opinion  of  the  court.**  But  where  the  rulings  of  the  trial 
court,  in  giving  certain  instructions  asked  for  by  the  plaintiff, 
and  refusing  other  instructions  upon  the  same  subject  matter 
asked  for  by  the  defendant,  are  duly  excepted  to  by  the  de- 
fendant, and  specified  as  errors  of  law  in  the  statement  on  mo^ 
tion  for  a  new  trial,  the  discussion  by  the  defendant,  in  his 

81  See  ConBolidated  Nat.  Bank  of  San  Diego  v.  Hayes,  112  Cal. 
75,  44  Pae.  469,  where  the  existence  of  a  stipulation  in  the  lower 
court  was  admitted.  See  also,  O'Donnell  v.  Gainan,  17  Mont.  490, 
43  Pae.  713. 

32  People  v.  McLean,  135  CaL  306,  67  Pae.  770.  To  same  effect, 
Tapscott  V.  Lyon,  103  Cal.  297,  37  Pae.  225;  Riverside  Water  Co.  v. 
Gage,  108  CaL  240,  41  Pae.  299;  People  v.  Gibson,  106  Cal.  458,  39 
Pae.  864;  United  States  v.  Rio  Grande  Dam  etc.  Co.  (N.  Mex.),  65 
Pae.  276;  Cevada  v.  Miera,  10  N.  Mex.  62,  61  Pae.  125;  Schofield  v. 
Territory,  9  N.  Mex.  526,  56  Pae.  306.  Unless  assignments  refer  to 
the  abstract  they  will  be  disregarded:    Hasletter  v.   Brooks  El.   Co., 

4  N.  Dak.  357;  Schmitz  v.  Hegcr,  5  N.  Dak.  165.  In  Washington 
under  the  statutory  requirement  that  appellant  must  clearly  point 
out  in  hie  brief  the  errors  relied  upon  for  a  reversal,  assignments 
which  make  no  reference  to  the  fifth  finding  and  merely  allege  that, 
"under  the  proofs,  the  first  three  findings  of  the  lower  court  are 
wholly  immaterial;  that  the  fourth  is  absolutely  contradicted  by 
the  testimony;  ....  as  to  the  sixth  and  seventh  findings,  neither 
of  them  is  worthy  of  notice'* — are.  insufficient:  Perkins  v.  Mitchell, 
Lewis  &  Staver  Co.,  15  Wash.  470,  46  Pae.  1039.  By  rule  of  court 
in  Washington  the  appellant  is  required  to  print  in  his  brief  the 
undings  of  fact  and  exceptions  thereto,  and  in  ease  of  their  omis- 
sion and  absence  of  excuse  therefor  or  offer  to  correct  the  defect 
the  supreme  court  will  not  look  into  the  evidence  to  ascertain  if  the 
findings  are  supported:  Interstate  S.  &  li.  Assn.  ▼.  Benson,  28  W^ash. 
578,  68  Pae.  1038. 
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brief  upon  appeal,  of  only  the  ruling  refusing  the  instructions 
asked  for  by  him,  is  not  a  waiver  or  abandonment  of  his  ex- 
ceptions to  the  giving  of  the  plaintiff's  instructions,  where  it 
appears  that  the  argument  made  in  the  brief  nece^arilj  in- 
volves a  similar  argument  upon  the  instructions  given.** 

There  is  a  point  at  which  the  burden  of  argument  shifts 
from  the  appellant  to  the  respondent  in  certain  cases,  and  es- 
pecially in  cases  of  voluminous  records ;  and  in  the  absence  of 
a  brief  or  argument  for  the  respondent,  upon  specifications  by 
appellant  of  the  insufficiency  of  the  evidence  to  sustain  the 
findings,  it  will  be  presumed  that  the  evidence  is  insufficient 
to  support  tho  findings,  and  a  reversal  for  such  insufficiencj 
will  be  justified.**  Points  may  also  be  waived  at  the  hear- 
ing On  oral  argument.**    So,  where  errors  were  assigned  uj^n 

88  Shade  v.  Siason  (The)  MiU  &  L.  Co.,  115  Cal.  357,  47  Ftc  135. 

•4  Lawrence  v.  Johnson,  131  Cal.  176,  63  Fac.  176;  Moontain 
Tunnel  G.  M.  Co.  v.  Bryan,  111  Cal.  36,  43  Pac.  410;  Davis  v.  Hart, 
103  Cal.  530,  37  Pac.  486;  Kelly  v.  Bradbury,  104  Cal.  237,  37  Pse. 
872;  Eichter  v.  Freeno  Canal  etc.  Co.,  101  Cal.  582,  36  Pac  96, 
Where  the  brief  does  not  refer  to  the  pages  where  evidence  aUeged 
to  have  been  erroneously  admitted  is  shown,  the  assignments  will 
not  be  considered:  Gregg  v.  Kommers,  22  Mont.  511,  57  Pac  91 
In  the  first  case,  the  court  said:  ''At  least  in  the  absence  of  t 
brief  or  oral  argument  on  behalf  of  respondent,  we  must  regard 
the  findings  as  unsupported  by  the  evidence."  In  the  seeond  case, 
the  court  said:  ''Appellant  insists  that  findings  numbered  33,  33, 
and  36,  are  not  supported  by  the  evidence.  The  facts  covered  br 
those  findings  relate  solely  to  the  rights  and  claims  of  defendaa: 
and  respondent  Bryan,  and  as  he  has  not  deemed  the  matter  of 
sufiicicnt  importance  to  appear  before  this  court,  either  by  oral  or 
written  argument,  and  point  out,  in  a  somewhat  voluminous  record, 
where  the  evidence  may  be  found  which  supports  these  findings  of 
fact,  we  will  assume  there  is  no  such  evidence;  and  for  that  reason 
will  order  a  new  trial  of  the  entire  case  as  to  respondent  Biran.^ 
In  Davis  v.  Hart,  supra,  the  court  said:  "There  is  no  brief  on  file 
by  respondent,  nor  was  the  case  orally  argued  in  his  behalf.  As 
the  record  shows  that  the  findings  are  attacked  by  the  speeifications 
on  the  ground  of  the  insufficiency  of  the  evidence  to  support  them, 
it  follows  on  the  authority  of  Bichter  v.  Fresno  Canal  etc  Co.,  101 
Oal.  582,  36  Pac.  96,  that  the  judgment  and  order  appealed  froa 
should  be  reversed.*'    To  same  effect,  Kelly  v,  Bradbury,  supra. 

85  Mulcahey  v.  Glazier,  51  Cal.  626.  See,  also,  Drexier  v.  Seal 
Bock  Tobacco  Co.,  78  Cal.  624,  21  Pac.  372;  Faris  v.  Lampson,  73 
Cal.  190,  14  Pac.  674. 
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an  order  denying  a  new  trial,  but  the  statement  on  the  motion 
in  the  record  on  appeal  was  so  defective  that  those  errors  could 
not  be  reviewed,  the  appellant  was  permitted  to  fik  a  release 
thereof,  and  to  rely  upon  others  assigned  upon  the  judgment- 
roll.«« 

It  seems  that  it  is  not  too  late  to  waive  a  point  raised  upon 
appeal  after  the  court  has  rendered  its  decision,  the  decision 
having  been  based  upon  a  technicality.  An  appellant  will  some* 
trmes  be  permitted  to  do  this,  and  resubmit  the  case  upon  its 
merits.*^ 

Where  points  are  thus  waived,  they  cannot  be  renewed  and 
again  urged  upon  petition  for  rehearing.^^ 

But  counsel  cannot,  where  there  exists  a  point  vital  to  the 
appeal,  eliminate  or  evade  that,  and,  by  stipulation,  thrust  upon 
the  court  a  question  which  does  not  arise  upon  the  record  Ac- 
cordingly, where,  on  an  appeal  from  an  order  den}dng  a  writ 
of  prohibition  from  the  superior  court  to  a  justice  of  the 
peace,  the  real,  and  the  only  question  decided  below  was  the 
propriety  of  the  remedy  sought,  that  alone  was  decided  by  the 
court,  and  a  stipulation  that  the  right  to  a  jury  trial  before 
the  justice  should  be  the  only  point  considered  was  ignored. 
In  this  the  court  took  the  same  view  as  that  taken  by  the  lower 
court,  saying:  ®*  '^The  court  exhausted  its  authority  on  the  ap- 
plication for  the  writ  of  prohibition,  in  determining,  as  it  did, 
that  the  act  sought  to  be  prohibited  was  not  in  excess  of  the 
jurisdiction  of  the  justice^s  court,  and  that  the  defendant  had 

36  Thompson  v.  Patterson,  54  Cal.  542. 

37  Cahoon  v.  Levy,  10  Cal.  216.  In  the  last  case  the  court  said: 
"In  this  case  no  oral  argument  was  had,  nor  did  the  appellants  file 
any  points  or  authorities;  and  having  thus  omitted  to  point  out  the 
errors  of  which  they  complain,  the  judgment  should  be  affirmed 
without  an  examination  of  the  record:  Mokelumne  H.  C.  M.  Co.  v. 
Woodbury,  10  Cal.  188;  Edmondson  v.  Alameda  Co.,  24  Cal.  350; 
Holm  V.  Boach,  25  Cal.  37;  Hickinbotham  v.  Monroe,  28  Cal.  489; 
Brewster  ▼.  Johnson,  51  Cal.  222;  Estate  of  Montgomery,  59  Cal. 
583. ' ' 

88  Atherton  ▼.  Supervisors,  48  Cal.  157,  160. 

39  Powelson  v.  Lockwood,  82  CaL  613,  616,  23  Pac.  143.  See,  also, 
McOalHon  v.  Hibemla  Sav.  etc.  Soc,  83  Cal.  571,  674,  23  Pac.  798; 
Avers  v.  Burr,  132  Cal,  125,  64  Pac.  120;  Boyd  v.  Southern  Cali- 
fornia By.  Co.,  126  CaL  571,  58  Pac.  1046. 
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a  remedy  by  appeaL  It  could  not,  on  that  application,  &r- 
rest  or  review  the  mere  errors  of  the  justice's  court  aboat  to 
be  committed  within  the  province  of  its  jurisdiction,  and  thn? 
make  the  writ  of  prohibition,  or  the  application  for  it,  fccrre 
the  purpose  of  an  appeal.  The  same  rule  must  be  applied  to 
the  case  here  on  this  appeal;  otherwise,  this  court  must  €xe> 
cise  mere  appellate  jurisdiction  by  means  of  a  writ  of  prohibi- 
tion, without  any  appeal,  and  in  a  case  to  which  the  appellate 
jurisdiction  of  this  court  does  not  extend.  It  is,  therefore,  im- 
necessary,  for  any  purpose  of  this  appeal,  to  decide  vhetber 
or  not  the  appellant  was  entitled  to  a  jury  trial  in  the  juatice^s 
court,  and  the  expression  of  an  opinion  upon  this  quesiSon 
would  be  improper,  notwithstanding  the  stipulation  of  eoTm- 
sel,  for  the  reason  that  such  an  opinion  would  have  no  bear- 
ing upon  any  material  question  to  be  decided,  and  no  prc^r 
effect  as  authority  or  otherwise.** 

Waiver  of  points  in  the  lower  court  is  just  as  effectual  to 
prevent  review  thereof  as  if  waived  on  appeal.^®  Thus,  the 
right  to  subsequently  move  to  strike  out  inadmissible  evidence 
is  waived  by  the  withdrawal  of  an  objection  made  to  it  at  the 
time  it  is  offered.'*^ 

§  673.    Court  may  consider  matters  not  alluded  to  in  arga- 
ment. 

What  was  previously  stated  with  reference  to  the  duty  d 
counsel  to  present  the  whole  case  in  their  briefs  or  in  oral  ar- 
guments, if  there  be  an  oral  argument,  may  not  be  construed 
as  necessarily  to  limit  the  investigation  or  basis  of  reviev  and 
decision  by  the  court.  What  the  court  is  regularly  called  upaa 
to  do,  and  what  the  court  is  at  liberty  to  do  of  its  own  accori, 
are  distinct  matters.  The  court  may,  and  often  does,  decide 
the  appeal  upon  questions  raised  by  the  record,  whether  referred 
to  by  counsel  or  not.  In  the  opinion  denying  a  rehearing  in 
Hubbard  v.  Sullivan,-"  Baldwin,  J.,  said :  'In  this  case,  ih« 

40  See  Estate  of  Wax,  106  Cal.  343,  39  Pac.  624. 

41  Estate  of  Wax,  106  Cal.  343,  39  Pac.  624. 

42  18  Cal.  508,  526.  See,  aJafo,  WiU  of  Bowen,  34  CaL  682,  (B8» 
where  the  constitutionality  of  a  statute  was  passed  upon  thottgfc  »* 
raised  by  counsel:  Prost  v.  Moore^,  40  Cal.  347;  Spier  v.  Baker,  IfO 
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point  decided  by  the  courts  in  its  opinion^  distinctly  arose  upon 
the  facts.  It  is  immaterial  whether  the  point  was  taken  in  the 
argument  or  not^  as  the  court  is  bdund  to  decide  according  to 
the  law  of  the  whole  case^  and  not  according  to  the  new  or 
reasoning  of  counsel/^ 

Opinions  are  not  to  be  criticised  for  not  following  the  line  of 
argument  offered  by  counsel.  As  was  said  in  Holmes  v.  Sog- 
ers :"**  "An  opinion  is  not  a  controTcrsial  tract,  much  less  a 
brief  in  reply  to  counsel  against'  whose  views  we  decide.  It  is 
merely  a  statement  of  conclusions  and  of  the  principal  reasons 
which  have  led  to  them.'' 

§  674.    Decision  of  points  not  necessary  to  be  passed  upon. 

Ab  a  rule,  the  court  declines  to  discuss  questions  not  neces- 
sary to  be  passed  upon  in  reaching  the  final  conclusion.    But 
this  rule  is  departed  from  where,  upon  reversal,  the  question 
is  likely  to  arise  in  the  lower  court.    Thus,  in  Manly  v.  Hew- 
lett,** after  having  disposed  of  the  appeal  by  reversing  the  judg- 
ment and  ordering  a  new  trial,  on  account  of  conflict  between 
findings,  the  court  proceeded  to  declare  its  views  upon  other 
questions  in  controversy,  for  the  guidance  of  the  lower  court 
ioid  the  parties  upon  a  retrial.    And  though  a  question  be  not 
necessarily  involved  in  the  decision,  yet  its  public  interest  and 
importance  may  merit  attention  and  expression  of  an  opinion 
by  the  court.    Thus,  in  Higgins  v.  Houghton**  the  court  said : 
"We  have,  in  this  opinion,  passed  upon  all  the  questions  raised 
and  discussed  by  counsel — ^though  to  a  disposition  of  the  case 
a  decision  of  one  point  only  was  essential — and  we  have  done  so 
for  the  reason  that  a  decision  of  all  the  points  made  in  argu- 
ment is  a  matter  of  public  interest,  and,  as  we  gather  from  the 
brief  filed  for  the  surveyor  general  is  also  a  matter  of  urgent 

Oal.  379,  62  Pac.  669,  where  the  validity  of  a  primary  election  act 
was  decided  upon  a  constitutioxial  ground  not  aUuded  to  in  the  elab- 
orate briefs  ol  counsel. 
48  18  GaL  202. 

44  55  Gal.  94,  97.  See,  also,  Bevalk  v.  Eroerner,  8  Cal.  71; 
Bichardson  v.  Wilson,  15  Gal.  44;  Hicka  v.  Goleman,  25  GaL  147; 
Anderson  v.  Fisk,  36  Gal.  634;  Estate  of  Toomes,  54  Gal.  517,  35 
Am.  Bep.  83. 

4B  25  Cal.  253,  263.    See,  also,  WiU  of  Bowen,  34  Gal.  682,  688. 
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concern  in  his  office/'  But,  ordinarily,  where  neither  of  the 
aboTe-mentioned  conditions  exists  the  court  will  not  decide  non* 
essential  questions,  eyen  though  they  be  made  the  sabject  fof 
argument  by  counsel.'**  The  court  seldom  declares  its  views 
for  future  guidance  in  the  case,  unless  by  its  dedsioiL  a  nev 
trial  is  directed.  Where  a  new  trial  is  ordered,  though  not 
strictly  necessary^  the  court  frequently  gives  an  opinion  upon 
points  that  will  arise  in  the  lower  court  and  have  to  be  decided 
to  finally  terminate  the  case.^ 

§  676.    Beview  limited  by  the  reooid— Whether  pdiit  allied 
in  lower  court  immaterial. 

The  refusal  to  examine  immaterial  points  is  based  upon  dif- 
ferent grounds  from  the  refusal  to  examine  and  decide  ques- 
tions not  raised  by  the  particular  appeaL  The  groimds  for  de- 
clining to  examine  the  latter  are  jurisdictional^  There 
are  to  be  found  many  illustrations  under  this  head,  to  the 

46  See  Gates  v.  Salmon,  46  Cal.  362,  379;  West  ▼.  Smith,  5  CaL 
96;  Sharon  v.  Sharon,  77  Gal.  102,  19  Pac  230;  HarriB  v.  Snoilli,  132 
Cal.  316,  64  Pac.  409;  Schuur  v.  Rodenbach,  133  CaL  85,  65  Pm. 
298;  Welch  v.  Sargent,  127  Cal.  72,  59  Pa4^  319;  Crochcron  ▼.  Shea 
(Idaho),  57  Pac.  707;  Daly  v.  Joaslyn  (Idaho),  65  Pac  442;  Guaen 
V.  Black,  18  Mont.  35,  44  Pac.  401;  Wetzstein  v.  Boston  &  M.  Coa- 
ftoL  C.  A  S.  Min.  Co.,  26  Mont.  193,  66  Pac  943;  Tut  ▼.  Butte 
Butchering  Co.,  26  Mont.  262,  67  Pac,  1133;  In  re  Kaeppler,  7  K. 
Dak.  307,  75  N.  W.  253;  Azzalia  v.  St.  Claire,  23  Utah,  401,  64  Pic 
1106;  Schettler  v.  Lynch,  23  Utah,  305,  64  Pac,  955;  Pool  v.  Southern 
Pac.  Co.,  20  Utah,  210,  58  Pac.  326;  Wright  v.  Southern  Pa«.  Co^  15 
Utah,  421,  49  Pac.  309;  Watkine  v.  Dorris,  24  Wash.  636,  64  Pm. 
840;  Sether  v.  (Tlark,  24  Wash.  16,  63  Pac.  1106;  Gray  v.  Wuhing- 
ton  Water  Power  Co.,  27  Wash.  713,  68  Pac.  360. 

47  State  ▼.  VcGlynn,  20  Cal.  234,  276,  81  Am.  Dec.  118. 

48  See  Poole  v.  Wilber,  95  Cal.  339,  30  Pac.  548,  holding  thit 
upon  hearing  of  motion  for  alimony  pendente  lite  and  oonMcl  fe* 
in  an  action  for  the  annulment  of  a  marriage,  the  trial  court  can- 
not determine  the  issues  raised  by  the  pleadings,  and  that  tbe 
supreme  court  has  no  jurisdiction  to  determine  them  upon  M^P«** 
from  an  order  granting  such  motion:  Jenness  v.  Bowen,  77  CtL  810, 
19  Pac.  522;  Hellings  v.  Duvall,  131  Oal.  618,  63  Pac.  1017;  WilUm* 
V.  Long,  129  Cal.  229,  61  Pac.  1087;  San  Jose  Ranch  C!o.  v.  San  Jo« 
L.  &  W.  Co.,  126  Cal.  322,  58  Pac.  824,  Clanccy  T.  Clanoiy,  7  x 
Mex.  405,  37  Pac.  1105,  38  Pac.  168. 
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effect  that  upon  appeals  from  orders  on  motion  for  new  trial 
the  sufficiency  or  insuflSciency  of  pleadings  will  not  be  consid- 
ered.'*® Nor  upon  appeal  from  an  order  denying  a  new  trial, 
can  an  objection  to  the  sufSciency  of  the  findings  be  urged  ets 
a  ground  for  reversal.  It  can  only  be  considered  as  advisory 
in  relation  to  further  proceedings  in  the  cause,  upon  reversal 
of  the  order.*^  But  the  pleadings  will  be  examined  as  to  their 
snfiBciency  where  a  new  trial  is  granted  for  error  in  granting 
a  nonsuit,  as  where  the  nonsuit  was  asked  for  on  grounds 
that  challenged  the  sufficiency  of  the  complaint,  in  that  it  set 
forth  a  contract  on  which  an  action  could  not  be  main- 
tained.^^   And  all  irregularities  and  errors  may  become  wholly 

49  See  ante,  I  888  et  seq.;  Hdlbron  v.  Centerville  etc.  Ditch  Co., 
76  GaL  8,  17  Pac.  932;  Hellings  v.  Duvall,  131  Gal.  618,  63  Pac. 
1017,-  Bauer  ▼.  Fay,  128  Cal.  523,  61  Pac.  90. 

60  Fogarty  v.  Fogarty,  129  Cal.  46,  61  Pac.  570;  Hunter  v.  Milam, 
133  Cal.  601,  65  Pac.  1079;  Beclamation  Dist.  No.  556  v.  Thisby,  131 
Cal.  572,  63    Ptoc.  918;    Schroeder   v.  Piasis,  128    Cal.  209,  60    Pac. 

758. 

51  Alpera  v.  Hunt,  86  Cal.  78,  21  Am.  St.  Rep.  17,  24  Pac.  846. 
In  this  ca«e  the  court  said:  "But  it  is  argued  bj  counsel  for  appel- 
lant (plaintiff  below)  that  on  an  appeal,  as  this  is,  from  an  order 
granting  a  new  trial,  the  sufficiency  of  the  complaint  cannot  be  con- 
sidered. To  support  this  contention  counsel  make  reference  to  sev- 
eral cases  decided  by  this  court,  viz.:  Spanagel  v.  Delinger,  38  Cal. 
283;  People  v.  Turner,  39  Cal.  372;  Mason  v.  Austin,  46  Cal.  385; 
Jacks  Y.  Buell,  47  Oal.  162;  Onderdonk  v.  San  Francisco,  75  Cal. 
534,  17  Pac  678,  and  Wheeler  v.  Kassabaum,  76  Cal.  90,  18  Pac. 
119.  In  the  cases  cited  the  question  presented  is  entirely  unlike 
the  one  presented  here.  In  this  case  the  defendant  moved  for  a  non- 
suit on  grounds  that  challenged  the  sufficiency  of  the  complaint,  in 
that  it  set  forth  a  contract  on  which  an  action  could  not  be  main- 
tained. The  nonsuit  was  denied,  and  an  exception  was  regularly  re- 
served. The  defendant  then  found  himself  in  a  position  where  he 
had  a  right  to  have  the  ruling  of  the  court  on  his  motion  reviewed 
on  a  motion  for  a  new  trial.  The  ruling  of  the  court  on  defendant's 
motion  for  a  nonsuit,  and  his  exception  thereto,  could  be  set  forth 
in  a  statement  or  bill  of  exceptions  as  an  error  of  law  occurring  at 
the  trial,  and  there  excepted  to  by  him  that  it  might  be  reviewed 
as  above  set  forth.  This  right  was  assured  to  him  by  the  provi- 
sions of  the  statute:  Code  Civ.  Proc,  sec.  657,  subd.  7,  sees.  658, 
659.  On  the  hearing  of  the  motion  for  a  new  trial,  the  court  a 
quo  had  an  opportunity  of  reversing  its  former  action.    If  it  ap- 
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immaterial  by  a  conclusion  on  appeal  that  the  complaint  is 
fatally  defectiye  and  incurable.  In  that  case,  the  defendant 
(respondent)  is  entitled  to  have  the  judgment  affirmed.^ 

A  record  may  be  so  made  up  as  to  preclude  a  consideration 
of  any  point  raised  by  an  appellant  Thus,  one  finding  mav 
be  of  a  character  to  preclude  consideration  of  all  other  findings ; 
and  if  there  be  no  bill  of  exceptions  upon  which  to  attack  that 
finding,  there  is  nothing  to  consider.** 

It  is  simply  an  exemplification  of  the  rule  that  matters  ex- 
trinsic of  the  record  will  not  be  considered  when  it  is  said  that 
the  question  of  how  a  particular  error,  or  irregularity,  or  abiue 
of  discretion,  in  the  lower  court  occurred  or  was  brought  about 
is  immaterial  on  appeal  It  is  only  necessary  that  it  appear 
that  there  was  no  consent  or  acquiescence  on  the  part  of  the 
appellant.  Whether  he  argued  the  point,  or  even  was  pr^ent 
the  proper  exception  having  been  noted,  or  it  being  an  in- 
stance where  an  exception  is  presumed  to  be  taken,  are  matters 
foreign  to  the  inquiry  in  the  appellate  court.  Any  such  doctrine 
(found  in  some  early  decisions)  as  that,  in  addition  to  objec- 
tion or  exception  the  party  must  be  shown  to  have  offered  ar^- 
ment  in  the  lower  court,  was  long  since  exploded  by  adjudica- 
tions. In  Carder  v.  Baxter**  it  was  insisted  by  the  respondents 
that  the  appellant  had  abandoned  his  motion  for  a  new  trial 

proved  its  previous  ruling,  the  motion  for  a  new  trial  would  be 
denied.  If  its  previous  ruling  was,  in  its  judgment,  erroneous,  it 
was  empowered  to  recall  it  and  grant  a  new  trial.  On  such  hear- 
ing it  was  in  the  line  of  the  regular  procedure  to  confirm  its  former 
action  or  disapprove  and  recall  it.  Such  course  the  law  sanetioos  as 
applicable  to  all  errors  of  law.  An  error  committed  in  passing  od 
a  motion  for  a  nonsuit  constituted  no  exception  to  the  rule.  Whether 
the  court  denied  or  granted  a  new  trial,  its  action  was  subject  to 
be  revised  on  appeal.  The  plaintifT  had  a  right  to  appeal  from  the 
order  granting  a  new  trial,  and  his  appeal  would  bring  before  the 
court  the  action  of  the  court  below  as  to  every  question  germsne  to 
the  inquiry  whether  the  lower  court's  action  was  in  accordance  with 
law  or  not." 

52  Lockhart  ▼.  Wills,  9  N.  Mex.  344,  54  Pac.  886.  Judgment  tf- 
firmed,  Lockhart  t.  Johnson,  181  U.  8.  616,  21  Sup.  Ct  Bep.  66,  tf 
L.  ed.  979. 

63  Williams  v.  Savings  Soc,  133  Cal.  860,  65  Pac  822. 

64  28  CaL  99,  101. 
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by  refusing  to  argue  it.  But  the  court  held  the  point  not  well 
taken,  saying:  *^The  statement  sets  forth  specifically  the 
grounds  of  the  motion — the  motion  was  duly  made  and  sub- 
mitted— and  this  includes  everything  essential  to  a  prosecatiou 
of  the  proceeding/'  And  the  principle  is  applied  where  th? 
party  against  whom  the  order  is  made,  or  the  proceeding  taken, 
is  absent  at  the  time.*"^  And  where  the  law  does  not  make  it 
the  duty  of  a  party  to  except,  it  is  immaterial  that  he,  though 
present,  remains  passive  and  silent.  Thus,  where  a  motion 
for  judgment  on  the  pleadings  was  granted,  and  the  order  re- 
cited that  there  was  no  opposition  to.  the  motion,  the  supreme 
court,  finding  the  order  was  erroneous,  reversed  it,  saying : 
*'The  record  does  not  show  that  the  defendant's  attorney  was 
present  in  court.  Mid,  if  he  did  not  appear  to  the  motion,  thera 
can  he  no  inference  that  he  consented  to  the  judgment.  If, 
however,  he  had  been  present,  it  may  be  that  he  was  only 
passive  and  silent,  and  in  that  sense  made  no  opposition  to  the 
judgment,  choosing  to  stand  upon  his  legal  rights,  and  leaving 
the  court  to  decide  the  question  as  it  saw  fit,  without  any  sug- 
gestion from  him."*® 

There  is  an  apparent  exception  to  this  principle  in  the  case 
of  the  hearing  for  new  trial  on  the  minutes,  in  which  case  the 
statement,  subsequently  settled,  must  show  what  grounds  were 
argued.  But  the  practical  construction  and  application  of  that 
requirement  are  elsewhere  considered.*'' 

§  676.    Limitation  by  consent. 

While,  as  before  stated,  consent  to  an  adverse  judgment,  or 
order,  will  never  be  presumed  from  mere  silence,  where  the  law 
does  not  require  the  party  to  except,  yet,  if  it  appear  aflBrma- 
tively  that  he  did  consent,  a  different  case  is  presented,  calling; 
for  the  application  of  a  different  rule.  Thus,  where  the  appeal 
was  from  the  judgment  alone,  without  a  bill  of  exceptions,  the 

60  See  Ghabot  v.  Tucker,  39  Gal.  435;  Lybeeker  v.  Murray,  58 
CaL  186. 

ie  San  Francifloo  v.  Gertain  Real  Estate,  42  Gal.  618.  See,  also, 
Hyera  ▼.  South  Feather  Water  Go.,  10  Gal.  682;  FoUer  v.  Ferguson.  26 
Gal.  575;  Vaasault  ▼.  Seitz,  81  Gal.  228. 

07  See  ante,  I  878  et  seq. 
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court  said:  "The  judgment  was  entered  as  appears  by  the 
recitals  therein,  'on  reading  and  filing  the  stipulation  d  the 
respective  parties' — that  is,  by  consent.  Such  consent  was  i 
waiver  of  the  demurrer,  and  we  are  not  called  upon,  therefore, 
to  determine  whether  the  demurrer  was  well  taken.'*** 

ns  Spinetti  ▼.   Brignardello,    63  CaL   281.    See,  also,  Jaekson  7. 
Brown,  82  Cal.  275,  23  Pac.  142;  Moore  v.  Copp,  119  CaL  429,  51  Ptc 
630;  Conway  ▼.  Supreme  Council,  137  CaL  384^  70  Pac  223;  Hough- 
ton Y.  Trumbo^  103  Cal.  239,  37   Pac  152;   Hamilton  v.  Huton,  21 
Mont.  9,  53  Pac  101;  Crosby  North  Bonanza  Silver  Min.  Co.,  23  Nev. 
70,  52  Pac.  563 ;  Martin  y.  Eagle  DeYelopment  Co.,  41  Or.  448,  69  i'ae: 
216;  Firrt  Nat.  Bank  v.  Bank,  6  N.  Dak.  161,  64  N.  W.  941;  Clapton 
V.    Clapton    (N.    Dak.),    91    N.  W.  46.    In    Houghton   v.    Tmmbo, 
supra,  it  waa    held    that    where    findings    are   made    upon  an  inter- 
locutorj  decree  for  an  accounting,  and  it  is  stipulated  by  the  psrtiv 
that  findings  other  than  those    filed    upon    the    rendition   of  the  in- 
terlocutory  decree    are   waived,  it   cannot   be   objected    upon  appeal 
that    the    findings    are    not    full    enough.    In    Conway    v.  Supreme 
Council,  srupra,    it   was    held   that   where    findings    were   waived  b^ 
cause   the   facte   were   stipulated,  the  stipulated    facta    beccmie  part 
of  the  judgment-roll  and  the  findings  upon  which  the  judgment  rests; 
and  no  presumption  can  be  indulged  upon  appeal  against  any  stipu- 
lated fact.     In  Moore  v.  Copp,  supra,  it  was  held  that  where  issues  as 
to  matter  in  avoidance  of  the  contract  pleaded  in  defense,  not  isvoh- 
ing  its  genuineness  and  due  execution,  were  agreed  upon  and  submitted 
to  the  jury  without  objection,  the  defendant  cannot  object  upon  ap- 
peal for  the  first  time  that  such  issues  were  not  properly  submitted. 
In  Hamilton  v.  Hudson,  supra,  it  was  held  that  plaintiff  (respoodent) 
could  not,  on  appeal,  question  the  sufficiency  of  an  answer  whieh  de- 
nied   generally   "every   material   allegation   in   the   complaint."    I* 
Crosby  v.  North  Bonanza  etc.  Co.,  supra,  the  court  said:  "The  error 
claimed  here  consisted  of  passing  on  the  motion  for  a  new  trial  before 
the   statement   had  been  duly  authenticated.    But  this  is  precisely 
what  counsel  stipulated  should  be  done.     That  he  stipulated  that  the 
motion  should  be  passed  upon,  and  as  the  statement  was  then  in- 
complete and  it  is  not  shown  or  suggested,  that  he  did  not  know  of 
it,  we  must  presume  that  he  did,  and  intended  it  to  be  submitted  in 
3ust  the  shape  in  which  it  then  was.    Boubtless,  if  the  judge  had 
reason  to  believe  that  the  stipulation  had  been  signed  and  submitted 
inadvertently  he  might  have  called  counsel's  attention  to  the  con- 
dition of  the  record,  when  probably  it  would  have  been  corrected, 
but  this  was  a  matter  in  his  discretion,  and  we  must  not  forget  that 
it  might  have  been  the  intention  to  submit  the  motion  in  just  the 
shape  in  which  it  was  done.    If  such  were  the  case,  then  the  judge's 
only  duty  was  to  pass  upon  it  just  as  he  did.     At  any  rate,  having 
stipulated  for  the  judge  to  rule  upon  the  motion^  so  long  as  such 
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Of  course^  an  admission  in  a  pleading  is  just  as  effectual  to 
limit  review  as  the  most  formal  and  solemn  stipulation.*^® 

It  is  an  application  of  the  same  principle  that  the  overruling 
of  a  demurrer  by  consent  of  the  party  interposing  it  prevents 
his  making  the  order  the  subject  of  an  assignment  of  error  on 
appeal.*^  But  this  only  applies  where  the  defects  at  which 
the  demurrer  is  aimed  are  susceptible  of  being  cured  by  the 
verdict,  or  other  decision.  It  does  not  apply  where  the  plead- 
ing is  inherently  and  vitally  defective.*^    Nor  does  the  rule 

stipulation  stands  nneontroverted  and  unexplained,  he  cannot  claim 
such  ruling  to  constitute  error:  Thompson  v.  Connolly,  43  GaL  636." 

6»  Go8B  v.  Helbing,  77  Cal.  190,  19  Pac.  277. 

60  Corryell  v.  Cain,  16  Cal.  567,  672;  Conniff  v.  Kahn,  54  Cal.  283. 
This  proposition  likewise  applies  to  orders  on  motion  for  new  trial 
entered  by  consent:  Meerholz  v.  Sessions,  9  Cal.  277. 

61  Banburg  v.  Arnold,  91  Cal.  606,  27  Pac.  934;  Hargett  v.  Beards- 
ley,  33  Or.  301,  54  Pac.  203.     The  Oregon  supreme  court  considered 
the  consent  immaterial  on  such  appeals.    Tn  the  second  case  above, 
the  court    said:  "It    had    been    suggested    that    a  demurrer    to    the 
sufficiency  of  the  complaint  having  been  overruled  by  consent  of  the 
parties  precluded  the  defendant  from  raising  the  same  question  by 
motion  for  judgment  non  obstante.     The  statute  gives  the  right  to 
the  defendant,  when  the  complaint  does  not  state  a  cause  of  action, 
to  interpose  such  motion,  but  upon  condition  that  the  objection  has 
not  been  taken  by  demurrer:  Hill's  Ann.  Laws,  §  266.     A  similar  rule 
prevailed  at  common  law,  which  was  that  ''after  judgment  upon  de- 
murrer there  can  be  no  motion  in  arrest  of  judgment  for  any  ex- 
ception  that    may    have    been  taken  on  arguing  the  demurrer":  Inde- 
pendent Order  of  Mutual  Aid  v.  Paine,  122  111.  625,  628,  14  N.  E. 
42;  American  Express  Co.  v.  Pinckney,  29  111.  392;  Quincy  Coal  Co. 
V.  Hood,  77  HI.  68.    But  this  is  perhaps  more  a  matter  of  technical 
practice  than  of  substance,  as  the  objection  for  the  cause  named  is 
never  waived,  and  may  be  urged  for  the  first  time  in  the  appellate 
court:  Evarts  v.  Steger,  5  Or.  147;  Booth  v.  Moody,  30  Or.  222,  46 
Pac.  884;  Wilson  v.  Myrick,  26  HI.  34.    There  is,  however,  reason  for 
its  support^  in  that,  the  court  having  once  passed  upon  the  identical 
question  in  disposing  of  the   demurrer,  it  becomes  the  law  of  the 
ease  in  the  court  below  in  the  eubsequent  proceedings;  and,  while  it 

could  not  be  said  that  the  court  below  erred  in  refusing  to  enter- 
tain a  motion  for  judgment  non  obstante  after  it  had  passed  ad- 
versely upon  a  demurrer  going  to  the  same  question,  yet,  the  record 
being  before  us  upon  appeal,  we  may  inquire  whether  the  complaint, 
so  objected  to  at  either  stage  of  the  proceeding^,  or  here  for  the  first 
time,  is  so  defective  as  to  render  it  insufiicient  to  sustain  the  judg- 
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that  a  judgment  by  consent  will  not  be  disturbed  on  apped 
apply  where  the  judgment  is  in  contravention  of  the  manda* 
tory  provisions  of  a  statute.^** 

In  all  cases  where  consent  is  claimed  as  a  bar  to  review  cm  ap- 
peal, it  must  be  clearly  shown,  and  the  court  will  fully  consider 
the  circumstances  connected  with  the  act  claimed  to  oonstitote 
consent,  or  waiver  of  a  right  to  review  on  appeal 

The  right  of  review  on  appeal,  being  constitutional,  is  not 
waived  unless  the  intent  to  waive  it  be  clear.®*  Neverthelesa, 
an  act  not  in  the  form  of  express  consent  may  be  so  incon- 
sistent with  any  other  construction  aa  to  be  equivalent  to  con- 
sent.** 

§  677.    Limitation  by  estoppel  equivalent  to  consent 

Estoppel  may  have  the  same  effect  to  cut  off  the  right  to 
assign  error  on  appeal  as  express  consent.  And  a  denial  by 
the  court,  on  the  objection  of  the  defendant,  of  a  motion  to 
amend  the  complaint,  by  substituting  a  proper  party  for  one 
improperly  sued,  will  be  considered  as  made  at  his  instance 
and  with  his  consent,  so  that  he  cannot  subsequently  complain 
in  the  appellate  court  of  a  misjoinder  or  nonjoinder  of  parties.* 

ment:  Chicago  etc.  Ry.  Co.  v.  Hines,  132  111.  191,  22  Am.  St.  Bcp.  MS» 
23  N.  E.  1021.  In  this  view  it  becomes  unnecesBary  to  inquire  what 
was  the  effect  of  ovevruling  the  demurrer  by  consent,  or  to  consider 
the  objections  made  to  the  introduction  of  evidence,  and  we  vill 
proceed  at  once  to  a  consideration  of  the  sufficiency  of  the  com- 
plaint. ' ' 

62  Ocobosk  V.  Nixon  (Idaho),  57  Pac  309. 

68  See  Barbour  v.  Flick,  126  Cal.  628,  69  Pac.  122;  KeUogg  v. 
Scheuerman,  18  Wash.  293,  51  Pac.  344,  52  Pac.  237;  holding  t2iat 
where  the  ordinary  rules  relating  to  the  admission  of  testimony  are 
waived  by  consent  of  parties,  the  record  should  show  the  eoneent 
clearly. 

04  See  liounsbery  v.  Erickson  (S.  Dak.),  92  N.  W.  1071,  where  a 
plaintiff,  by  retaining  the  costs  paid  under  an  order  vacating  a  de- 
fault was  held  to  have  waived  his  right  to  appeal  therefrom.  But 
see  Seattle  (City  of)  v.  Liberman,  9  Wash.  276,  37  Pac.  433. 

66  Fulton  V.  Cox,  40  Cal.  101.  See,  also,  Knoltin  (A.  J.)  Co^ 
V.  Jones  (Idaho),  63  Pac.  638,  holding  that  a  party  who  requests  aft 
instruction,  which  the  court  gives,  but  which  conflicts  with  an  ia^- 
struction  already  given  by  the  court,  will  not  be  heard,  on  appeal, 
to  complain  that  the  two  instructions  are  inconsistent;  Mollaney  ▼• 
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So  where  a  nonsuit  was  granted  upon  plaintiff's  own  motion, 
without  his  obtaining  leave  to  move  to  set  it  aside,  it  was  held 
that  he  could  not  appeal  from  the  judgment  entered  thereon.^ 
It  is  otherwise  where  such  leave  is  obtained.  In  such  case  the 
proper  practice  is  to  save  exceptions  to  rulings  occurring  dur- 
ing the  trial,  make  the  motion  to  set  aside,  and  upon  its  being 
denied,  appeal  from  the  judgment  entered  thereon.*'^  So  if 
evidence  be  excluded,  on  objection  of  a  pari;y,  he  will  not  be 
afterward  heard  to  urge  that  the  decision  is  erroneous  by 
reason  of  the  absence  of  such  evidence.*®  In  consonance  with 
this  principle,  a  somewhat  peculiar  effect  was  given  to  a  success- 
ful objection  to  evidence  in  Thompson  v.  McKay.*®  It  ap- 
peared, on  the  face  of  a  deed  in  evidence,  that  the  property  In 
question  was  already  encumbered,  and  the  plaintiff  offered  to 
prove  that  he  had  been  compelled  td  disburse  large  sums  to 
remove  prior  encumbrances  and  to  preserve  the  trust  fund 
for  the  security  and  satisfaction  of  the  trust.  On  the  objection 
of  the  defendant,  this  proof  was  excluded  by  the  court.  It 
was  held  that  the  defendant,  having  caused  this  proof  to  be 
excluded,  could  not  afterward  urge  that  plaintiff  had  failed  to 
show  how  he  applied  the  rents  and  proceeds  of  sales. 

Evana^  33  Or.  330,  54  Pae.  886,  holding  that  where  improper  instnie- 
tionB,  given  at  defendant's  request  were  in  conflict  with  other  por- 
tions of  the  charge,  defendant  cannot  complain  of  the  inconsistenciea 

«e  Insley  v.  Beard,  6  Cal.  666. 

07  Natoma  Water  etc.  Co.  v.  Clarkin,  14  Gal.  543. 

68  Harp  V.  Harp,  136  Gal.  421,  69  Pac.  28.  In  this  case  the  court 
Baid:  "As  to  this  latter  point,  to  which  much  attention  is  devoted, 
the  record  shows  that  when  plaintiff  was  on  the  witness-stand  his 
counsel  read  to  him  a  question  intended  to  draw  out  the  facts  as  to 
the  agreement,  but  cautioned  the  witness  not  to  answer  until  defend- 
ant's counsel  had  an  opportunity  to  object,  whch  he  promptly  did, 
on  the  ground  that  it  was  immaterial  and  incompetent.  Counsel  for 
plaintiff  stated,  if  objected  to,  he  would  not  insist  on  it,  as  he  thought 

the  witness  could  not  testify  as  to  what  occurred  between  him  and 
Ms  father  prior  to  the  latter's  death.  Defendant's  counsel  did  not 
withdraw  the  objection,  but  seemed  to  concur  in  this  view  of  the  law. 
whether  the  testimony  was  admissible  under  section  1880  of  the 
Code  of  Civil  Procedure  need  not  be  decided.  Suffice  it  to  say  that 
defendant's  counsel  cannot  now  be  heard  to  claim  that  the  judgment 
should  be  reversed  because  plaintiff  failed  to  testify  as  to  the  facts 
ftnd  circumstances  of  the  agreement." 

«»  41  Cal.  221,  230. 
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Consent  may  be  so  given  as  to  amount  to  a  yirtnal  protest 
against  the  action  of  the  court;  and  it  is  held  that  the  mk  now 
under  consideration  does  not  apply  where  the  consent  is  with 
the  proper  reservations,  or  is  given  merely  pro  forma,  for  the 
purpose  of  expediting  an  appeal.  In  Meacham  v.  McKaj,^ 
the  court  said:  If  it  appears  from  the  record  that  it  was  ia- 
tended  by  the  parties  to  be  only  a  pro  forma  judgment  or  order, 
entered  by  consent,  for  the  mere  purpose  of  hastening  an  appeal, 
and  with  no  intention  to  waive  an  exception  thereto,  it  would 
be  a  somewhat  rigid  ruling  to  give  to  the  stipulation  a  conda^ 
sive  effect  not  contemplated  by  the  parties.  We  adopt  the  more 
liberal  practice  of  construing  the  stipulation  as  the  parties  un- 
derstood it  at  the  time.  At  the  same  time,  we  would  not  be 
understood  as  encouraging  a  loose  practice  in  this  respect,  and 
recommend  to  attorneys  greater  care  in  framing  stipulations^ 
so  as  not  to  impose  upon  the  court  the  necessity  of  construing 
doubtful  clauses  in  them.  The  stipulation  in  this  ease  on 
which  the  order  denying  a  new  trial  was  entered,  is  not  free 
from  doubt,  but,  taking  it  altogether,  and  construing  it  as  i 
whole,  in  connection  with  the  other  facts  disclosed  by  the  record, 
we  conclude  that  it  was  intended  by  the  parties  that  the  motion 
for  a  new  trial  should  be  denied  pro  forma,  only  to  hasten  the 
appeal ;  and  that  in  consenting  to  the  order  the  defendants  did 
not  intod  to  abandon  their  motion,  or  their  objections  to  the 
rulings    of  the  court  on  the  various  points  raised  on  the  trial* 

§  678.    Limitation  by  rule  against  decision  of  facts. 

The  rule  of  appellate  courts,  that  they  will  not  decide  questions 
of  fact,  is  one  of  the  most  important  of  all  the  limitatioDB 
upon  the  scope  of  inquiry  on  appeal.  On  many  occasions,  the 
supreme  court  must  examine  matters  of  fact  shown  by  the 
record ;  but  such  examination  is  only  incidental  to  decision  on 
matters  of  law.''^  For  instance,  the  court  must  scrutinize,  and 
to  a  certain  extent  estimate,  the  probative  value  of  evidence 
in  order  to  determine  whether  a  particular  decision  has  any  sub- 
stantial support  therein. 

70  37  Cal.  154,  159. 

71  For  full  discussion  of  this  subject,  see  ante,  f  f  633,  638. 
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Prior  to  the  adoption  of  the  Code  of  Civil  Procedure,  the 
supreme  court  of  California  would  not  investigate  the  suiti- 
ciency  of  evidence  on  appeal  from  the  judgment.  The  only 
method  of  having  the  question  of  the  sufficiency  of  the  evi- 
dence considered,  was  by  raising  the  question  in  the  lower  court 
by  a  motion  for  new  trial.''^  And  it  was  formerly  held  that 
the  same  rule  did  not  apply  in  equity  cases,  in  which  it  was  held 
that  the  court  would  review  the  evidence  without  a  motion  for 
new  trial.  But,  subsequently,  it  became  well  settled  that  the 
Practice  Act  was  intended  to  be  uniform  in  its  application,  and 
was  as  applicable  to  equity  cases  as  to  actions  at  law.^^ 

The  code  provides  that  ''an  exception  to  the  decision  or  ver- 
dict, on  the  ground  that  it  is  not  supported  by  the  evidence, 
cannot  be  reviewed  on  appeal  from  the  judgment,  unless  the 
appeal  is  taken  within  sixty  days  after  the  rendition  of  the 
judgment.'*^*  Since  the  adoption  of  the  code  the  two  methods 
of  review  are  concurrent. 

It  has  been  declared,  in  cases  almost  limitless  in  number, 
that,  in  cases  of  substantial  conflict  in  tho  evidence,  the  de- 
cision of  the  lower  court  will  not  be  disturbed.''^*  Even  where, 
as  in  California,  the  appellate  court  is  not,  except  in  criminal 
cases,  limited  in  review  by  the  constitution  to  questions  of  law, 
this  rule  prevails.  And  it  is  immaterial,  in  this  respect,  in 
what  form  the  decision  of  the  issue  of  fact  is  presented,  whether 

T2  See  Griefwold  v.  Sharpe,  2  Gal.  23;  Ck)villaud  v.  Tanner,  7  Cal. 
38;  M-arzion  v.  Pioche,  8  Cal.  537;  Leining  v.  Gould,  13  Cal.  598; 
Myers  t.  Casey,  14  Cal.  644;  Deputy  y.  Stapleton,  19  Gal.  306;  Allen 
T.  Fennon,  27  Cal.  69,  85  Am.  Dec.  231;  Hihn  v.  Peck,  30  Cal.  286; 
Green  v.  Clark,  31  Cal.  593;  BacouUat  v.  Rene,  32  Cal.  453;  Eeenan 
V.  Allen,  33  Cal.  548;  Bice  v.  Inskeep,  34  Cal.  226;  Yatee  v.  Smith, 
40  CaL  669;  People  t.  Hollo  way,  41  Cal.  409;  By  craft  v.  Bycraft,  42 
Cal.  445;  Stockton  v.  Creanor,  45  CaL  247. 

78  See  Duff  v.  Fisher,  15  Cal.  379;  Gagliardo  v.  Hoberlin,  18  CaL 
306;    Green  v.   Butler,   26   CaL  599;   Allen   v.   Fennon,   27   Cal.   68; 
Harris  v.  San  Francisco,  S.  B.  Co.,  41  CaL  393,  404;  Wetzstein  t. 
Largey  (Mont.),  70  Pac.  717. 

74  CaL  Code  Civ.  Proc,  S  939,  subd.  1. 

75  The  cases  in  which  this  rule  has  been  declared  and  applied  are 
so  numerous  as  to  forbid  their  insertion;  and  the  rule  is  too  well 
understood  to  render  the  citation  of  general  authority  necessary* 
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on  appeal  from  the  judgment,  or  from  an  order  made  on  moticm 
for  new  triaU^  Where  the  verdict  of  a  jury,  or  the  finding 
of  the  court,  is  based  upon  evidence  in  which  there  is  a  sub- 
stantial conflict,  this  court  will  not  set  it  aside  on  the  ground 
that  it  is  contrary  to  the  evidence.  The  rule  is  not  peculiar  to 
this  court;  it  is  an  established  principle  in  the  practice  of  all 
appellate  courts.^  But  it  is  not  to  be  inferred  from  this  that 
the  court  will  not  discuss  the  facts.  And,  in  practice,  the  court 
often  not  only  discusses  the  facts,  but,  necessarily,  to  some  ex- 
tent, considers  the  effect  of  evidence,  and  even  the  contradic- 
tions and  improbabilities  in  the  testimony  of  witnesses,  in  order 
to  arrive  at  a  conclusion  as  to  whether  or  not  there  is  a  sub- 
stantial conflict.  A  record  may  so  far  discredit  a  witness  as 
to  deprive  his  testimony  of  all  probative  value,  and  warrant  the 
supreme  court  in  saying  that  it  creates  no  substantial  conflict 
as  against  unimpeached  evidence.^® 

There  is  another  numerous  class  of  cases  which  appear,  with- 
out careful  consideration,  to  constitute  exceptions  to  the  general 
rule,  but  which  are,  in  fact,  such  only  in  appearance.  Where 
error  is  assigned,  though  the  appellate  court  concede  error,  it  is 
often  necessary  to  examine  the  whole  record,  including  the  evi- 
dence, in  order  to  determine  if  such  error  were  prejudicial;  and 
if  satisfied  that  without  the  error  the  esult  must  have  been  the 
same,  will  hold  it  to  have  been  without  prejudice  and  refuse 
to  reverse.*^    In  these  cases  the  investigation  is,  as  in  other 

76  See  ante,  f  671. 

77  Appeal  of  Piper,  32  Cal.  530,  538.  The  language  here  used  re- 
quires considerable  qualification.  In  several  states  the  review  of 
eases  tried  by  the  court,  especially  equity  cases  is  virtually  a  trial 
de  novo:  See  post,  §  680. 

78  See  Lind  v.  Closs,  88  Cal.  6,  25  Pac.  972,  where  it  was  heH  that 
a  verdict  against  the  defendant  to  recover  damages  for  a  criminal 
assault  upon  a  married  woman  will  be  set  aside  upon  appeal  as  agmisst 
evidence,  where  it  appears  that  it  was  based  on  the  testimony  of  the 
wife  alone,  under  circumstances  tending  to  throw  discredit  on  her 
testimony,  and  all  other  testimony  in  the  case,  including  uneontra* 
dieted  evidence  as  to  the  actions  and  admissions  of  the  wife^  show 
it  to  be  inherently  improbable  that  violence  was  used;  People  t.  Ben- 
son, 6  Cal.  221,  65  Am.  Dec.  506;  People  v.  Hamilton,  46  CaL  540; 
People  V.  Brown,  47  Cal.  447;  People  v.  Ardaga,  51  CaL  371. 

79  Davis  V.  Green,  122  Gal.  364,  55  Pac.  9;  Douphiny  v.  Red  PoU 
etc  Co.,  123  Cal.  548,  56  Pac.  451.    In  the  second  ease  tiie  eoart  said: 
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instances  above-mentioned,  merely  incidental,  or  preliminary, 
to  a  decision  of  a  question  of  law.  And  in  cases  where  it  is 
urged  that  a  verdict  in  a  damage  case  is  excessive,  the  point 
thus  raised,  resting  essentially  upon  all  the  evidence  in  the  case, 
xequiies  an  examination  of  the  whole  record  for  its  determina- 
tion. But  even  here,  much  is  conceded  to  the  superior  oppor- 
tunities of  the  trial  court;  and  it  is  held  that  the  appellate 
court  should  not  interfere,  unless  the  verdict  be  "so  plainly  and 
outrageously  excessive  as  to  suggest,  at  the  first  blush,  passion 
or  prejudice  on  the  part  of  the  jury''®®  So,  where  a  verdict 
has  been  directed,  the  appellate  court  must  necessarily  review 
the  evidence  in  determining  the  question  of  law  raised  by  the 
assignment  of  error  » 

''The  appellant  claims  error  at  the  trial  in  admitting  the  testimony 
of  Olmstead  and  Cutler  in  reference  to  the  purchaffe  by  Olmstead  of 
twenty-nine  cords  of  wood  from  the  Mosely  brothers,  and  his  sale 
of  that  wood  to  the  defendant.  The  evidence  was  offered  with  a 
view  to  establish  the  alleged  mistake  of  the  defendant  in  using  the 
five  cords.  It  will  be  seen,  however,  from  the  above  general  state- 
ment of  the  case  that  if  the    evidence   was   immaterial    it    was   not 

prejudicial  to  the  appellant,  for  the  respondent's  case  is  made  out 
without  proof  of  the  fact.  The  evidence  of  those  witnesses  is  all 
that  was  offered  on  that  subject.  It  did  not,  as  we  have  seen,  prove 
the  mistake  contended  for.  But  as  the  respondent  gets  its  judgment 
from  the  weakness  of  appellant's* case  and  without  proof  of  the  al- 
leged mistake,  the  error,  if  any,  was  not  prejudicial."  Such  expres- 
aions  are  frequently  seen  in  opinions  of  the  supreme  court  and  can 

mean  nothing  else  except  that  the  cq^art  has  gone  into  a  thorough  ex- 
amination of  the  facts  to  discover  the  effect,  if  any,  of  the  error. 

80  Howland  y.  Oakland  Consolidated  St.  By.  Co.,  110  Cal.  513, 
42  Pac.  983.  To  same  effect,  Aldrich  v.  Palmer,  24  Cal.  513;  Wheaton 
V.  North  Beach  B.  B.  Co.,  36  Cal.  590.  This  subject  more  fully  con- 
sidered in  the  next  section.  In  Aldrich  v.  Palmer,  supra,  the  supreme 
court  went  into  a  general  review  of  the  evidence.  The  same  is  true 
of  the  case  of  Wheaton  v.  North  Beach,  etc.  Co.,  and  in  the  first  case 
cited  the  court  said:  ^The  jury  gave  a  veidict  for  ten  thousand 
dollars,  and  it  is  claimed  that  this  amount  is  excessive.  While  we 
migbt  not,  had  the  question  rested  with  us,  have  awarded  damages 
in  so  large  an  amount,  yet  yre  are  unable,  under  aU  the  circumstances, 
to  say  that  the  amount  is  so  far  excessive  as  to  imply  that  it  was 
awarded  under  the  influence  of  passion  or  prejudice." 

81  See  Brady  v.  Kreuger,  8  S.  Dak.  464,  59  Am.  St.  Sep.  771,  66 
N.  W.  1083.  But  court  will  not  weigh  evidence  further  than  to  de- 
termine whether  there  was  evidence  to  sustain  the  verdict  without 
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An  excellent  statement  of  the  principal  rale  is  found  in  lick  t. 
Madden,®*  applying  it  to  that  case,  thus :  ''Here  is  a  direct  and 
substantial  conflict  upon  the  precise  point  whether  the  attornej 
of  the  plaintiff  was  absent  long  enough  to  enable  the  derk  to 
make  out  and  deliver  both  sets  of  papers.  It  may  be,  as  claimed 
by  the  learned  counsel  for  the  appellant,  that  the  finding  ol 
the  court  is  contrary  to  the  weight  of  this  testimony,  but  it 
cannot  be  denied  but  that  there  was  some  evidence  which  sus- 
tains the  finding.  Of  the  credibility  and  weight  of  this  evi- 
dence, the  court  below,  acting  as  a  jury,  was  the  sole  judge.  To 
set  aside  his  finding  because  we  might  have  found  the  other 
way  had  we  occupied  his  place,  would  be  to  substitute  our  judg- 
ment for  his  upon  a  question  of  fact,  which,  as  this  court  has 
uniformly  held,  we  are  not  allowed  to  do/' 

The  rule  has  not  been  always  stated  by  the  courts  with  entira 
freedom  from  unwarranted  qualification  and  ambiguity.  But 
it  is  not  difficult  among  the  many  more  or  less  clear  and  felicitous 
expositions  of  it,  to  obtain  an  accurate  idea  of  its  purpose,  extent 
and  limitations. 

What  has  l)een  sometimes  accepted  as  a  distinct  rule,  but  what 
is  really  another  expression  of  the  same  rule  in  a  different 
form,  is  the  proposition  that  the  appellate  coi;rt  will  not  weigh 
the  evidence  to  determine  where  the  preponderance  lies,  where 
there  is  some  evidence  on  both  sides,  if  there  is  enough  on  the 
prevailing  side  to  support  the  verdict  or  other  decision,  with- 
out retrard  to  that  on  the  side  of  the  losing  party.  In  Hill  v. 
Smith,®^  the  court  left  room  for  the  inference  that  a  decision 
might  be  so  clearly  against  the  weight  of  evidence  as  to  warrant 
a  reversal  on  that  ground,  sa}dng:  ''We  are  not  very  well  sat- 
isfied with  the  verdict  on  this  point,  yet  it  is  not  so  clearly 
against  the  evidence  as  to  justify  us  in  setting  it  aside.**  But 
such  inference  was  entirely  excluded  by  the  language  of  the 
court  in  a  subsequent  case,  where  the  court  said:  ''We  ne?er 
disturb  the  verdict  on  the  ground  that  it  was  not  justified  by 

regard  to  the  evidence  of  the  adverse  party:  Weiss  v.  Evana^  13  8. 
Dak.  185,  82  N.  W.  388;  Walker  v.  McCaull,  13  8.  Dak.  512,  83  N.  W. 
678;  Merchants'  Nat.  Bank  v.  Stebbins,  16  8.  Dak.  280,  89  N.  W.  974 

82  36  Cal.  208,  213^  9o  Am.  Dec.  176. 
88  32  CaL  166. 


1445     SCOPE  OP  EEVIEW  AND  DECISION  ON  APPEAL,     §  678 

the  evidence,  when  there  was  a  substantial  conflict  in  the  testi- 
mony, even  though  we  may  consider  it  to  be  greatly  against 
the  weight  of  evidence/^®^ 

Every  true  statement  of  the  rule  contains  the  adjective  quali- 
fication. In  order  that  a  decision  of  fact  may  be  exempt  from 
disturbance  for  not  being  supported,  on  the  ground  that  there 
is  evidence  on  both  sides,  there  must  be  substantial  evidence 
on  both  sides;  in  other  words,  there  must  be  a  substantial  con- 
flict. And,  although  a  finding  by  a  jury  or  trial  court  will 
not  be  disturbed  on  the  ground  that  it  is  not  warranted  by  the 
evidence  where  there  is  presented  a  fair,  reasonable  ground  for 
a  difference  of  opinion,  yet  where  the  great  current  of  the  evi- 
dence is  against  the  finding  or  verdict,  and  the  appellate  court 
is  convinced  that  it  is  wrong,  it  will  not  be  deterred  f  rofn  setting 
it  aside  by  the  contention  that  one  or  two  general  statements 
or  assertions  of  one  or  two  witnesses  bring  the  case  within  the 
rule  which  governs  where  there  is  a  substantial  conflict  of  evi- 
dence.^ 

It  is  held  by  some  courts  that  where  all  the  material  evidence 
at  the  trial  consists  of  depositions,  afiidavits  or  other  docu- 
mentary evidence,  the  appellate  court  should  take  an  original 
view  of  it,  and  weigh  and  measure  it  by  the  same  standard  and 
test  that  the  trial  court  is  required  to  apply,  or  as  if  the  action 
arose  in  original  proceedings  in  the  appellate  court.®®  But, 
though  often  urged  to  do  so,  the  supreme  court  of  California 
has  persistently  applied  the  general  rule  to  such  cases.®^    It 

84  Wilson  V.  Fitch,  41  Cal.  363,  385. 

85  Field  V.  Shorb,  99  Cal.  661,  34  Pac.  504. 

86  See  ante,  S  411. 

87  See  Knox  v.  Mosee,  104  Cal.  502,  38  Pac.  318.  In  this  case  the 
court  said:  "This  action  was  tried  and  submitted  upon  testimony 
taken  in  two  other  cases,  and  it  is  now  insisted  that  for  such  reason 
this  court  should  take  a  first  and  original  view  of  the  evidence  in- 
troduced, and  weigh  and  measure  it  by  the  same  standard  and  test 
that  the  trial  court  was  required  to  apply.  In  other  words,  it  is  con- 
tended that  the  endence  should  be  examined  and  (gauged  the  same 

as  though  the  question  here  presented  arose  by  an  original  proceeding 
pending  in  this  court.  This  position  of  appellant  is  unsound.  The 
court  has  declared  the  rule  contrary  to  the  principle  sought  to  be  in- 
voked: Beay  v.  Butler,  95  Cal.  215,  30  Pac.  208;  Brown  v.  Campbell, 
100  Cal.  635,  38  Am.  St.  Bep.  314,  35  Pac.  433. 
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lias  often  boen  argued,  and  was  said  by  the  court  in  one  case,* 
that  the  reason  of  the  rule  is  that  the  trial  court  has  the  ad- 
vantage of  observing  the  appearance  and  bearing  of  the  wit- 
nesses, and  that  such  reason  does  not  ol>tain  where  the  witness^ 
do  not  appear  personally  in  court.  The  refusal  of  the  gnprcme 
court  to  relax  the  rule  in  the  class  of  cases  above  mentionad 
is  based  upon  a  broader  ground  than  that  just  stated,  and  was 
set  forth  by  McFarland,  J.,  in  the  opinion  in  Eeay  v.  Butler.*** 
After  reviewing  prior  decisions  and  adverting  to  contentionB  of 
counsel,  the  learned  associate  justice  said :  ''But  it  may  well  be 
argued  that  such  is  not  the  only  reason  of  the  rule;  that  it  is 
founded  in  the  essential  distinction  between  the  trial  and  tlie 
appellate  court  under  our  system,  and  grows  out  of  considera- 
tions of  jurisdiction;  that  it  is  the  province  of  the  trial  court 
to  decide  questions  of  fact,  and  the  appellate  court  to  decide 
questions  df  law;  that  this  court  can  rightfully  set  aside  a  find- 
ing for  want  of  evidence  only  where  there  is  no  evidence  to  sup- 
port it,  or  where  the  supporting  evidence  is  so  slight  as  to  show 
tibiise  of  dipcretion.  Indeed,  there  are  numerous  cases  in  which 
tlie  decisions  of  this  court  have  been  directly  contrary  to  the 
doctrine  contended  for  by  appellant/*  For  the  reason  given  in 
the  above  quotation,  the  California  court  refuses  to  recognize 
any  exception  to  the  general  rule,  in  cases  where  there  has  beet 
a  trial  before  one  judge  or  court,  and  a  motion  for  new  trial 
heard  before  another,®®  though  such  an  exception  is  made  in 
some  jurisdictions.** 

88  Wilson  T.  Gross,  33  Gal.  60.  This  case  finds  unqualified  support 
in  Tuller  v.  Arnold,  93  Gal.  166,  28  Pac.  863.  The  latter  caae  was 
not  referred  to  in  the  opinion  in  Reay  v.  Butler,  95  Gal.  206,  30  Pac. 
208.  And  it  was  held  in  Reynolds  v.  Snow,  67  Gal.  498,  8  Pac.  2T, 
that  the  rule  did  not  apply  when  the  evidence  consisted  entirely  of 
ballots,  photographic  copies  of  which  are  before  the  court  on  appeaL 

89  95  Gal.  206,  214,  30  Pac.  208.  See,  also,  Parrott  v.  Floyd,  54 
Cfi\.  535,  where,  notwithstandiu^r  that  the  evidence  consisted  entirely 
of  affidavits,  the  general  rule  was  applied:  Blum  v.  Sunol,  63  Cat 
341. 

00  See  Bander  v.  Tyrrel,  59  Gal.  99;  Altschul  t.  Doyle,  48  CaL 
035;  Macy  v.  Davila,  48  Gal.  647;  Blood  v.  La  Serena  Land  etc  Co., 
134  Gal.  361,  66  Pac.  317.    In  the  last  case  the  court  said:  **It  was 


91  See  post,  $S  681,  682. 
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It  is  conceded,  however,  even  in  California,  that  the  appel- 
late court  will  look  a  little  more  closely  into  evidence  when  it 
consists  entirely  of  depositions,  or  aflBdavits,  or  notes  of  former 
testimony." 

The  rule  against  decisions  df  fact  is  so  strictly  adhered  to  by 
the  supreme  court  of  California,  that  it  refuses  to  determine 
whether  findings  consisting  entirely  of  evidence  support  the 
judgment.^^ 

held  in  Churchill  v.  nournoy,  127  Gal.  355,  99  Pae.  791,  that  on  the 
hearing  of  a  motion  for  a  new  trial  by  a  judge  who  had  not  tried 
the  case,  he  stands  in  the  shoes  of  the  former  judge,  and  has  the  same 
power,  and  is  charged  with  the  same  duty,  as  if  the  motion  had 
come  before  the  former  judge.    The  .same  rule  must  apply,  and  for 

the  same  reasons,  where  a  judge  decides  the  case  on  the  evidence  sub- 
mitted to  him,  though  taken  before  another  judge.  And  we  think 
the  ordinary  presumption  in  favor  of  the  decision  of  the  trial  court 
prevails,  just  the  same  as  where  the  trial  judge  has  the  witness 
before  him.  The  rule  as  to  when  this  court  will  interfere  to  set 
aside  a  finding  of  fact  in  the  case  of  an  alleged  conflict  in  the  evi- 
dence is,  that  it  may  rightly  set  aside  a  finding  for  want  of  evi- 
dence only  where  there  is  no  evidence  to  support  it,  or  where  the 
supporting  evidence  is  so  slight  as  to  show  abuse  of  discretion:  Frace 
V.  Brown,  117  Cal.  324,  49  Pac.  213,  and  cases  cited;  Carter  v. 
Lothian,  133  Cal.  451,  65  Pac.  962. " 

•2  Beay  v.  Butler,  95  Cal.  206,  215,  30  Pac.  208. 

98  Board  of  Education  v.  Martin,  92  Cal.  209,  28  Pac.  799.  In 
this  case  the  court  stated  the  rule  and  the  reasons  underlying  it  very 
fully,  as  follows:  ''The  court  has  made  no  finding  upon  the  issue  of 
title  presented  by  the  pleadings,  but  has  included  in  its  findings  cer- 
tain evidence  which  was  introduced  at  the  trial.  Neither  has  it 
found  the  probative  facts  from  which  the  ultimate  fact  of  title 
can  be  determined.  It  has  been  stated  in  several  cases  in  this  court 
that  when  the  findings  of  the  court  below  contain  such  probative  facts 
tbat  the  ultimate  fact  in  issue  necessarily  results  therefrom,  this  coiut 
will  make  the  deduction  of  such  ultimate  fact;  but  that,  unless  such 
ultimate  fact  necessarily  followe  from  the  facta  found,  the  findings  are 
insufficient,  and  the  judgment  must  be  reversed  for  want  of  findings. 
It  has  never  been  held,  however,  or  even  stated,  that  findings  of  the 
court  below  which  oon{»i8t  either  in  whole  or  in  part  evidence  presented 
at  the  trial,  and  do  not  purport  to  be  probative  facts  involved  in  the 
issue,  are  a  sufficient  compliance  with  the  requirements  of  the  code. 
The  jurisdiction  of  this  court  is  appellate,  and  not  original,  and  It 
is  the  function  of  a  court  of  original  jurisdiction  to  determine  in  the 
firpt  instance  whether  the  evidence  offered  in  support  of  an  issue  is 
sufacient  to  sn^ain  that  igeue.    This  court  cannot  pass  upon  that  ques- 
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§  679. — ^When  rule  not  applicable— Beview  of  evidence  whoL 
nuBtake,  misapprehension,  passion,  etc.,  of  jniy. 

There  is  a  class  of  exceptional  or  distinguishable  cases  to 
which  the  role  discussed  in  the  next  preceding  section  seems  not 
to  apply.  The  cases  here  referred  to  are  those  in  which  a  rea- 
sonable presumption  arises  upon  the  verdict  wh^  compared 
with  the  balance  of  the  record^  that  ''there  has  been  such  a  plain 
disregard  by  the  jury  of  the  instructions  of  the  court,  or  the 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict  was 
rendered  under  a  misapprehension  of  such  instructions,  or  under 
the  influence  of  passion  or  prejudice.*'  The  California  Code  of 
Civil  Procedure  was  amended  in  1874  by  the  insertion  of  a  new- 
section,  containing  the  above  provision.**  The  court,  under 
the  circumstances  recited  in  the  above  quotation,  may  vacate 
the  verdict  of  the  jury  and  grant  a  new  trial  ''on  its  own  motion, 
without  the  application  of  either  of  the  parties.'*  The  sectioQ 
further  provides  that:  "The  order  of  the  court  may  be  reviewed 
on  appeal  in  the  same  manner  as  orders  made  on  motions  for 
a  new  trial,  and  a  statement  to  be  used  on  such  appeal  may  Le 
prepared  in  the  same  manner  as  statements  after  a  motion  is 
heard  upon  the  minutes  of  the  court,  as  provided  in  section  GCl.** 
It  necessarily  follows  from  the  right  of  appeal  being  given  that 
the  action  of  the  lower  court  may  be  reviewed  in  such  case*. 
And  it  is  obvious  that,  even  though  the  trial  judge  should  take 
no  action,  the  appellate  court  would,  on  appeal  from  the  judg- 
ment, taken  within  sixty  days,  upon  a  record  containing  tiie 
evidence,  reverse  the  judgment  and  order  a  new  trial,  if  the  case 
came  early  within  the  terms  of  the  statute.     Indeed,  the  power 

tion  until  after  the  trial  court  has  determined  it,  and  then  only  in  a 
proceeding  to  set  aeide  such  determination.  When  an  appeal  from  i 
judgment  is  heard  upon  the  judgment-roll  alone,  the  only  question  to 
be  considered  is,  whether  the  findings  of  fact  sustain  the  judgment. 
Whether  the  evidence  is  sufficient  to  sustain  the  findings  cannot  te 
considered  upon  such  appeal,  except  in  the  single  instance  when  it 
is  brought  here  upon  a  bill  of  exceptions  on  an  appeal  taken  within 
sixty  days  after  the  rendition  of  the  judgment.  In  no  case  can  this 
court  determine  whether  the  evidence,  irrespective  of  findings,  is 
sufficient  to  support  the  judgment;  and  when  the  findings  are  merely 
of  e%'idence,  this  court  cannot  make  the  finding  of  fact  from  that  eri- 
dence,  which  it  was  incumbent  upon  the  trial  court  to  make.** 
W4  Cal.  Code  Civ.  Proc.,  J  662. 
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of  courts,  both  trial  and  appellate,  to  set  aside  judgments  ren- 
dered upon  verdicts  so  affected  was  frequently  exercised,  and 
its  exercise  sanctioned  in  California,  anterior  to  any  such  statu- 
tory provision,  and  is  exercised  elsewhere,  in  the  absence  of  such 
provision.  A  further  discussion  of  the  powers  of  the  trial  judge, 
and  of  the  proper  practice  herein  will  be  found  in  a  preceding 
chapter.®*^ 

It  is  diflScult  to  determine  whether  such  a  provision  is  an 
enlargement  or  a  limitation  of  the  jurisdiction.  In  California, 
prior  to  the  adoption  of  the  provision,  it  was  frequently  held 
that,  notwithstanding  that  there  was  some  conflict  in  the  evi- 
dence, yet,  if  it  appeared  clearly  that  the  verdict  or  decision  was 
wrong  upon  the  evidence,  it  would  be  set  aside.  In  other  words, 
that  the  question  of  the  weight  of  evidence  was  addressed,  in 
the  first  instance,  to  the  discretion  of  the  trial  court;  and  its 
decision  thereon  would  not  be  disturbed  except  for  an  abuse  of 
discretion.®* 

It  appears  difficult  to  reconcile  the  code  provision  with  the 
general  rule  previously  discussed.  The  only  theory  upon  which 
they  may  be  reconciled  is  by  treating  the  rule  as  to  conflicting 
evidence  as  the  general  rule  of  decision,  and  the  other  a  sort  of 
qualification  thereof,  an  abuse  of  discretion  being,  pro  hac  vice 
a  sort  of  distinct  error,  without  reference  to  the  question  of  a 
conflict  in  the  evidence.  It  has  sometimes  been  supposed,  and 
stated,  that  the  abuse  of  discretion  theory  was  applicable  only 
where  the  appeal  was  from  an  order  on  motion  for  new  trial. 
This  idea  is  probably  referable  to  the  fact  that  in  California 
prior  to  the  adoption  of  the  codes,  the  supreme  court  could  not 
investigate  the  suflBciency  of  the  evidence,  except  on  appeal  from 
such  orders,  and,  as  a  consequence,  such  questions  were  never 
presented  otherwise  than  in  that  shape.  That  there  is  no  rea- 
son for  limiting  it  to  such  appeals  is  obvious  when  it  is  con- 
sidered that  the  fact  that  a  decision  is  against  the  weight  of 

»5  Ante,  c.  20. 

»e  Phelps  v.  Union  0.  M.  Co.,  39  Cal.  410;  Hall  v.  Bark  Emily  Ban- 
ning, 33  Cal.  524;  Pierce  v.  SciiEuien,  55  Cal.  406;  Bronner  v.  WetzRr, 
66  CaL  419;  Simpson  v.  Pacific  Mut.  L.  Ins.  Co.,  44  Cal.  141;  Hawklna 
y.  Reichert,  28   Cal.   638;   O'Brien  v.   Brady,  23  Cal.   243;   Quinn  v. 
Kenyon,  22  Cal.  82. 
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evidence  is  not  and  never  has  been  a  ground  for  an  orda  bj 
the  appellate  court  for  a  new  trial 

§  680.    Modifications  of  general  mle  in  certain  states. 

The  general  rule  limiting  review  in  matters  of  fact  hii 
but  Utile  reference  or  bearing  upon  any  other  jurisdiction  thaa 
that  of  the  supreme  court  of  California.  Considerably  greater 
latitude  of  review  exists  under  the  constitutional  and  statutory 
systems  of  certain  states.  In  some  of  them  the  limitation  u 
the  same  as  in  California  in  legal  actions^  while  in  equity  cases 
the  evidence  is  examined  and  the  appellate  court  reaches  its 
uwn  conclusions  as  to  what  the  findings  should  be,  regardkES 
of  those  of  the  trial  court 

In  one  or  two  states,  the  line  of  distinction  is  drawn  betvea 
cases  tried  by  the  court  and  those  tried  by  jury,  the  proceeding 
in  the  appellate  court  being  virtually  a  trial  de  novo.  To 
pursue  and  adequately  develop  the  constitutional,  statutory  and 
adjudicated  law  in  any  detail,  as  it  exists  in  such  states,  is  ob- 
viously out  of  the  question.  Some  of  the  most  important 
features  of  the  system  of  a  few  states  are  noticed  in  the  note.'' 

07  In  New  Me3dco,  it  appears  that  to  warraxit  the  supreme  OMUt 
in  disturbing  a  finding  of  the  lower  court  it  Is  only  neeeeaaxy  that  it 
be  clearly  against  the  weight  of  the  evidence:  See  Rush  t.  IfleUiher 
(N.  Max.),  70  Pac.  559;  Romero  v.  Coleman  (N.  Mez.)«  70  Fae.  M, 
And  where  in  a  cause  tried  by  the  court  without  a  jury,  the  court  hik 
to  find  material  facts,  which,  bdng  considered,  d^nonstrate  that  the 
decree  rendered  in  the  court  below  was  manifestly  wrong,  the  supresM 
court  will  consider  such  facts,  to  enable  the  court  to  arrive  at  a  juat 
conclusion:  Millheiaer  v.  Lang,  10  N!  Mex.  99,  61  Pac  111.  In  Noitk 
Dakota  constitutional  and  statutory  provisions  are  found  requiring  a 
review  of  questions  of  fact  as  well  as  of  law,  upon  appeal  projected  to 
that  end.  The  review  is  in  effect  a  trial  de  novo  upon  the  record.  The 
supreme  court  is  without  authority  to  retry  where  part  of  issues  only 
were  determined  by  lower  court,  in  case  tried  without  a  jury  under 
Revised  Codes,  section  5630:  Mapes  v.  Metcalf,  10  N.  Dak.  601,  S8 
N.  W.  713.  Section  5630,  Compiled  Laws  of  North  Dakota,  re- 
quires all  evidence  offered  in  actions  tried  by  the  court  with- 
out  a  jury  to  be  taken  down  with  the  objections  thereto  asd 
rulings  thereon.  A  party  seeking  a  new  trial  sought  it  in  the 
supreme  court  by  bringing  up  all  the  evidence  with  the  record  proper. 
The  supreme  court  would  never  reverse  for  mere  errors  in  the  admis^ 
eion  or  rejection  of  evidence,  but  tried  the  ease  de  novo  on  the  record. 
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§  681.    When  no  snbitantial   conflict,  Biifficiency  or   insTiffl- 
ciency  of  evidence  is  a  proper  question  for  review. 
There  are  many  illugtrations  of  the  converse  of  the  foregoing 

In  1803  (Laws,  1893,  e.  82,  S  1)  a  slight  change  was  made  in  the 
practioe»  but  the  syfltem  projected  in  the  prior  statute  was  not  materi- 
ally disturbed:  See  Nichols  v.  Stangler,  7  N.  Dak.  107,  72  N.  W.  1089, 
and  Otto  Gas  Engine  Works  v.  Kneer,  7  N.  Dak.  195,  73  N.  W.  87,  for 
full  explanation.  In  the  latter  case  Wallin,  J.,  deliyering  the  opinion, 
said:  "The  statute  was  a  sweeping  innovation  upon  well-established 
procedure  a«  it  eodsted  in  all  the  code  states;  and,  in  the  opinion  of 
the  writer,  at  least,  it  has  power  to  be  a  disastrous  experiment." 
Failure  to  specify  the  question  of  fact  desired  to  be  reviewed  or  to 
state  that  a  trial  de  novo  of  the  entire  case  is  sought,  will  preclude  a 
retrial  of  any  fact  within  the  issues:  Farmers'  etc.  Bank  v.  Davis,  8 
K.  Dak.  83,  70  N.  W.  998.  Under  the  system,  spedflcationn  of  error 
in  the  statement  and  assignments  of  error  in  appellate  court  are  re- 
quired as  in  other  oases:  Nichols  v.  Stangler,  7  N.  Dak.  102,  72  N. 
W.  1089.  Under  provisions  of  section  5830,  Revised  Codes  it  is 
not  sufficient  to  insert  the  specifications  in  the  notice  of  appeal  without 
inserting  them  also  in  the  statement  of  the  case:  Douglas  v.  Glazier, 

9  N.  Dak.  6T5,  84  N.  W.  562.  Supreme  court  is  without  authority  to 
try  the  case  anew  unless  the  statement  of  the  case  embraces  all  the  evi- 
dence: littel  V.  Phinney,  10  N.  Dak.  351,  87  N.  W.  593;  Geils  v. 
Fluegel,    10    N.    Dak.    211,    80    N.    W.    712;    Eakin    v.    Campbell, 

10  N.    Dak.    416,    87    N.    W.    991;    Teinen   v.   Lally,   10   N.   Dak. 
153,  86  N.  W.  856.    As  to  requirements  and  essentials  of  the  record 
on  appeals,  see  goierally,  Edmondson  v.  White,  8  N.  Dak.  72,  76  N. 
W.  986;  United  States  8.  &  L.  Co.  v.  McLeod,  10  N.  Dak.  Ill,  86  N. 
W.  110;  Farmers'  etc  Bank  v.  Davis,  8  N.  Dak.  83,  76  N.  W.  998; 
National  Cash  Reg.  Co.  v.  Wilson,  9  N.  Dak.  112,  81  N.  W.  285.    As  to 
sufficiency  of  judge's  certificate  to  statement,  see  Edwardson  v.  White, 
8  N.  Dak.  72,  7}  N.  W.  986;  Kipp  v.  Angell,  10  N.  Dak.  199,  86  N.  W. 
706;  United  SUtes  S.  &  L.  Co.  v.  McLeod,  10  N.  Dak.  Ill,  80  N.  W. 
110;  Farmers'  etc.  Bank  v.  Davis,  8  N.  Dak.  83,  76  N.  W.  998.    The 
statute  applies  only  to  cases  tried  in  the  lower  court  without  a  jury, 
and  this  holds  good  even  though  a  jury  be  called  and  return  a  verdict 
advisory  to  the  court  in  an  equity  case.     In  such  case  the  appellate 
court  does  not  review  the  facts:  Peckham  v.  Van  Bergen,  8  N.  Dak. 
595,  80  N.  W.  759.    If  evidence  evenly  balanced,  or  nearly  so,  a  doubt* 
ful  scale  will  always  turn  in  favor  of  the  view  adopted  by  trial  court: 
Nichols  V.  Stangler,  7  N.  Dak.  108,  72  N.  W.  1089;  Jasper  v.  Ha^gen, 
4  N.  Dak.  1,  58  N.  W.  454.    Court  will  not  retry  issues  of  fact  where 
findings  of  fact  waived  below:   Nichols  v.  Stangler,  7  N.  Dak.   102, 
72  N.  W.   1089.     In  deciding  an  equity  case  it  is  the  duty  of  the 
supreme  court  of  Oregon,  under  section  543  of  Hill's  Annotated  Laws, 
to  reach  its  conclusions  by  orij^nal  investigation,  and  the  findings  of 
the  trial  court  are  only  ad\asory,   though  they  may  be   persuasive: 
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rule ;  that  is  to  say,  where  there  is  no  substantial  conflict  tb* 
court  will,  upon  proper  presentation,  deduce  the  proper  decision 
resulting  from  the  evidence  found  in  the  record,  reverang  tiie 

Larch  Mountain  Innrestment  Co.  t.  Garbade,  41  Or.  123,  68  Pie.  & 
Under  said  statute  it  ia  the  primary  duty  of  the  supreme  eomt  to  try 
an  equity  case  anew,  and  it  is  only  for  the  purpose  of  rewtriBg  a 
doubt  on  conflicting  evidence  that  the  findings  of  the  referee  or  the 
trial  court  are  resorted  to:  Nessley  t.  Ladd,  29  Or.  354,  45  Fae.  901. 
Fact  that  trial  court  seee  the  witnesses  and  their  manner  of  testifriog, 
held  immaterial:  Wollenberg  t.  Minard,  37  Or.  621,  62  Pac.  532.  £fi- 
dence  received  outside  issues  not  considered,  though  no  exception: 
Blagen  v.  Smith,  34  Or.  394,  56  Pac.  292.  For  South  Dakota  pTacti^* 
under  former  statutory  system,  see  Greenleaf  ▼.  Greenleaf,  6  8.  J)»k- 
348,  61  N.  W.  42;  Reagan  v.  McKibben,  11  S.  Dak.  270,  76  N.  W. 
943.  Under  syetem  subsequent  to  recent  amendments,  eee  Andersa 
▼.  Medbury  (S.  Dak.),  92  N.  W.  1089.  In  Utah,  where  the  supwmi 
court  reviews  the  facts  in  equity  cases,  the  rule  is  that  where  there 
is  a  conflict  in  the  testimony,  or  it  is  evenly  balanoed,  and  the  fiodirgs 
of  the  trial  court  thereon  are  sustained  by  the  evidence,  such  finding 
will  not  be  disturbed  on  appeal,  but  when  the  testimony  prepondenta 
on  one  side  or  the  other  in  such  a  way  as  to  convince  the  appellate 
court  that  the  court  below  has  erred,  the  judgment  will  be  rerersed: 
Wilson  ▼.  Cunningham,  24  Utah,  167,  67  Pac  118.  To  same  dfcct, 
Harter  v.  Sorenson,  24  Utah,  342,  67  Pac  1062;  Murray  HiU  M.  A  M. 
Co.  V.  Havenor,  24  Utah,  73,  66  Pac.  762.  See,  also,  Bunker  UiU  Mia. 
Co.  T.  Pascoe,  24  Utah,  60,  66  Pac.  574;  Johnston  v.  Meaghr,  14  Utah, 
426,  47  Pac  861 ;  Nelson  v.  S.  P.  Co.,  15  Utah,  325,  49  Pae.  Hi; 
Center  Creek  Water  etc.  Co.  y.  Thomas,  19  Utah,  360,  57  Pac  30; 
Dwyer  t.  Salt  Lake  City  Copper  Mfg.  Co.,  14  Utah,  339,  47  Pac  311; 
North  Point  Consol.  Irr.  Co.  v.  Utah  &  8.  L.  Canal  Co.,  16  Utah,  248, 
67  Am.  St.  Rep.  607,  52  Pac.  168;  McKay  v.  Farr,  16  Utah,  261,  « 
Pac  649;  Salt  Lake  City  v.  CoUadge,  13  Utah,  522,  45f  ac  891.  V^ith 
foregoing  cases  compare  Klopensteine  v.  Hays,  20  Utah,  45,  57  Pac.  712; 
Sidney  Stevens  Implement  Co.  t.  South  Ogden  Land  etc  Co.,  20  Ut&b, 
267,  58  Pac  843;  Schroeder  ▼.  Pratt,  21  Utah,  176,  00  Pac  512; 
Cavanaugh  v.  Salisbury,  22  Utah,  465,  63  Pac  39;  Elliot  v.  Whitmore, 
23  Utah,  70,  65  Pac  70,  holding  that»  although  the  supreme  court  hu 
power,  under  constitution,  article  8,  section  9,  to  review  facts  in  u 
equity  case,  unless  the  evidence  is  clearly  insufficient  to  sustain  tiM 
findings  they  will  not  be  disturbed.  On  appeal  in  an  equity  ease,  thi 
court  will  review  evidence  improperly  excluded  at  the  trial  beiov, 
where  the  same  is  fully  set  out  in  the  bill  of  exceptions:  Schroeder  t. 
Pratt,  21  Utah,  176,  60  Pac  512.  Wlien,  in  a  cause  in  equity,  an  ap- 
peal was  taken  within  sixty  days  after  the  filing  of  the  decree,  the 
appellate  court  has  power  to  go  behind  the  findings  of  fact  and  jod^ 
ment,  and  consider  the  evidence,  for  the  purpose  of  determining  tbi 
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jadgment  if  it  be  founded  upon  insufficient  evidence^  or  has 
"been  against  sufficient  evidence.^ 

• 

§  682.    No  review  of  facts  where  decision  is  an  inf erenee  from 

eiroumstances. 

To  the  rule  that  the  appellate  court  will  reverse  in  the  absence 

of  evidence  to  support  the  decision  there  is  an  exception  in  cases 

where  the  ultimate  fact  found  by  the  jury  or  decided  by  the 

case:  Baoon  v.  Thornton,  16  Utab,  138,  51  Pao.  153.     In  Washington, 
as  in  Norih  Dakota,  the  supreme  court  reviews  all  the  facts  in  all  cases 
tried  without  a  jury  by  the  court.    And  €he  court  may  weigh  the  evi- 
dezK^  in  support  of  the  findings  of  fact,  and  is  not  limited  to  the  deter- 
mination of  whether  there  is  any  substantial  evidence  in  their  support: 
Furth  ▼•  Baxter,  24    Wash.  006,  64    Pac.  798;  2  Ball.    Ann.    Codes 
and    Stats.,   §  6250.     See,  also,  Allen    v.    Swerdfiger,    14    Wash.    461 
44  Pac.  894;    Webster   ▼.    Tbomdyke,  11    Wash.    390,    39    Pac.    677, 
overruled;  Roberts  v.  Washington  Nat.  Bank,  11  Wash.  560,  40  Pac. 
225.     But  a  finding   by  the  trial    court  in  an    equity  case    will    not 
be  disturbed  if  reasonably  supported  by  the  evidence;  Webster  v.  Thorn- 
dyke,  11  Wash.  390,  39  Pac.  677.    Error  in  the  admission  of  evidence 
is  not  of  itself  sufficient  to  warrant  a  reversal  in  an  equity  case;  Koher 
V.  Snyder,  29  Wash.  199,  69  Pac.  748.     Under  Ball.  Ann.  Codes  &  Stats., 
§  6535,  providing  that  the  supreme  court  shaJl  hear  all  causes  on  the 
merits,  and  consider  all  amendments  which  could  have  been  made  as 
made,  the  complaint  will  be  treated  as  amended,  when  it  is  necessary 
to  do  justice,  and  when  to  do  so  will  not  deprive  either  party  of  a  sub- 
stantial right;  Allend  v.  Spokane  Falls  etc.  By.  Co.,  21  Wash.  324,  58 
Pac.  244.    Where  the  court  holds  that  plaintiffs  evidence  is  insuffi- 
cient lo  sustain  the  allegations  of  the  complaint,  and  directs  a  nonsuit, 
no  other  finding  is  necessary  in  order  that  the  cause  may  be  tried  de 
novo  on  appeal:  Murray  v.  Shoudy,  13  Wash.  33,  42  Pac.  631.    Where 
documentary  evidence  is  erroneously  rejected  by  the  trial  court,  but  is 
marked  for  identification,  and  made  a  part  of  the  record  on  appeal, 
it  will  be  considered  on  a  de  novo  trial  in  the  appellate  court:  Dor- 
mitzer  v.  German  Savings  etc.  Soc,  23  Wash.  132,  62.  Pac.  862.    Al- 
though a  trial  court  may  have  abused  its  discretion  in  reopening  a  case 
and  adnutting  additional  testimony  after  it  had  been  closed,  the  su- 
preme oourt  would  not,  in  an  equity  case  which  il  tries  de  novo,  do 
more  than  disregard  euch  evidence,  and  would  determine  the  case  on 
what  was  properly  in  the  record:  Washoug^l  etc.  Transportation  Co.  v. 
Dalles  etc  Nay.  Co.,  27  Wash.  490,  68  Pac.  74. 

•8  Full  citation  of  authorities  would  be  a  presentation  of  legal  prop- 
ositions announced  by  appellate  courts,  and  of  course  need  not  be  at- 
tempted. 
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court  is  an  inference  from  circumstances^  a  process  wMch  it  is 
held  the  appellate  court  cannot  pursue;  and  it  will  refuse  to 
examine  as  to  the  suflBciency  of  the  evidence  for  that  reason. 
Thus  in  McKeever  v.  Market  Street  R.  B.  Co.,®^  the  court  refused 
to  disturh  an  order  denying  a  new  trial  saying:  'The  testimony 
consists  of  a  series  of  circumstances,  from  which  the  jnry  are 
to  find  on  the  issue  of  negligence.    The  jury  under  such  cir- 
cumstances are  to  make  such  inferences  from  the  testimony  a« 
legitimately  and  justly  follow,  on  which  to  base  their  rerdict. 
They  are  not  only  to  find  the  facts,  but  the  inferences  from 
them*     The  evidence  is  not  of  the  character  which  presents  a 
mere  question  of  law."    This  exception  is  most  frequently  foond 
to  operate  in  actions  where  the  question  of  negligence  is  in- 
volved, in  which  it  by  no  means  necessarily  follows,  that,  be- 
cause there  is  no  conflict  in  the  testimony,  the  court  is  to  de- 
cide the  issue  between  the  parties  as  a  question  of  law.    The 
fact  of  negligence  is  seldom  established  by  such  direct  and  posi- 
tive evidence  that  it  can  be  taken  from  the  consideration  of  tiie 
jury  and  pronounced  upon  as  a  matter  of  law.    On  the  con- 
trary, it  is  almost  always  to  be  deduced  as  on  inference  of  fact 
from  several  facts  and  circumstances  disclosed  by,  the  testimony, 
after  their  connection  and  relation  to  the  matter  in  issue  hav? 
been  traced,  and  their  weight  and  force  considered.    In  sndi 
cases,  the  inference  cannot  be  made  without  the  intervention  of 
a  jury,  although  all  the  witnesses  agree  in  their  statements,  or 
there  be  but   one   statement  which   is   consistent  throughout. 
Usually,  what  constitutes  negligence  is  determined  by  an  in- 
ference of  the  mind  from  the  facts  and  circumstances  of  the 
case,  and  as  minds  are  differently  constituted,  the  inference 
from  a  given  state  of  facts  and  circumstances  will  not  always  be 
the  same.*^^ 

But  even  in  cases  of  negligence,  the  facts  may  be  so  dear  and 
decisive  that  the  inference  of  negligence  is  irresistible  and  in 
every  such  case  it  is  the  duty  of  the  judge  to  decide.     Courts 

00  59  Gal.  294,  300.  See,  also,  Bausman  v.  Cameron,  26  Wash.  352, 
67  Pac.  70. 

100  See  Fernandes  v.  Sacramento  City  Ry.  Co.,  52  CaL  45;  Irdaiid 
V.  Oswego  etc.  R.  Co.,  13  N.  Y.  533. 


1455    SCOPE  OF  EEVIEW  AND  DECISION  ON  APPEAL.    §  683 

must,  of  course,  take  notice  of  that  which  is  matter  of  commoa 
knowledge  and  experience.*^* 

The  exception,  however,  is  rarely,  if  ever,  allowed  to  operate 
in  other  than  cases  in  which  there  are  well-established  reasons 
for  its  application.  The  relation  of  the  circumstances  to  the 
fact  to  be  inferred,  whether  dose  or  remote,  will  sometimes  con- 
trol. In  National  Gold  Bank  v.  McDonald,*^  the  court  said : 
'In  the  case  at  bar,  the  court  finds  as  a  fact  that  the  defendant 
presented  the  check  for  deposit  as  cash,  and  that  the  plaintiff 
'receiyed  it  as  such  cash  deposit,  and  entered  the  amount  of  the 
same  to  the  credit  of  the  defendant  as  cash  in  the  said  deposit 
book.^  On  the  motion  for  a  new  trial  one  of  the  groimds 
specified  and  relied  upon  was  that  this  finding  was  not  justified 
by  the  evidence.  It  is  not  pretended  that  there  was  any  evidence 
of  an  express  agreement  to  the  effect  that  the  check  was  offered 
and  received  as  a  cash  deposit ;  and  the  court  must  have  reached 
that  conclusion,  as  a  deduction  from  the  facts  above  stated.  But 
from  the  reasons  already  given,  we  think  the  court  erred  in  the 
deduction^  and  that  the  finding  is  not  supported  by  the  evi- 
dence.'' 

§  683.    limitation  by  concession  to  discretion  of  trial  court. 

Discretion  enters,  more  or  less,  into  the  decision  of  every 
question  of  fact,  inferable  from  other  facts,  and,  sometimes, 
'^abuse  of  discretion''  is  a  term  used  to  describe  a  decision  sd 
clearly  against  the  weight  of  evidence  as  to  justify  a  reversal. 
But  discretion  oftener,  and  more  largely,  enters  into  judicial 
action  in  the  making  of  orders  and  rulings  anterior  to  the  final 
decision  than  in  rendering  the  latter.  Consequently  the  ques- 
tion of  whether  discretion  has  been  properly  exercised  usually 
comes  up  for  review  on  appeals  from  orders,  where  there  was 
no  confiict  of  evidence,  or  was  no  dispute  with  reference  to 
what  constituted  the  basis  for  the  court's  action. 

The  rule  that  the  exercise  of  discretion  by  the  lower  court 
will  not  be  disturbed,  except  in  cases  of  its  abuse,  like  some 

101  Fernandes  v.  Sacramento  etc.  Ry.  CJo.,  62  Cal.  46;  Fleming  v. 
Western  Pac.  R.  R.  Co.,  49  Cal.  263;  Deville  v.  Southern  Pac.  R.  R. 
Co.,  50  Cal.  383;  Gaynor  v.  Old  Colony  R.  R.  Co.,  100  Mass.  21,  97  Am. 
Dec.  06. 

102  61  Cal.  64,  71,  21  Am.  Rep.  6fi7. 
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other  qnestions  discussed  under  tibis  head,  has  been  declared 
and  followed  in  a  large  number  of  cases.^^  Just  vh&t 
amounts  to  an  abuse  cannot  be  stated  in  the  form  of  a  legal 
proposition,  notwithstanding  that  discretion  has  its  legal  limi- 
tations. No  more  lucid  exposition  of  these  limitations  may 
be  found  than  that  by  Justice  Sanderson  in  Baily  v.  Tasffe,^** 
as  follows :  'T!Tie  discretion  intended,  however,  is  not  a  capri- 
cious or  arbitrary  discretion,  but  an  impartial  discretion,  guided 
and  controlled  in  its  exercise  by  fixed  legal  principles.  It  h 
not  a  mental  discretion,  to  be  exercised  ex  gratia,  but  a  legal 
discretion,  to  be  exercised  in  conformity  with  the  spirit  of  the 
law,  and  in  a  manner  to  subserve  and  not  to  impede  or  deiest 
the  ends  of  substantial  justice.  In  a  plain  case,  this  disciedon 
has  no  office  to  perform,  and  its  exercise  is  limited  to  doubtful 
cases,  where  an  impartial  mind  hesitates.  If  it  be  doubted 
whether  the  excuse  offered  is  sufficient  or  not,  or  whether  the 
defense  set  up  is  with  or  without  merit  in  foro  legis,  when  ex- 
amined under  those  rules  of  law  by  which  judges  are  guided 
CO  a  conclusion,  the  judgment  of  the  court  below  will  not  be  dis- 
turbed. If,  on  the  contrary,  we  are  satisfied  beyond  a  reason- 
able doubt  that  the  court  below  has  come  to  an  erroneous  con- 
clusion, the  party  complaining  of  the  error  is  as  much  entitled 
to  a  reversal  in  a  case  like  the  present  as  in  any  other."  It  will 
be  seen,  however,  how  far  it  falls  short  as  a  certain  guide  to  anj 
case  subsequently  arising. 

In  order  that  an  order  which  appears  to  have  done  injustice 
to  a  party  may  be  upheld,  lest  the  discretionary  power  of  the 
lower  court  be  invaded,  it  must  appear  that  it  was  made  in  the 
exercise  of  discretionary  power.  Thus  where  it  appeared  from 
the  record  that  the  court  refused  to  allow  a  witness  to  be  recalled 
for  further  examination,  and  in  the  opinion  of  the  appellate 
court  it  should  have  been  permitted,  and  the  refusal  was  due 
to  an  erroneous  supposition  that  it  had  no  discretion  to  permit 
it,  the  judgment  was  reversed  and  a  new  trial  ordered.***    And 

108  This  general  rule,  like  some  of  the  others  already  stated,  is  too 
Trell  understood,  and  has  been  too  frequently  decided  to  warrant  or  to 
require  citation  of  authority. 

104  20  Cal.  423. 

los  Tyler  v.  Healey,  61  Gal.  101. 
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in  Heinlen  v.  Cross/®*  a  writ  of  mandate  was  granted  to  com- 
pel a  judge  of  the  superior  court  to  hear  an  application  for  an 
injunction  which  he  had  dismissed,  upon  the  erroneous  sup- 
position that  he  had  no  power  to  grant  it,  pending  an  appeal 
which  had  been  taken  in  the  case.  Under  this  head  may  be 
restated  the  rule  that  unless  an  order  granting  a  new  trial  has 
been  made  upon  some  legal  proposition,  which  may  be  con- 
sidered in  itself,  a  stronger  showing  is  required  to  justify  the 
supreme  court  in  interfering  with  it  than  with  an  order  refusing 
a  new  trial.^®''  The  following  is  a  fuller  and  clearer  expression 
of  the  rule :  ''Orders  of  trial  courts  granting  new  trials  are  not 
often  disturbed,  and  yet,  when  it  appears  that  such  an  order 
was  granted  through  misapprehension  of  the  law,  it  should  be 
reversed  as  readily  as  an  order  refusing  a  new  trial."^®®  N"o 
very  satisfactory  explanation  for  this  rule  can  be  found  in  the 
California  reports,  though  the  rule  itself  has  been  often  an- 
nounced. Probably  the  most  important,  if  not  the  only,  under- 
hing  reason  is  that  in  granting  a  new  trial  the  trial  court  ex- 
ercises a  discretion  which  the  appellate  court  will  not  invade 
except  upon  very  clear  grounds,  whereas  a  refusal  to  grant  a 
new  trial  merely  presents  a  case  of  nonaction.  But,  of  course, 
this  explanation  would  ndt  hold  true  where  the  grounds  of  the 
motion  which  was  denied  called  for  the  exercise  of  discretion 
in  reviewing  and  passing  upon  them.*®* 

106  63  Cal.  C4. 

107  See  Cooney  v.  Furlong,  66  Cal.  620,  6  Pac.  388;  ante,  chapter  19. 
The  rule  that  the  granting  of  a  new  trial  for  insufficiency  of  the  evi- 
dence will  only  be  reversed  where  there  has  been  a  manifest  abuse  of 
discretion  was  held  inapplicable  where  the  hearing  of  the  motion  was 
before  a  jud^  who  did  not  preside  at  the  trial:  Sands  v.  Cruikshank, 
15  S.  Dak.  142,  87  N.  W.  689. 

108  Schramm  v.  Southern  Pac.  Co.,  87  Cal.  426,  25  Pac.  481;  Dunklev. 
Spokane  Falls  etc.  Ry.  Co.,  20  Wash.  254,  55  Pac.  61.  For  a  case  of  abuse 
of  discretion  in  granting  a  new  trial  on  ground  of  newly  discovered  evi- 
dence, see  Mowry  v.  Raabe,  89  Cal.  606,  27  Pac.  167.  Order  granting 
new  trial  because  of  abuse  of  discretion  in  Lowe  v.  Long,  5  Idaho,  122, 
47  Pac.  93. 

100  See  Tibbet  v.  Tom  Sue,  125  Cal.  644,  58  Pac.  160;  Doolin  v.  Om- 
nibus Cable  Co.,  125  Cal.  141,  57  Pac.  774;  Wormouth  v.  Gardner,  106 
Cal  149,  38  Pac.  646. 

New  Trial,  Vol.  11—02 
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§  684.    limitations  resting  upon  presnmptioni  in  favor  of 
judgment  or  order  appealed  from. 

On  appeal  the  presumption  of  regularity  and  correctn^  in 
the  judgment  or  order  appealed  from,  and  in  the  eie^  and 
proceedings  leading  up  to  it,  in  some  of  its  varied  phases,  meet 
the  appellant  at  every  point.  And,  where  the  recitals  in  a  judg- 
ment, read  together,  are  as  susceptible  of  a  construction  which 
will  sustain  the  judgment  as  of  a  construction  which  will  defeat 
it,  the  presumption  in  favor  of  the  judgment  requires  fiiat  the 
former  construction  be  adopted.**^ 

The  appellant  must  make  it  aflBrmatively  appear  by  the  record 
that  the  judgment  or  order  has  been  affected  by  error,  irregu- 
larity or  abuse  of  discretion,  in  the  lower  court.  To  this  end, 
it  is  incumbent  upon  him  assuming  that  he  has  laid  the  prop*?! 
foundations  and  saved  exceptions  during  the  proceedings  in  the 
lower  court,  to  present  in  the  record  as  complete  and  detailed 
a  history  of  the  proceedings  as  is  necessary  to  overcome  the 
aforesaid  presumption.  If  sufficient  does  not  appear  for  his 
purpose  in  the  judgment-roll,  and  it  seldom  does,  he  mu^t 
resort  to  a  bill  of  exceptions  or  statement  for  that  purpose."' 

110  Davis  V.  Lezinsky,  03  Cal.  126,  28  Pac  811.  In  this  esse  it  m 
held  that  upon  an  appeal  from  a  judgment  on  the  judgment-roll  9ka^ 
where  the  record  shows  that  the  cause  was  tried  by  the  court  npon  i*- 
fiucs  joined,  and  the  recitals  in  the  judopiient  show  that  the  cause  «»* 
tried  upon  the  papers  and  records  on  file,  together  with  the  sUtemcnts 
made  by  the  respective  parties,  it  will  be  presumed  that  the  jadgmot 
was  sustained  by  the  statements  and  admisaionfl  <^  the  paitieib  ^  ^ 
fact  that  i£  further  recites  that  there  was  no  evidence  offered  is  ^ 
sufficient  to  overcome  such  presumption.  To  same  effect,  Byers  v.  Both- 
child,  11  Wash.  206,  39  Pac.  688. 

111  See  Bo^'ers*  California  Dredging  Co.  v.  San  Francisco  Bridgets 
132  Cal.  342,  64  Pac.  475;  Mock  v.  City  of  Santa  Rosa,  126  Cal  31^\ 
58  Pac.  826 ;  Byxbee  v.  Dewey,  128  Cal.  322,  60  Pac.  847 ;  Reed  v.  Cra«' 
116  Cal.  473,  48  Pac.  491;  Orange  Growers'  Bank  v.  Duncan.  133  Cal 
264,  65  Pac.  469;  Stewart  v.  HoUings worth,  129  Cal.  177,  61  !*«.  S3«; 
Hawley  v.  Kocher,  123  Cal.  77,  66  Pac.  696;  Brind  v.  Gregory.  120  Cti 
640,  53  Pac.  25;  Barber  v.  Mulford,  117  Cal.  356,  49  Pac  206;  Thoicp- 
son  V.  Alford,  135  Cal.  52,  66  Pac.  083;  Cheda  v.  Skinner  (An^^'f 
Pac.  64;  Rumney  Land  etc.  Co.  v.  Detroit  etc  Cattle  Co.,  19  Mont  557, 
40  Pac.  395;  Wood  v.  Gleim,  19  Mont.  22,  47  Pac  5;  Peers  v.  Reed.  23 
Nev.  404,  48  Pac.  897 ;  Reinharl  v.  Company  D,  First  Brigade,  Ne«^ 
Xational  Guard,  23  Nev.  369,  47  Pac  979;  De  Lendrecie  v.  Pe*,  1  ^' 
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What  use  can  be  made  of  the  statement  or  bill  will  be  de- 
termined when  the  appeal  from  the  judgment  is  reviewed  upon 
its  merits.  The  insufficiency  of  the  evidence  to  justify  the  de- 
cision cannot  be  considered  upon  such  an  appeal  taken  more 
than  sixty  days  after  entry  of  the  judgment,  and  the  use  of  the 
statement  will  be  limited  at  the  hearing  to  such  matters  as  are 
authorized  to  be  determined  upon  the  appeal.^^  Reference 
may  be  had,  however,  on  motion  for  new  trial,  to  the  pleadings 
in  a  case  for  the  purpose  of  ascertaining  the  issues  and  deter- 
mining the  correctness  of  the  rulings,  and  it  is  to  be  presumed 
upon  appeal  that  such  reference  was  made,  and  the  fact  that  it 
was  made  need  not  be  presented  by  a  bill  of  exceptions.**' 

On  the  general  proposition  that  the  presumptions  in  favor 
of  the  conclusion  of  the  lower  court  must  be  thus  overcome^  a 
vast  array  oi  authorities  might  be  cited.  Indeed,  the  presump- 
tion is  in  some  way  referred  to  in  a  large  percentage  of  cases 

Dak,  422,  48  N.  W.  342;  Thiset  v.  Strong,  7  N.  Dak.  565,  75  N.  W.  922; 
Parrel  v.  Oregon  Gold  Mm.  Co.,  31  Or.  463,  49  Pac.  876;  Tatiim  v. 
Maaeie,  20  Or.  140,  44  Pac.  494;  0*Coimor  v.  Van  Hoy,  29  Or.  606,  45 
Pac.  762;  Richardson  &  Boynton  Co.  v.  Dunlap,  26  Or.  270,  38  l:'ac. 
1;  MerchanU'  Bank  v.  McKinnoy,  1  S.  Dak.  78,  45  N.  W.  203;  Kehoe 
T.  Hanson,  6  6.  Dak.  322,  60  N.  W.  31 ;  Merchants'  Nat.  Bank  v.  Mc- 
Kinney,  6  8.  Dak.  58,  60  N.  W.  162 ;  Foley-Wadsworth  Co.  v.  Porteous, 
7  S.  Dak.  34,  63  N.  W.  166;  Hecla  Gold  Mn.  Co.  v.  Giaborn,  21  Utah, 
^,  59  Pac.  518 ;  Casey  t.  Oakes,  17  Wash.  409,  50  Pac.  53 ;  Seibel  v. 
Bath,  6  Wyo.  409,  40  Pac.  756.    Any  matter  dehors  the  record,  relied 
on  to  destroy  the  presumptions  in  favor  of  the  judgment,  upon  an  ap- 
peal therefrom,  must  be  emSodied  in  a  bill  of  exceptions;  and  if  any 
matters  could  have  been  presented  to  the  court  below  which  would  have 
authorized  the  judgment,  it  will  be  presumed  that  they  were  presented 
if  the  record  does  not  ehow  the  contrary:  Caruthers  v.  Hensley,  90  Cal. 
M,  27  Pac.  411.    In  the  absence  of  a  statement  of  facts  or  bill  of  ex- 
ceptions showing  the  drcumstances  under  which  a  judgment  is  ren- 
dered, the  supreme  court  will  not  review  the  action  of  the  trial  court  in 
entering  judgment  in  excess  of  the  verdict  of  a  jury :  Carpenter  v.  Bar- 
ry) 26  Wash.  256,  66  Pac.  303.    The  appellant  is  responsible  for  all  de- 
ficiencies in  the  bill  of  exceptions;  and  where  it  is  unintelligible  or  con- 
flicting, it  will  be  interpreted  against  him,  and  in  support  of  the  judg- 
ment i  Bank  of  Chadron  v.  Anderson,  7  Wyo.  441,  53  Pac.  280. 

"«  Wall  V.  Mines,  128  Cal.  136,  60  Pac.  682. 

"8  Southern  Pac.  R.  R.  Co.  v.  Superior  Court,  105  Cal.  84,  38  Pac. 
627. 
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which  reach  appellate  tribunals.  The  operation  of  this  pre- 
sumption is  somewhat  modified  on  appeal  from  a  judgment  of 
nonsuit.  In  such  case^  the  presumptions  upon  appeal  are  not 
strong  for  the  correctness  of  the  ruling;  but  the  evidence  must 
be  construed  as  strongly  as  possible  the  other  way;  since  the 
plaintiff  is  entitled  to  a  judgment  upon  the  merits,  if  there  U 
any  substantial  evidence  in  his  favor.***  But  an  objection  to 
evidence  is  a  mere  reason  offered  for  its  exclusion,  and,  whers 
the  party  appealing  complains  of  its  exclusion,  if  the  court  de- 
cided correctly  in  rejecting  the  testimony  for  any  other  r^ison 
which  might  have  been  urged,  its  ruling  must  stand  upon  ap- 
peal. In  such  case,  it  is  not  important  whether  the  best  ob- 
jection was  made,  or  whether  any  objection  was  made.  But 
where  testimony  is  admitted  against  objection,  the  party  com- 
plaining of  such  ruling  must  confine  himself  to  objections 
specifically  taken  at  the  trial  and  stated  in  the  record — ^the  dis- 
tinction being  between  the  case  of  a  party  seeking  to  reverse 
a  judgment,  and  that  of  a  party  resisting  the  attempt  and 
springing  from  the  rule  that  all  intendments  run  in  suppon 
of  the  judgment.**'  And  it  has  been  held  that^  if  the  recorJ 
on  appeal  does  not  purport  to  contain  all  the  evidence,  an  er- 
roneous ruling  in  the  admission  of  evidence  cannot  be  held 
prejudicial  on  appeal.***  It  was  also  held  that  an  appellant 
who  relies  upon  evidence  outside  the  issues  must  make  it  af- 
firmatively appear  that  it  was  received  without  objection.**^ 

114  Vermont  Marble  Co.  v.  Declez  Granite  Co.,  135  Cal  579,  87  Am. 
St.  Ecp.  143,  67  Pac.  1057. 

115  Davey  v.  Southern  Pac.  Co.,  116  Cal.  326,  48  Pac  117. 

lie  Brown  v.  Casey,  80  Cal.  504,  22  Pac.  257.     The  decision  ia  evi- 
dently  unsound.     Numeroua   cases   could   be   cited.     For  instance,   in 
Santa  Maria  v.  Connolly,  79  Cal.  617,  21  Pac.  1003,  it  was  held  that 
the  rule  that  every  intendment  is  in  favor  of  the  order  of  the  court 
below  grantiner  a  new  trial  is  not  applicable,  where  the  question  pre- 
sented is  purely  one  of  law,  and  this  court  is  satisfied  that  an  error 
lias  Tieen  committed.     See,  also,  Goodale  Lumber  Co.  v.  Shaw.  41  Or. 
544,  69  Pac.  546,  holding  that  where  it  affirmatively  appears  that  the 
bill  of  exceptions  contains  all  the  testimony  applicable  to  the  deciMon 
of  a  point,  and  all  that  was  considered  by  the  trial  judge  in  his  ruliiv, 
it  is  sufficient  to  secure  a  consideration  by  the  appellate  court,  i^ongh 
rot  all  the  testimony  on  other  points  is  before  the  court.    To  same  ef- 
fect, Wilson  v.  Atkinson,  G8  Cal.  590,  10  Pac.  203. 

117  Riverside  Water  Co.  v.  Gage,  108  Cal.  240,  141  Pac.  299. 
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The  scope  and  effect  of  the  presumption  was  thus  stated  by 
Wallace,  C.  J.,  in  Doyle  v.  Franklin:*^®  "It  is  hardly  neces- 
sary  to  refer,  in  this  connection,  to  the  settled  rule  that  all  in- 
tendments here,  consistent  with  the  record  as  presented,  must 
be  taken  in  support  of  the  proceedings  of  the  court  below,  and 
that  the  burden  is  upon  the  appellant  to  make  the  alleged  er- 
ror manifest."  In  another  case,  the  same  learned  justice  ex- 
pressed the  same  idea  thus :  "The  rule  is  familiar  that  a  party 
complaining  of  alleged  error  committed  to  his  injury  must 
point  it  out — error  will  not  be  intended,  but  the  presumption 
indulged  is  that  the  proceedings  below  were  correct,  so  far  aa 
such  presumption  is  not  overcome  by  the  record."  ^^* 

The  most  frequent  occasions  for  the  application  of  the  rule 
is  where  the  court  presumes  in  favor  of  the  suflRciency  of  the 
evidence  to  support  a  finding,  the  evidence  not  appearing  in 
the  record.**^ 

118  4S  Cal.  537,  540. 

!!•  Moore  v.  Massini,  43  Cal.  489,  401. 

120  See  Thompson  v.  Weeks,  26  Cal.  51,  58;  Grewcll  v.  Henderson, 
7  Cal.  291;  Freeman  v.  Marshal,  137  Cal.  159,  69  Pac.  986;  Schuur  v. 
Rodenbach,  133  Cal.  85,  65  Pae.  298 ;  Shepherd  v.  Turner,  129  Cal.  530, 
62  Pac.  106;  Woodmen  of  the  World  v.  Rutledge,  133  CI.  640,  65  Pac. 
no5;  Beattie  v.  Crewdson,  124  Cal.  577,  57  Pac.  463;  Rowe  v.  Blake, 
112  Cal.  637,  44  Pac.  1084;  People  v.  Creegan,  121  Cal.  554,  53  Pac. 
1082;  Redlands  etc.  Water  Co.  v.  Redlands,  121  Cal.  365,  53  Pac.  843; 
Estate  of  Kelly,  63  Cal.  106;  Beach  v.  Spokane  Ranch  etc.  Co.,  25 
Mont.  379,  65  Pac.  Ill;  Sadler  v.  State,  23  Nev.  141,  43  Pac.  915;  Lin- 
coln-Lucky k  Lee  Min.  Co.  v.  Hendry,  9  N.  Mex.  149,  50  Pac.  330;  Witt 
V.  Cuenod,  9  N.  Mex.  143,  50  Pac.  328;  Liebe  v.  Nicolai,  30  Or.  364,  48 
Pac.  172;  Tatum  v.  Massie,  29  Or.  140,  44  Pac.  494;  State  v.  Colestock, 
41  Or.  9,  67  Pac.  418;  Adkine  v.  Monmouth,  41  Or.  266,  68  Pac.  737; 
United  States  Mort.  Co.  v.  Marquam,  41  Or.  391,  69  Pac.  37,  41;  Ad- 
vance Thresher  Co.  v.  Esteb,  41  Or.  469,  69  Pac.  447,  case  of  directed 
verdicts;  Blackman  v.  Hot  Springs  (City  of),  14  S.  Dak.  497,  85  N.  W. 
090:  Adams  v.  Deyette,  5  S.  Dak.  418,  49  Am.  St.  Rep.  887,  50  X.  W. 
214;  Hecla  Gold  Min.  Co.  v.  Oisborn^  21  Utah,  68,  59  Pac.  518;  Cul- 
mer  v.  Caine,  22  Utah,  216,  61  Pac.  1008;  Zindorf  Construction  Co.  v. 
Western  American  Co.,  27  Wash.  31,  67  Pac.  374;  Thacker,  Wood  & 
Co.  V.  Mallory,  27  Wash.  670,  68  Pac.  199;  In  re  Bernier's  Estate,  17 
Wash.  689,  50  Pac.  495.  Where  appellant,  by  incorporating  in  the  bill 
of  exceptions  the  evidence  introduced  prior  to  the  overruling  of  his  mo- 
tion for  a  nonsuit.  Brings  up  for  review  such  ruling,  and  error  appears 
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The  general  rule  where  error  is  urged  for  the  exclusion  of 
evidence  requires   the   party  taking   the  exception   to  clearly 
show,  by  the  record,  that  the  testimony  was  relevant  to  the  is- 
sue, and  not  merely  that  it  might  have  been.     In  Cohn  v.  Mul- 
ford,**^  the  defendant  (appellant)  had  offered  to  prove  that 
a  sale  and  transfer  of  a  stock  of  goods  was  fraudulent,  by  evi- 
dence of  a  similar  transaction  about  a  year  prior  thereto.    Tn 
passing  upon  the   point,  the  supreme  court    said:  'This  evi- 
dence was  rejected;  and  the  propriety  of  its  exclusion  is  the 
point  before  us.     We  do  not  see  the  materiality  of  the  testi- 
mony, and  no  explanation  was  given  to  show  its  relevancy.    It 
is  not  even  proposed  to  show  that  this  first  sale  was  fraudulent, 
and  even  then,  some  authorities  held  that  the  evidence  would 
be  inadmissible;  this  rule  that  distinct  frauds  may  be  shown 
being  limited  to  such  frauds  as  were  contemporaneous,  or,  at 
most,  nearly  so,  and  not  embracing  dealings  so  remote  in  point 
of  time.     The  error  imputed  must  clearly  appear  when  th^t 
error  consists  in  the  exclusion  of  testimony.    Upon  the  face 
of  the  exception,  it  must  appear,  not  that  possibly  the  proof 
might  have  been  relevant,  but  that  it  clearly  was."    Xor  upon 
appeal  from  the  judgment,  on  the  judgment-roll  alone,  will  it 
1;€  presumed  that  there  was  any  evidence  upon  points  in  re- 
spect of  which  there  is  no  finding.***    Where,  however,  the 
trial  court  gives  as  its  reason  for  not  making  findings  upon  mt« 
tcrial  issues  presented  by  an  affirmative  defense,  that  such  find- 
therein,  there  is  no  presumption  that  the  deficiency  in  appellee's  eri- 
dence  waa  rendered  harmless  by  the  evidence  which  appellant  after- 
ward introduced,  eince  it  was  the  duty  of  the  appellee  to  include  ia  the 
bill  of  exceptions  such  portions  of  the  evidence  given  by  appellint,  if 
any,  tending  to  supply  such  deficiency:  Cleveland  Oil  etc.  Mfg.  Oo.  f. 
Norwich  Union  Fire  Ins.  Soc.,  34  Or.  228,  65  Pac.  435.    Thongh  the 
evidence  not  brought  up,  yet  if  findings  in  irreconcilable  conflict,  the 
decree  cannot  be  sustained:  KountE  v.  Kountz,  16  8.  Dak.  66,  87  N.  W. 
623.     Presumption  in  favor  of  direction  of  verdict  strong  against  party 
against  whom  verdict  directed:  Coldwell  v.  Maxfldd,  7  S.  Dak.  361,  M 
N.  W.  166. 

121   16  Cal.  61,  52. 

12»  Greer  v.  Greer,  135  Cal.  121,  67  Pac.  20;  Edelman  v.  McDonnril 
126  Cal.  210,  68  Pac.  628;  Reynolds  v.  Sorosis  Fruit  Co.,  133  OaL  685, 
66  Pac.  21 ;  Hockstein  v.  Berghausen,  123  Cal.  681,  66  Pac.  647;  VTiiM- 
low  V.  Gohransen,  88  Cal.  450,  26  Pac.  604;  Hawes  v.  Clark,  W  CaL 
272.  24  Pac.  116;  Himnielinan  v.  Henry,  84  Cal.  104,  23  Pac  109^ 
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inga  were  immaterial,  it  will  be  presumed  on  appeal  from  the 
judgment  that  evidence  was  introduced  at  the  trial  suflBcient 
to  support  the  allegations  of  the  answer,  and  the  failure  to  find 
thereon  is  ground  for  reversal  of  the  judgment.*^ 

The  presumption  that  the  court  instructed  the  jury  fully  and 
correctly  upon  every  material  issue  will  prevail,  unless  the 
instructions  are  presented  in  the  record. ^^  And  in  the  ab- 
sence of  the  evidence,  a  finding  which  may  possibly  be  con- 
strued either  as  inconsistent  or  as  consistent  with  the  plead- 
ings, the  other  findings,  and  the  judgment,  cannot,  upon  either 
construction,  furnish  ground  for  reversal  of  the  judgment.^** 

So  far  is  this  presumption  indulged,  that  where  an  improper 
remark  or  suggestion  has  been  made  by  the  judge  or  by  counsel, 
to,  or  in,  the  presence  of  the  jury,  it  will  be  presumed,  in  the 
absence  of  the  instructions  from  the  record,  that  the  jury  were 
finally  admonished  or  instructed  with  reference  thereto.  Thus, 
where  remarks  were  made  by  the  prosecuting  attorney  in  a 
criminal  case,  alleged  to  have  had  a  tendency  to  prejudice  the 
jury  against  the  defendant,  and  the  instructions  were  not  con- 
tained in  the  record,  the  court  said :  ^'We  are  bound  to  presume 
that  the  error,  if  any,  was  cured  by  the  instructions  afterward 
given  by  the  court/^  **^  And  the  same  presumption  prevails 
where  improper  remarks  are  shown  to  have  been  made  by  coun- 
sel during  the  trial,  in  the  presence  of  the  jury,  in  a  civil  case, 
the  instructions  not  appearing  in  the  record.**'^    And,  where 

128  Spect  V.  Specif  88  Cal.  437,  22  Am.  Bt  Hep.  314,  26  Pao.  203. 

i!24  Searle  v.  Emerson,  25  Cal.  294;  Garrison  v.  McGlackley,  38  Cal. 
78;  Tully  v.  Harloe,  35  Cal.  302,  310;  95  Am.  Dec.  102;  Hall  v.  Dowling, 
18  Cal.  619;  More  v.  Finger,  128  Cal.  313,  60  Pac.  933;  Hagarty  v. 
Strong,  10  8.  Dak.  686,  74  N.  W.  1037.  It  must  be  presumed  upon  ap- 
peal, where  additional  instructions  were  given  which  are  not  embodied 
in  the  record,  thai  under  such  instructions,  taken  with  those  given  and 
refused,  the  laV  of  the  case  was  properly  presented  to  the  jury:  Har- 
ris V.  Bamhart,  97  Cal.  646,  32  Pac.  589.  Where  all  the  evidence  is 
not  contained  in  the  record,  it  will  be  presumed  that  facts  assumed 
in  an  instruction  were  either  admitted  or  conclusively  proven  at  the 
trial:  Crossen  v.  Gransly  (Or),  70  Pac.  906. 

126  Machado  v.  Kinney,  135  Cal.  364,  67  Pac.  331. 

126  People  ▼.  Galvin,  9  Cal.  116. 

127  Clark  v.  Fast,  128  Cal.  422,  61  Pac.  72;  Fredericks  v.  Judah,  73 
Cal.  604^  15  Pac.  305.    See,  also,  Shoemaker  v.  Lumber  and  tihingle 
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no  motion  to  strike  out,  nor  anjihing  else  appears  to  the  con- 
trary, it  will  be  presumed  that  a  promise  to  show  the  relemocy 
of  evidence,  which  a  party  has  offered,  and  which  has  been  ad** 
mitted,  was  kept,  and  that  its  releyancy  was  subsequently 
shown.  *^ 

Where  the  instructions  appear  in  the  record,  and  are  daimed 
to  be  erroneous,  such  claim  will  be  of  no  avail  in  tiie  absence 
of  the  evidence,  unless  erroneous  in  every  conceivable  state  of 
the  evidence.  This  rule  was  established  and  very  clearly  state! 
at  an  early  date  in  Califorma,    In  People  v.  McCauley,*** 

MiU  Co.,  27  Wash.  637,  68  Pac.  380;  Richardson  v.  Carbon  HiU  Coal 
Co.,  10  Wash".  648,  39  Pac.  96. 

128  People  V.  Bidleman,  104  Cal.  608,  38  Pac.  502. 

12*  1   Cal.   379,   386.     See,  also,  Hinkle  v.   San  Frandsco  etc.  R. 
B.  Co.,  55  Cal.  627,  632;  People  v.  Whitney,  53  CaL  421;  People  v. 
Best,  39  Cal.  691;  Beckman  v.  McKay,  14  Cal.  251;  FroGt  v.  Grizzly 
Bluff  Creamery  Co.,  102  Cal.  525,  36  Pac.  929;  O'Connor  v.  Sontheni 
Pacific  R.  R.  Co.,  122  Cal.  681,  55  Pac.  688;  Gould  v.  Eaton,  117  CaL 
639,  49  Pac.  577;  People  v.  Cummings,  113  Cal.  88,  45  Pac.  184.    la 
O'Connor  v.   Southern  Pac.  R.  R.  Co.,  supra,  the  court  said:  "As  a 
matter  of  law,  this  court  cannot  say  that  the  facts  set  out  in  find- 
ing 1,  under  the  conditions  there  pictured,  may  not  have  caused  dam- 
age   fo    defendant's    property,  as  declared    by    finding  2.    The  court 
has  declared  that  damage  did  result  from  the  acts  done  under  ilie 
conditions  described  in  finding  1,  and  without  the  evidence  before  ns 
it  is  impossible  for  this  court  to  gainsay  that  declaration.    The  test 
would  seem  to  be  that  if  under  any  conceivable  state  of  facta  the* 
acte  might  result  in  damage  to  plaintiff's  property,  then,  in  th*  ab- 
sence of  the  evidence,  such  a  state  of  facts  must  be  assumed  to  have 
been  shown  at  the  trial  of  the  case.     By  finding  1  plaintiff  haa  the 
use  of  thirty-one  feet  of  the  street  between  the  railroad  track  and 
his  lot.     Less  the  sidewalk,  and  in  the  absence  of  the  railroad  track, 
he  would  have  the  use  of  seventy-two  feet.     As  matter  of  lav.  the 
court  cannot  say  that  thirty-one  feet  of  this  street  will  answer  all 
the  l^^timate  uses  to  which  it  might  be  put  by  plaintiff,  an  abutting 
owner,  any  more  than  it  can  say  that  ten  feet  would  be  amply  snfi- 
cicnt  for  all  his  legitimate  uses."    And  in  Gould  v.  Eaton,  supra,  the 
court  said;  "The  present  appeal  is  by  the  defendants  from  that  por- 
tion of  the  judgment  which  enjoins  them  from  diverting  to  lands  not 
riparian  to  the  creek  any  of  the  waters  naturally  flowing  in  its  chan- 
nel, and   from   preventing  or  interfering    with  the  flow  directly  hwk 
into  the  stream  from  the  mouth  of  the  tunnel  constructed  by  them 
of  one  and  forty-three  hundredths  inches  of  water,  measured  under 
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Inhere  the  instructions  and  exceptions  thereto  were  presented  in 
the  record,  but  not  the  evidence,  the  court  said;  "The  last  ob- 
jection urged  against  the  legality  of  the  proceedings  at  the 
trial  respects  the  charge  of  the  judge,  to  the  jury.  Several 
instructions  were  given  by  him,  which  were  excepted  to  by 
the  defendant's  counsel.  These  instructions  are  returned  on 
this  appeal,  but  no  portion  of  the  testimony  given  to  the  jury 
is  returned.  The  correctness  or  incorrectness  of  the  charge 
to  the  jury  cannot  be  determined,  without  the  court  having 
before  it  the  testimony  from  which  alone  can  be  seen  the  ap- 
plicability of  the  charge.  Instructions  are  always  given  with 
reference  to  the  facts  proved  to  the  jury,  and  an  instruction 
that  would  be  perfectly  sound  in  one  case,  might  be  unsound 
in  another.  The  propositions  laid  down  by  the  court  are  all 
correct  in  certain  cases;  whether  they  fitted  this  case,  cannot 
be  ascertained  from  the  record.  If  the  appellant  desired  to 
show  that  they  were  incorrect,  he  should  have  spread  upon  the 
record  the  testimony  or  the  facts  in  relation  to  which  the  law 
was  laid  down  by  the  courf 

But  the  presumption  will  not  prevail  where  an  instruction 
given  is  such  that  no  conceivable  state  of  the  evidence  would 
justify  it;  and  in  such  case,  the  absence  of  the  evidence  from 
the  record,  will  not  stand  in  the  way  of  a  reversal.  The  rule 
was  thus  stated  in  People  v.  Levison:**^  "It  is  true,  there  is 
no  statement  in  this  case.  But  when  the  instructions  are  er- 
roneous imder  any  and  every  state  of  facts,  then  this  court 
will  review  them.  For  it  follows  as  necessarily,  in  such  a  case, 
that  the  court  erred  to  the  prejudice  of  the  defendant  when 

a  four-inch  pressure.  The  court  found  that  this  amount  ot  water 
was  abstracted  and  diverted  from  the  channel  of  the  stream  by  reason 
of  the  tunnel  constructed  by  the  defendants,  and  the  appeal  is  directly 
from  the  judgment  upon  the  judgment-roll  without  any  bill  of  excep- 
tions. The  finding  by  the  court  of  the  amount  of  water  diverted  by 
means  of  the  tunnel  cannot  be  questioned  by  reason  of  the  statement 
therein  of  the  mode  by  which  this  amount  can  be  ascertained.  The 
evidence  before  the  court  by  which  it  determined  that  the  loss  could 
thus  be  ascertained  is  not  before  us,  and  it  must  be  assumed  that  it 
was  of  a  satisfactory  character,  and  the  conclusion  of  the  court  there- 
on must  be  accepted  by  us  as  correct." 

180  16  Cal.  99,   101,  76  Am.  Dec.   605.     See,  also.   People  v.  Dick, 
32  Cal.  213;  People  v.  King,  27  Cal.  514,  87  Am.  Dec.  95. 
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there  is  no  statement^  as  when  one  exists.    If^  howeTer,  &e 
instructions  may  be  correct  under  any  supposed  state  of  facts, 
the  appellant  must  show  affirmative  error,  we  presume  in  faror 
of  the  judgment  below,  and  will  not  reverse  the  judgment  when 
no  statement  appears/'    In  such  instances,  the  court  does  nut 
actually  decide  upon  matters,  aliunde  the  record,  but  obtains 
a  correct  idea  of  the  general  nature  of  the  case  from  the  rec- 
ord as  it  stands,  even  without  the  eyidence,  and  upon  the  in- 
formation  thus  obtained,    judges  whether,  upon  any  possible 
state  of  evidence,  legally  admissible,  the  instruction  complained 
of  can  be  upheld.     Thus,  in  People  v.  Dick,***  the  court,  after 
stating  the  general  rule,  said :  '^ut  it  is  not  in  all  cases  neces- 
sary, in  order  to  ascertain  thai  a  fatal  error  has  been  committed, 
that  the  evidence  should  be  before  the  court  of  review.    If  the 
action  of  the  court,  of  which  complaint  is  made,  be  manifestlj 
erroneous  under  any  and  every  conceivable  state  of  facts,  or 
under  the  facts  and  circumstances  of  the  case  as  they  seem  to 
have  been  assumed  by  the  court  that  tried  the  cause,  this  cotiit 
will  not  hesitate  to  review  such  action,  notwithstanding  the 
evidence  may  not  be  brought  before  us.'*    The  fact  that  an  in- 
struction was  given  will,  in  some  such  cases,  be  held  to  war- 
rant an  inference  that  evidence  must  have  been  given  on  the 

181  32  Cal.  213.  An  instance  of  such  an  instruction  ia  found  in 
People  V.  Podilla,  42  Cal.  635,  640.  See,  also,  H&rdy  ▼.  Hohl,  11 
Wash.  1,  39  Pac  277;  Hogan  v.  Peterson,  8  Wyo.  649,  59  Pac  161 
The  refusal  to  give  a  requested  charge  will  not  be  adjudged  error 
where  the  record  does  not  contain  the  instructions  given,  since  it  will 
be  presumed  that  they  covered  the  requested  charge:  Flint  v.  Nelson, 
10  Utah,  261,  37  Pac.  479.  Where  the  bill  of  exceptions  fails  to  show 
that  certain  instructions  complained  of  were  given,  or  they  were  ill 
which  were  given,  such  instructions  cannot  be  considered  on  ^peal: 
Hoi^an  V.  Peterson,  8  Wyo.  649,  69  Pac.  162.  Where  the  record  on 
appeal  presents  only  a  portion  of  the  charge  given  on  the  court's  own 
motion,  it  will  be  presumed  that,  as  an  entirety  such  charge  ooTered 
everything  contained  in  the  instructions  offered  and  refused:  Kolbe 
V.  Harrington,  15  S.  Dak.  263,  88  N.  W.  672.  Where  the  record  <m 
appeal  presents  only  a  portion  of  the  charge  given  on  the  courts  own 
motion,  it  will  be  presumed  on  appeal  that,  as  an  entirety,  such  chaiige 
covered  everything  properly  contained  in  the  instructions  offered  and 
refused:  Kolbe  v.  Harrington,  15  S.  Dak.  263,  88  N.  W.  672.  Where 
the  record  fails  to  disclose  what  instructions  were  in  fact  given,  tha 
court  cannot  review  the  refusal  to  give  those  which  were  requested: 
Garr  v.  Cranney  (Utah),  70  Pae.  863. 
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» 

snbject  to  which  the  instruction  relates^  and  the  instruction 
being  fundamentally  erroneous^  the  next  step  in  the  process 
of  reasoning  will  be  taken — namely,  that  no  conceivable  facts 
coidd  have  been  legally  established  which  warranted  the  in- 
struction. Thus,  where  the  court,  in  a  homicide  case,  errone- 
ously defined  murder,  in  the  second  degree,  the  court  said: 
'^We  must  assume,  from  the  fact  that  the  court  instructed  the 
jury  in  relation  to  murder  in  the  second  degree,  that  there 
was  some  evidence  in  the  case  requiring  an  instruction  on  that 
point;  but,  as  the  instruction  is  not,  and  cannot,  in  any  con- 
ceivable state  of  the  evidence  be,  a  correct  definition  of  mur- 
der in  the  second  degree,  we  cannot  say  that  the  error  was 
not  productive  of  an  injury  to  the  defendant/'  *** 

In  case  of  alleged  error  for  refusal  to  instruct,  the  general 
role  is  the  same.  Thus,  in  Brown  v.  Kentfield,*^  the  court 
said:  '^Certain  instructions  requested  by  the  plaintiff  were  re- 
fused; and,  though  no  formal  exception  to  this  ruling  appears 
in  the  record,  we  think  the  omission  is  supplied  by  the  stipu- 
lation of  counsel.  But  none  of  the  evidence  is  before  us ;  and 
in  its  absence,  we  cannot  say  but  that  the  instructions  were 
properly  refused,  because  of  an  entire  lack  of  evidence  on  which 
to  base  them.  Error  will  not  be  presumed,  but  must  be  shown 
affirmatively.''  And  in  Baldwin  v.  Bornheimer,***  the  court 
said:  "The  evidence  given  to  the  jury  does  not  appear  in  the 
transcript.  The  applicability  of  the  instructions  requested  by 
the  defendant  cannot,  therefore,  be  determined."  Many  other 
eases  are  to  the  same  effect.*** 

But  it  is  obvious  that  a  refusal  to  give  an  erroneous  instruc- 
tion could  not  be  the  basis  of  error;  therefore,  there  is  no  such 
qualification  of  the  rule  applicable,  as  is  above  stated,  to  instruc- 
tions which  are  given.  A  mere  abstract,  erroneous  instruction, 
where  given,  may  be  misleading,  and  therefore  prejudicial;**^ 
but  no  harm  can  possibly  result  from  a  refusal  to  give  such  an 

182  People  V.  Long,  39  Cal.  694,  697. 
188  60  Cal.  120,  132. 

184  48  Cal.  433;  People  v.  Clark,  121  Cal.  633,  54  Pac.  147. 

185  See  Nelson  v.  Lemmon,  10  Cal.  49;  White  v.  Abernathy,  3  Cal. 
426;  People  v.  Best,  39  Cal.  691;  People  v.  Brotherton,  47  Cal.  407. 

I8e  See  ante.  §  321. 
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instruction.  Consent/*^  the  making  of  any  order  which  the 
court  had  power  to  make/*®  service  of  notices  and  other  pa- 
pers,*^  and  many  other  matters,*^  will  be  presumed  in  sup- 
is?  Illinois  Trust  etc.  Bank  ▼.  Pacific  Ry.  Co.,  116  Cal.  285,  47  Fit 
aO;  Churchill  t.  Baumann,  104  Cal.  369,  36  Pac  03,  38  Fa«.  43; 
Shepherd  v.  Jones,  71  Cal.  223,  16  Pac  711;  Hitchcock  v.  Canitiiers, 
82  Cal.  523,  23  Pac.  48;  Cockrill  ▼.  Clyma,  98  Cal.  123,  32  Ptc.  888; 
McFadden  v.  Swinerton,  36  Or.  336,  59  Pac.  816,  62  Pac  12.  2  Cwn- 
piled  Laws  of  Utah  (1888),  section  3199,  authorizes  the  coait  to 
change  the  place  of  trial  to  the  nearest  court  when  the  parties  do 
not  agree  on  the  courC  to  wBich  the  change  shall  be  made.  Held, 
that  where  the  court  so  transfers  a  cause,  and  the  record  does  not 
show  the  contrary,  it  will  be  presumed  that  the  parties  did  not  agree 
as  to  a  court:  Elliott  v.  Whitmore,  10  Utah,  246,  37  Pac  461. 

138  Alameda  County  v.  Crocker,  125  Cal.  101,  67  Pac,  766;  Hoeft 
V.  Supreme  Lodge,  113  Cal.  91,  45  Pac.  185,  holding  that  where  the 
record  upon  appeal  from  the  judgment  does  not  ^ow  that  a  derauTrer 
interposed  was  not  disposed  of,  it  will  he  presumed  against  error  tbat 
it  was  disposed  of;  Kittle  ▼.  Bellegarde,  86  Cal.  556,  25  I'ac.  $S. 
that  executor  was  substituted;  nothing  appearing  to  oontrarr,  pr^ 
sumed  that  order  made  in  proper  time:  Kerns  v.  McCauley  (Idaho), 
69  Pac.  539. 

139  Sichler  v.  Look,  93  Cal.  600,  29  Pac.  220;  La  Fetra  ▼.  Gi«?oii, 
101  Cal.  246,  35  Pac.  765;  Beach  v.  Spokane  Ranch  &  W.  Co.,  25  Mont, 
367.  65  Pac.  106;  Murray  v.  Hauser,  21  Mont.  120,  63  Pac  99: 
Fletcher  v.  Nelson,  6  N.  Dak.  94,  69  N.  W.  63. 

140  It  will  he  presumed  that  amendments  were  served:  Ri^-erside 
County  V.  Stockman,  124  Cal.  222,  56  Pac.  1027;  that  findings  were 
waived:  Leadbetter  v.  Lake,  118  Cal.  515,  50  Pac.  686;  Benton  v.  Bea- 
ton, 122  Cal.  395,  55  Pac.  152;  Estate  of  Sanderson,  74  Cal.  199.  15 
Pac.  753;  Parker  v.  Beagle,  4  Idaho  453,  40  Pac  61;  that 
oral  instructions  were  properly  taken  down  by  court  reporter: 
People  V.  Ludwig,  118  Cal.  328,  50  Pac.  426;  that  a  jury  trial 
was  waived,  the  judgment  reciting  that  case  was  "regularly  heard 
before  the  court  sitting  without  a  jury":  Leadbetter  v.  Lake,  118 
Cal.  515,  50  Pac.  686;  that,  in  case  of  judgment  showii^  trial  upon 
issues  of  fact,  issue  of  law  was  first  disposed  of:  People  v.  Barr,  61 
Cal.  554 ;  in  case  of  two  judgments  appearing  in  the  record  that  prior 
was  set  aside:  Von  Schmidt  v.  Von  Schmidt,  104  Cal.  647,  38  I'ac 
361;  Paige  v.  Boeding,  96  Cal.  388,  31  Pac.  264;  that  notice  was 
amended,  where  a  copy  appeared  in  stat^nent  inconsistent  with  re- 
citals of  statement:  Monterey  County  v.  Cushing,  83  Cal.  507,  23  Fac 
70(7;  that  attorney  signing  pleading  in  judgment^roll  introduced  in 
evidence  had  authority:  Coward  v.  Clanton,  79  Cal.  23,  21  Pac  359; 
that  counter-allidavits    were    filed,  nothing    appearing    to   show  that 
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port  of  the  judgment,  in  the  absence  of  an  aflBxmative  showing 
to  the  contrary.  But  a  very  slight  showing  will  be  sufficient 
to  negative-  any  presumption  requiring  positive  action  by  the 
court. 

those  in  record  were  all  that  were  filed,  on  appeal  from  order  vacating 
levy  of  execution:  Shain  v.  Eikerenkotter,  88  Cal.  13,  26  Pac.  966; 
that  the  clerk  in  making  up  the  judgment-roll  regularly  performed 
bis  official  duty,  and  made  it  up  within  the  proper  time,  including 
all  papers  then  on  file  which  should  have  gone  into  it:  Gordon  v.  Dona- 
hue, 79  Cal.  501,  21  Pac.  970;  where  the  judgment-roll  contains  a 
copy  of  the  affidavit  of  the  mailin,^  of  the  summons  instead  of  the 
original,  that  the  original  affidavit  had  been  lost,  and  that  the  copy 
was  substituted  therefor  by  the  order  of  the  court,  upon  a  proper 
showing:  Sichler  v.  Ebok,  93  Cal.  600,  29  Pac.  220;  that  minor  de- 
fendants, who  were  nonresidents  of  the  state  at  the  commencement 
of  the  action,  and  who  were  served  with  summons  by  publication,  were 
over  the  age  of  fourteen  years,  and  that  no  service  of  the  summons 
or  complaint,  upon  the  parents  or  persons  having  them  in  charge  was 
required;  Emeric  v.  Alvarado,  64  Cal.  529,  2  Pac.  418;  that  court 
properly  refused  to  consolidate  actions,  there  being  nothing  in  record 
to  show  their  character:  Webb  v.  Trescony,  76  Cal.  621,  18  Pac.  796; 
that  proper  ground  existed  for  striking  out  a  pleading,  none  being 
8ho^vn:  Cleland  v.  Walbridge,  78  Cal.  358,  20  Pac.  730;  that  state- 
ment by  court,  that  evidence  has  been  offered  tending  to  prove  a 
particular  fact,  in  the  absence  of  the  evidence,  that  its  effect  was  as 
stnted  by  the  court:  California  Cent.  Ry.  Co.  v.  Hooper,  76  Cal.  404, 
18  Pac.  599;  where  findings  are  waived,  that  the  court  found  all  the 
matters  of  fact  in  issue  and  necessary  to  support  its  judgment  in 
favor  of  the  successful  party:  Blanc  v.  Paymaster  Min.  Co.,  95  Cal. 
624,  29  Am.  St.  Rep.  149,  30  Pac.  765;  Long  v.  Saufley,  89  Cal.  437, 
26  Pac.  902;  upon  collateral  appeal  from  an  order  made  in  the  court 
to  which  a  cause  was  transferred  that  the  judge  who  transferred  the 
cause  was  disqualified,  and  that  it  was  transferred  to  the  nearest 
court  in  which  the  like  objection  did  not  exist:  Broder  v.  Conklin, 
98  Cal.  360,  33  Pac.  211.  Sometimes  positive  acts,  outside  of  the 
regular  proceedin(^  in  the  cause,  will  be  presumed  to  have  been  done, 
if  such  presumption  be  necessary  to  support  the  judgment;  and  where 
a  judgment  is  entered  in  favor  of  the  plaintiff  in  an  action  for  the 
possession  of  the  property,  without  an  alternative  judgment  for  Its 
value  in  case  delivery  cannot  be  had,  it  will  be  presumed,  upon  appeal 
from  the  judgment,  in  the  absence  of  any  bill  of  exceptions,  that  it 
appeared  at  the  trial  that  the  plaintiff  had  already  obtained  posses- 
sion of  the  property  sued  for:  Caruthers  v.  Hensley,  90  Cal.  559,  27 
Pac.   411. 

Other  preeninptions. — That    cause    was    regularly    tried    and    sub- 
mitted:  Sherman  v.  Western  Inv.  Co.   (Ariz.),  52  Pac.  1120;  that  a 
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Though,  in  the  absence  of  any  showing  to  the  contrary,  it 
will  be  presumed  that  findings,  were  waived,  none  being  found 
in  the  record/^*  yet  the  presumption  has  no  force  where  a 
writing  clearly  intended  to  be  a  finding  upon  a  material  issue, 
appears  to  have  been  filed  by  the  judge  of  the  lower  court.*** 

plea  in  abatement  not  shown  to  have  been  urged  in  the  lower  court 
wa«  abandoned:  Southern  Cal.  Fruit  Exch.  v.  Stamm,  9  N.  Mex.  361, 
54  Pac.  846;  that  costs  were  taxed  and  inserted  in  the  judgment: 
Gould  V.  Elevated  Co.,  3  N.  Dak.  96,  54  N.  W.  316;  that  reference 
and  proceedings  by  referee  were  regular:  Trummer  v.  Konrad,  32  Or. 
54,  51  Pac.  447;  that  supplemental  complaint,  appearing  to  have  been 
used  on  a  motion,  wa«  also  a  factor  in  the  trial  before  jury:  Kobin- 
son  V.  Garlon,  34  Or.  319,  55  Pac.  959;  that  application  for  separate 
trials  was  properly  denied:  >ioyes  v.  Belding,  5  S.  Dak.  603,  59  N.  W. 
1069;  that  order  made  by  judge  within  territorial  jurisdiction  wa^s 
made  by  court:  Evana  v.  Bradley,  4  S.  Dak.  83,  55  N.  W.  721;  that 
where  the  record  on  appeal  shows  requested  instructions,  some  of 
which  are  marked  ''Refused"  and  others  do  not  appear  to  have  been 
refused  or  excepted  to,  the  instructions  not  refused  or  excepted  to 
were  given  by  the  trial  court:  Myers  v.  Longstaff,  14  8.  Dak.  98,  84 
N.  W.  233;  that  evidence  admitted  generally,  but  admissible  to  prove 
only  one  issue,  wa«  introduced  for  that  isaue  only,  and  not  on  other 
issues,  not  presented  by  the  pleadings;  8t.  Paul  F.  &  M.  ins.  Co.  v. 
Dakota  L.  etc.  Co.,  lO  8.  Dak.  191,  72  N.  W.  460;  where  in  action  to 
recover  possession  of  land,  the  complaint  containing  no  allegation 
that  it  lay  in  county  where  action  brouight,  there  being  no  application 
for  change  of  venue,  that  it  was  brought  in  the  proper  county:  Cole- 
man V.  Stalnacke,  15  8.  Dak.  242,  88  N.  W.  107;  in  absence  of  show- 
ing that  charge  of  court  was  oral,  that  it  was  in  writing  as  required 
by  statute:  Utah  Optical  Co.  v.  Keith,  18  Utah,  464,  56  Pac.  155; 
where  a  defendant'  demurs  and  afterward  answers,  but  before  trial 
withdraws  the  answer,  and  allows  judgment  to  be  entered,  that  he 
waived  the  demurrer,  the  record  disclosing  nothing  to  the  contrary: 
Evans  v.  Jones,  10  Utah,  182,  37  Pac.  262;  where  the  record  discloses 
on  order  overruling  a  demurrer,  that  a  demurrer  was  interposed  and 
overruled,  though  none  appears  in  the  record:  Commercial  Light  etc. 
Co.  V.  City  of  Tacoma,  17  Wash.  661,  60  Pac.  592;  that  a  cause  prop- 
erly triable  at  the  term  in  which  it  was  heard  was  duly  entered  on 
the  trial  docket  by  the  clerk,  such  being  his  duty:  Syndicate  Imp. 
Co.  V.  Bradley,  6  Wyo.  171,  43  Pac.  79,  44  Pac.  60. 

141  See  ante,  §  590. 

142  Kimball  v.  Stormer,  66  Cal.  116,  3  Pac.  408.  To  same  effect. 
Ball  V.  Kehl,  95  Cal.  606,  30  Pac.  780.  In  delivering  the  opinion  in 
the  first  case  the  court  said:  "But  the  writing  filed  by  the  court 
below  as  its  'decision,*  or  findings    (which  is  a  very  different  thing 
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And  although,  where  the  record  is  silent  upon  the  question 
whether  the  defendant  waived  his  right  to  trial  by  jury,  it  will 
he  presumed  upon  appeal  that  a  jury  was  waived  as  to  issues 
tried  by  the  court  in  the  first  instance,  yet  such  presumption 
cannot  be  indulged  where  the  record  shows  that  a  jury  trial 
was  had,  and  a  verdict  rendered  upon  vital  issues;  neither  can 

from  an  opinion),  is  always  sent  up  here,  and  conatitutea  a  part  of 
the  judgment-roll:  Code  Oiv.  Proc.,  S  670.  It  la  only  because  the 
findings,  aufficient  or  insufficient,  are  aent  up  as  a  part  of  the  judg- 
ment-roll, that  we  can  determine  whether  a  particular  finding  is  or  is 
not  sufficient.  In  one  sense,  an  insufficient  finding  is  not  a  finding, 
because  it  is  not  determinative  of  an  issue,  but  in  another  sense  an 
attempted  finding  found  in  the  decision,  filed  as  euch  by  the  court 
below,  is  a  finding.  It  ia  to  be  treated  aa  a  finding  in  eo  far  as  it 
enters  into  the  record  to  be  reviewed  in  this  court,  and  in  that  it 
clearly  shows  that  findings  were  not  waived  by  the  parties,  it  has 
been  held  here,  in  support  of  the  presumption  that  the  trial  court 
has  done  its  duty,  that  we  will  (where  there  are  no  findings)  pre- 
sume that  findings  were  waived,  unless  the  contrary  is  made  to  ap- 
pear by  bill  of  exceptions.  But  this  presumption  cannot  have  force 
AB  against  a  writing,  on  its  face  designated  the  'decision,'  filed  by  the 
court  below,  clearly  intended  to  be  a  finding  upon  a  material  issue, 
and  showing  that  the  court  ordered  a  jud^^cnt  in  favor  of  defendant, 
because  the  evidence  proved  that  one  of  the  pleas  of  the  defendant 
was  true.  The  court  below  having  attempted  to  find  upon  one  of  the 
material  issues  (the  evidence  not  sustaining  the  finding),  and  having 
failed  to  find  upon  another  material  issue,  the  judgment  must  be 
reversed/'  And  the  opinion  by  Commissioner  Van  Clief  in  the  second 
case  is  in  part  as  follows:  "But  there  is  no  finding  upon  the  issue  as 
to  adverse  user;  and  counsel  for  appellant  contend  that  for  this  rea- 
son the  decision  is  against  law.  The  onty  answer  to  this  point  by 
respondent's  counsel  is  that  inasmuch  as  the  record  does  not  show 
that  findings  were  not  waived,  it  must  be  presumed  that  they  were 
waived.  But  where,  as  in  this  case,  the  record  contains  written  find- 
ings of  fact  and  law,  the  presumption  contended  for  has  never  been 
indulged.  In  this  case  the  judgment-roll  contains  what  purport  to 
be  findings  of  fact  and  law  under  the  following  recitals:  *This  case 
having  been  heretofore  tried  and  submitted  upon  the  pleadings,  evi- 
dence, and  briefs  of  counsel,  the  court  finds  the  following  facts/  Fol- 
lowin'Qf  this  are  four  paragraphs  of  findings  of  fact;  and  under  the 
heading  'Conclusions  of  ^  law'  are  four  paragraphs  of  conclusions  of 
law.  Under  these  circumstances,  I  think  there  is  no  presumption 
that  a  finding  on  the  issues  as  to  adverse  user  was  waived." 
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it  be  presumed  from  the  fact  that  evidence  was  given  before 
the  court  after  a  special  verdict  of  the  jury  upon  vital  issues 
Bubmitted  to  it^  but  which  did  not  pass  upon  all  of  the  issues 
joined  in  the  case,  that  the  verdict  was  voluntarily  relin- 
quished.*** 

§  686.    Farther  ai  to  pretumptions  againit  error. 

In  the  preparation  of  the  record  on  appeal  where  error  in 
admitting^  or  excluding,  evidence  is  relied  upon^  nothing  should 
be  left  to  inference;  otherwise,  in  keeping  with  the  presump- 
tion, the  inference  will  be  against  the  appellant  Thus,  in 
Clark  V.  Sawyer/'**  the  court  said :  *'The  case  shows  that  when 
the  deeds  were  produced  in  evidence — ^more  than  sixteen  years 
after  they  were  made — ^they  bore  no  seals,  but  it  fails  to  show 
whether  they  were,  or  were  not,  in  fact,  sealed,  at  the  time 
they  were  made.  They  purported  to  have  been  sealed,  for  they 
closed  with  the  words:  ^n  witness  whereof,  I,  the  said  John 
C.  Hayes,  sheriff,  have  hereunto  set  my  hand  and  seal,'  etc; 
and  were  'signed,  sealed  and  delivered  in  the  presence  of  t 
subscribing  witness.  The  objection  was,  that  they  'appeared 
never  to  have  been  sealed  by  the  said  Hayes,'  This  objection 
was  overruled,  and,  so  far  as  we  can  know  from  the  recori, 
properly.  Upon  inspection,  it  may  have  appeared  to  the  court 
that  the  deeds  were  sealed,  and  that  the  seals  had  become  de- 
tached. The  further  objection  to  two  of  the  deeds  that  flie 
certificates  of  acknowledgment  which  purported  to  have  been 
made  by  a  notary  public,  'do  not  appear  to  bear  his  official  or 
other  seal,*  may  be  answered  in  the  same  way.  Though  thef 
bore  no  ofHcial  or  other  seal  when  exhibited  in  evidence,  it  may 
have  been  clear  that  they  were  properly  sealed  when  made.  The 
objection  is  met  by  the  rule  that  he  who  alleges  error,  mu*t 
make  it  clearly  to  appear.**  And  where  it  was  urged  as  error 
that  the  original  notes  of  the  reporter  were  not  filed  with  the 
transcript,  as  required  by  law,  the  court  said :  *^ut  the  record 
does  not  show  that  they  were  not  filed.  The  presumption  is, 
in  support  of  the  judgment,  and  it  is  the  duty  of  the  appellant 

• 

148  Montgomery  v.  Sayre,  91  Cal.  206,  ?7  Pac.  640. 
144  48  Cal.  133,  141.    See,  also,  Thompson  v.  Morrow,  2  Cal.  99,  56 
Am.  Dec.  318w 


1473    SCOPE  OP  BEVIEW  AND  DECISION  ON  APPEAL.    §  685 

to  make  an  alleged  error  apparent  from  the  record.  It  may  be 
that  it  appeared  that  the  original  notes  were  on  file.'*  ^^  And 
the  rule  applies  T^here  insuflSciency  of  evidence  is  assigned  for 
error,  and  the  recdrd  discloses  something  from  which  it  may 
be  reasonably  inferred  that  the  requisite  evidence  was  intro- 
duced, and  the  record  gives  no  explanation  to  rebut  the  infer- 
ence. Thus,  where  it  was  urged  that  there  was  no  evidence  in 
support  of  an  allegation  that  a  guardian  ad  litem  for  an  infant 
was  appointed,  and  the  record  showed  that,  during  the  trial, 
plaintiff's  counsel  handed  a  paper  to  the  clerk,  saying:  "This 
is  the  paper  in  reference  to  the  guardian  ad  litem,'*  the  court 
said:  '^It  therefore  appears  that  a  paper  in  relation  to  the 
guardian  ad  litem  was  in  evidence.  What  were  its  contents? 
It  certainly  was  incumbent  upon  the  appellants  to  show  what 
the  contents  were,  notwithstanding  that,  it  was  not  a  most 
complete  and   perfect   appointment.    The   presumption  is  in 

145  People  V.  Grundell,  75  Gal.  301,  804,  17  Pac.  214.  In  the  first 
ca«e  the  court  said:  "We  cannot  eay  the  court  abused  its  discretion  in 
di&allowing  plaintiff's  motion  to  file  a  second  amended  complaint. 
It  does  not  appear  from  the  transcript  that  any  proposed  amendment 
was  served  or  presented,  or  that  the  notice  of  motion  pointed  out  the 
precise  amendment  which  plaintiff  would  ask  leave  to  make  or  file." 
In  the  second  case.  Chief  Justice  Beatty  delivering  the  opinion,  said: 
"Appellants  have  made  no  point  in  the  argument  upon  the  refusal 
of  leave  to  amend,  probably  for  the  reason  that  they  have  never  speci- 
fied either  in  the  superior  court,  or  in  this  court,  any  amendment  that 
they  could  make,  or  that  they  desired  to  make."  In  the  absence  of 
such  s^cification  it  cannot  be  held  that  the  superior  court  abused  its 
discretion  in  denying  leave  to  amend."  In  Babcock  v.  OaldweH,  supra, 
the  court  said:  "The  record  contains  a  copy  of  an  amended  answer. 
It  further  appears  that  *on  the  trial  of  said  cause  the  said  amended 
answer  was  further  amended  by  leave  of  court,  which  said  amended 
answer  so  amended  was  in  the  words  and  figures  following,  to  wit: 
(Here  insert  said  amended  answer  as  amended.)'  But  neither  the 
amendment  nor  the  amended  answer  as  amended  is  inserted.  Nothing 
is  contained  in  the  transcript  by  which  the  character  or  substance  of 
the  amendment  is  revealed.  The  effect  of  the  amendment  was  to  super- 
sede the  amended  answer,  which  thereupon  ceased  to  perform  any  office 
as  a  pleading.  What  issues,  if  any,  were  made  by  the  amended  an- 
swer, as  amended,  we  cannot  determine.  The  defendant's  attention  was 
invited  on  the  oral  argument  to  this  condition  of  the  record;  but  he 
has  not  suggested  a  diminution,  nor  ietsked  to  have  the  seeming  error 
corrected." 

New  Trial,  Vol.  11—03 
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favor  of  the  judgment,  and  the  party  alleging  error  mmt  xsakA 
it  aSirmatively  appear."  ^^  So,  where  it  was  daimed  that  th<i 
judge  who  tried  the  case  was  disqualified,  and  there  was  no 
satisfactory  evidence  of  his  disqualification  in  the  record,  the 
court  said :  '^f  counsel  wish  to  establish  a  fact  on  whidi  this 
court  can  act,  they  must  do  it  by  the  introduction  of  evidenee, 
the  admission  of  the  opposite  counsel,  a  certificate  of  thd 
judge  who  tried  the  case,  or  a  positive  statement  of  the  ci> 
cumstances  as  having  in  some  way  been  shown  on  the  triaL^'^^^ 

§  686.    Farther  at  to  preanmptions  on  appeal  and  thdr  le- 
buttal. 

A  party  will  often  be  deprived  of  the  benefit  of  a  point  whiA 
might  otherwise  be  available  on  appeal  by  a  failure  to  move  to 
strike  out  evidence  admitted  conditionally,  in  the  trial  coait, 
though  the  record  fail  to  show  a  compliance  with  the  condi- 
tion. Thus  where  a  witness  was  permitted  to  testify  against 
the  objections  of  the  plaintiff  to  certain  declarations,  upon  fte 
express  understanding  that  it  was  not  to  be  considered  unless 
a  proper  foundation  should  be  subsequently  laid,  which  was  not 
done^  it  was  presumed  that  the  evidence  was  disregarded  by  the 
court.*'***  In  such  case,  the  party  against  whom  the  testimony 
is  admitted  conditionally  should,  updn  failure  to  perform  the 
condition,  move  to  strike  it  out.  If  the  motion  be  granted,  the 
evidince  is  eliminated;  if  it  be  denied,  then  the  presumption 
that  the  court  disregarded  it  is  overcome.  And  where  a  plead- 
ing is  amended,  and  the  amendment  is  alleged  as  error,  the  ap- 
pellant should  have  the  record  clearly  show  what  the  amend- 
ment was,  else  it  will  be  presumed  to  have  been  proper.*^ 
It  would  be  the  same  if  the  objection  were  that  the  court  had 
improperly  refused  to  permit  an  amendment-**®    So,  the  ac- 

146  O'Callaghan  v.  Bode,  84  Cal.  489,  497,  24  Pac.  209. 

147  Frewitt  v.  Swift,  19  Nev.  400,  402,  13  Pac  6;  State  v.  Manhattan 
S.  M.  Co.,  4  Nev.  320. 

148  Jones  y.  ^foise,  36  Cal.  205;  King  y.  Haney,  46  Cal.  560,  IS  An. 
Rep.  220;  Osgood  y.  Osgood,  35  Or.  1,  56  Pac  1017. 

149  Martin  v.  Thompson,  62  Cal.  622;  Burling  v.  Newlands,  112  OaL 
476,  44  Pac  810;  Anderson  v.  Cook,  25  Mont.  330,  64  Pac  878, 66  if*c 
113;  Baboock  y.  Caldwell,  22  Mont.  460,  56  Pac  1081. 

160  Jessup  y.  King,  4  Cal.  331, 
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tion  of  the  lower  court  in  reopening  a  cause  after  its  submis- 
sion will  be  presumed  correct  in  the  absence  of  a  bill  of  excep- 
tions showing  a  proper  application  upon  sufficient  grounds.*** 

Where  a  question  is  raised  upon  the  statute  of  limitation,  the 
record  should  show  when  the  complaint  was  filed.  Accord- 
ingly, in  Miles  v.  Thome,***  the  court  said :  "The  record  with 
which  we  have  been  furnished^  fails  to  show  when  the  action 
was  commenced.  The  complaint  was  amended,  and  the  amended 
complaint,  only,  has  been  brought  up.  That  was  filed  on  the 
6th  of  March,  1867.  There  is  neither  memorandum,  certifi- 
cate or  stipulation  showing  when  the  original  complaint  was 
filed.  All  presumptions  are  in  favor  of  the  judgment  below, 
and  we  must,  therefore,  presume  that  the  action  was  not  com- 
menced until  after  the  expiration  of  four  years  from  the  time 
at  which,  under  the  contract,  the  plaintiff  became  entitled  to 
a  conveyance.  If  the  fact  be  otherwise,  the  appellant  should 
have  caused  it  to  so  appear  upon  the  record.** 

There  is  an  inference  in  favor  of  the  regularity  of  a  pro- 
ceeding, and  of  the  granting  of  leave  by  the  court,  when  that 
is  necessary  to  its  validity.  Thus,  where*  the  record  did  not 
show  when  an  amended  answer  was  filed,  nor  the  circumstances, 
nor  its  service  upon  the  opposite  parties,  and,  for  that  reason, 
it  was  claimed  that  it  was  a  nullity,  the  court  said :  '^n  favor 
of  the  regularity  df  the  proceedings  in  the  court  below,  we 
must  presume  that  the  second  answer  was  served  on  the  other 
parties,  and  filed  with  the  permission  of  the  court**  ***  And 
where  the  action  was  based  upon  a  foreign  judgment,  upon 
which  the  plaintiff  was  not  entitled  to  interest,  and  it  was  for 
an  amount  considerably  in  excess  of  that  of  the  judgment  sued 
on,  and  there  was  nothing  in  the  record  showing  the  ground 
upon  which  the  excessive  amount  was  allowed,  the  court  af- 
firmed the  judgment  upon  the  theory  that  it  might  have  re- 

161  Miller  v.  Sharp,  49  Cal.  235. 

162  38  Cal.  335,  337,  99  Am.  Dec.  384,  and  note.     See,  also,  O'Cbnnor 
y.  Adams  (Ariz.),  59  Pac.  105. 

158  Livermore  v.  Webb,  56  Cal.  489,  492.  See,  also.  Ford  v. 
Buahard,  116  Cal.  273,  48  Pac.  119;  Montgomery  v.  Merrill,  62  Cal. 
385;  Erpenbacb  v.  Railroad  Oo.,  US,  Dak.  201,  76  N.  W.  923.  From 
a  recital  that  order  was  regularly  made,  notice  presumed:  Smaliey  v. 
Laugenour  (Wash«),  70  Pac  786. 
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suited  from  the  addition  of  costs.***  So,  consent  of  the  party 
complaining,  will  be  presumed  where  it  may  be  reasonably  in- 
ferred, and  would  be  sufficient  to  constitute  regularity  in  the 
proceedings.  And  where  a  judgment  was  set  aside  npoi  mo- 
tion, and  a  different  judgment  entered,  and  the  record  vas 
silent  as  to  the  grounds  upon  which  the  court  acted,  the  order 
was  affirmed,  the  court  saying :  "The  files  and  affidavits  used 
at  the  hearing  are  not  inserted  in  the  transcript.  For  any- 
thing  we  can  know  to  the  contrary,  there  may  have  been  a  stipu- 
lation among  the  files,  or  one  might  have  been  brought  for- 
ward by  affidavit,  fully  accounting  for  all  the  phenomena  put 
as  the  basis  of  the  argument  submitted  for  the  appellant— and 
conserving:  also  the  plaintiff's  right  to  a  several  judgment 
against  Clark— and  by  direct  expression/'  ^^  And  the  same 
presumption  of  consent  was  held  to  operate  in  support  of  an 
order  striking  out  a  motion  for  a  new  trial  ;^^  also  where  tiii 
action  was  dismissed  as  to  necessary  parties,  nothing  more  ap- 
pearing.**^'' 

The  presumption  in  favor  of  a  waiver  of  findings,  where  the 
contrary  is  not  shown,  has  been  already  considered.**® 

154  Thompson  ▼  Morrow.  2  Cal.  99,  66  Am.  Doe.  318.  In  Ford  ▼. 
Buahard,  supra,  tfie  court  said:  ''Defendants  claim  that  tlie  order  of 
substitution  of  Carrie  E.  Ford  was  made  ex  parte.  There  is  no  showing 
in  the  record  on  the  subject.  If  the  order  was  made  without  notice, 
the  answer  of  the  defendants  to  the  supplemental  complaint  withoat 
objection  was  a  waiver  of  the  error:  Smith  v.  Curtis,  7  Cal.  584.  Were 
it  otherwise,  we  are,  in  the  absence  of  any  showing  on  the  subject,  to 
presume  in  favor  of  Che  regularity  of  the  proceedings  th&t  notice  wss 
given." 

156  Leeee  ▼.  Clark,  28  Cal.  26,  88. 

166  Wilson  V.  Daugherty,  45  Cal.  34.  In  this  case  the  court  said: 
"The  propriety  of  the  order  striking  out  the  notice  of  motion  for  » 
new  trial  cannot  be  conmdered,  inasmuch  as  no  statement  in  sapfK^ 
of  the  appeal  from  the  order  is  presented.  Every  presumption  and  ifl- 
tendment  consistent  with  the  record  is  to  be  indulged  in  favor  of  ^ 
oMer,  and  so  far  as  the  record  here  speaks  it  would  not  be  "«»«*!* 
with  it  to  presume  that  the  plaintiff  consented  to  the  order,  in  wtucH 
case,  of  course,  he  could  not  afterward  be  heard  to  complain  of  it 

157  Parker  v.  Altschurl,  60  Cal.  380.  See,  also,  Clark  v.  i'ort^ 
53  Cal.  409;  Diggins  v.  Rcay,  54  Cal.  526;  Harney  v.  Appleg«te*  w 
Cal.  205. 

158  See  ante,  §  590. 
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The  making  of  proper  orders  and  appointments/**  and  the 
giving  of  assent  or  authority/®^  will  often  be  presumed. 

§  687.    Presumptions  in  oases  of  statements  and  bills  of  ex- 
ceptions. 

The  presumption  of  regularity  and  correctness  operates  to  the 
benefit  of  appellants  in  the  case  of  formally  and  substan* 
tially  sufficient  bills  of  exceptions  and  statements.  Some  dis- 
cussion of  these  presumptions  is  to  be  found  elsewhere.*** 

The  serious  results  of  taking  a  case  to  the  appellate  court 
upon  a  record  which  shows  or  indicates  that  there  was  other 
eyidence^  or  facts^  brought  in  any  other  way  to  the  attention 
of  the  lower  courts  and  not  set  f orth^  were^  to  some  extent,  ex- 
plained in  the  preceding  sections.  To  such  a  bill  or  statement 
as  mentioned  above,  attach  the  following  presumptions:  that 
it  contains  all  the  material  evidence;*®*  that  it  was  presented 
in  time  and  the  regular  steps  taken  for  its  settlement;*^  that 
facts  contained  came  into  the  cause  regularly.*** 

150  Batchelder  v.  Baker,  79  Cal.  260,  21  Pac.  764;  Churchill  v. 
Flournoy,  127  Cal.  365,  60  Pac.  791 ;  Blish  v.  McCornick,  16  Utah,  188, 
49  Pac.  529;  Warren  v.  Bobineon  (Utah),  70  Pac.  989.  Due  appoint- 
ment of  referee,  making  report  presumed:  Kent  y.  Ins.  Ck>.,  2  S.  Dak. 
300,  60  N.  W.  85;  Jerauld  Co.  v.  Williams^  7  S.  Dak.  196,  63  N.  W. 
905. 

160  Field  y.  Bomero,  7  N.  Mez.  630,  41  Pac.  617. 

161  Anie,  i  '4^7  et  eeq. 

162  See  Judson  y.  Lyford,  84  Cal.  605,  24  Pac.  286;  Randall  y.  Burk 
Tp.,  4  8.  Dak.  337,  67  N.  W.  4;  Wright  y.  Sherman,  3  8.  Dak.  367, 
53  N.  W.  425. 

168  Keay  y.  Butler,  69  Cal.  672,  11  Pac.  463;  Patrick  y.  Morse,  64 
Cal.  462,  2  Pac.  49;  Gray  y.  Nunan,  63  Cal.  220;  CockriU  y.  Hall, 
76  Cal.  192,  18  Pac.  318;  People  y.  Cox,  76  Cal.  128;,  18  Pac.  332, 
holding  that  a  settled  and  certified  bill  of  exceptions  imports  absolute 
yerity  of  the  settlement  ifl  not  attacked  as  provided  by  statutes:  8ul- 
liyan  y.  Wallace,  73  Cal.  307,  14  Pac.  789;  Young  y.  Rosenbaum,  39 
Cal.  646.  See,  also,  Center  Creek  W.  &  Irr.  Co.  y.  Thomas,  19  Utah, 
360,  57  Pac.  30;  Board  Commrs.  y.  Shaffner  (Wyo.),  68  Pac  14; 
Baird  y.  Gleckner,  3  S.  Dak.  300,  52  N.  W.  1097.  Usually  the  state- 
ment should  show  the  court's  action  on  the  motion;  but  in  Arizona, 
under  Laws  of  1891,  act  No.  49,  providing  that,  in  case  of  do  ruling 
on  a  motion  for  a.  new  trial,  fl  shall  be  deemed  to  have  been  denied, 
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Sometimes  the  issues  made,  or  attempted  to  be  made  by  the 
pleadings  will  preclude  the  idea  that  there  was  anything  upon 
which  the  action  of  the  court  can  be  upheld.  Thus,  where, 
on  an  appeal  from  an  order  dismissing  a  petition  for  tiie  pay- 
ment of  a  claim  against  an  estate  which  had  been  allowed  and 
approved,  the  court  said:  "The  absence  of  the  testimony  from 
the  record  is  immaterial,  for  the  reason  that,  under  the  allega- 
tions in  the  pleadings,  it  could  not  possibly  aid  the  respondent 
The  objections  to  the  payment  of  the  claim,  as  set  forth  by 
the  administrator  in  the  pleading,  being  insuflBcient  in  them- 
selves, it  cannot  be  intended,  even  in  the  absence  of  the  evi- 
dence that  the  court  below  found  some  other  fact  not  relied 
upon  in  the  pleading,  but  which,  if  it  had  been  pleaded,  would 
have  justified  the  judgment  of  the  court"  *^ 

§  688.  Limitation  by  rule  that  matter  complained  of  mvit  af- 
fect a  party  entitled  to  take  an  appeal  and  actually  ap- 
pealing. 

Since  any  party  aggrieved  by  the  judgment  or  an  order,  may 
appeal  and  have  the  same  reviewed,  notwithstanding  appeals 
taken  by  others  in  the  same  action  or  proceeding,  it  fcllo¥3 
that  the  appellant,  and  no  one  else,  may  assign  and  urge  error 

where  the  record  showed  a  motion  for  a  new  trial,  but  no  action  taken 
thereon,  the  court,  on  appeal,  will  treat  the  same  as  denied  by  opera- 
tion of  law:  Svea  Ins.  Co.  v.  McFarland  (Ariz.),  60  A'ac  936.  If 
the  trial  judge  certifies  that  the  bill  of  exceptions  contains  all  the  evi- 
dence offered  by  plaintiff  up  to  the  time  that  plaintiff  rested  her  ea»s 
in  chief,  and  defendants  filed  their  motion  for  a  nonsuit,  cannot  be  ob- 
jected that  it  does  not  contain  the  record  of  the  cross-exaxnioatioa 
of  plaintiff*s  witnesses:  Thomas  y.  Bowen,  29  Or.  258,  45  Pac  768.  In 
California,  no  such  recital  in  the  certificate  of  the  judge  is  necessary. 
The  supreme  court  will  not  pres>ume  from  the  fact  that  the  tes- 
timony is  in  narrative  form,  that  it  is  not  all  in  the  record,  where  the 
trial  judge  has  certified  that  the  statements  of  facts  and  exhibits  at- 
tached contained  all  the  material  proceedings  occurring  at  the  trial: 
Murray  v.  Shoudy,  13  Wash.  33,  42  Pac.  631. 

164  Estate  of  Marre,  127  Cal.  128,  59  Pa«.  385;  Jones  Lumber  Go. 
V.  Farris,  5  S.  Dak.  348,  58  N.  W.  813.  Otherwise,  where  bill  or  state- 
ment shows  on  ils  face  that  irrelevant  matters  therein  vested  were 
not  presented  to  the  court  at  the  time  it  made  the  ruling  appealed 
from:  Hyde  v.  Boyle,  93  Cal.  1,  29  Pac.  247. 

105  Estate  of  McKinley,  49  Cal.  152,  155. 
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Tipon  each  particular  record  on  appeal.***  But,  in  a  suit  by 
a  lien  claimant  against  the  owner  of  the  property  and  other  lien 
claimants,  where  an  issue  as  to  the  priority  of  the  liens  is  raised, 
tlie  fact  that  the  owner  does  not  appeal  from  a  judgment  for 
plaintiff  for  the  amount  of  his  claim,  which  w&j  rendered  be- 
fore the  expiration  of  the  owner's  time  for  answering,  does  not 
prevent  his  codefendants  from  raising  the  objection,  since  they 
are  aggrieved  thereby.**'^  The  principal  rule  is  as  applicable 
to  the  respondent**®  as  to  outside  parties.**^    It  was  so  held 

166  See  Glenn  v.  Hill,  11  Wash.  461, 40  Pac.  141 ;  Langert  v.  David,  14 
lAf^aeh.  389,  44  Pac.  875;  Pepperall  v.  City  Park  Transit  Co.,  16  Wash. 
176,  46  Pac  743,  46  Pac.  407;  Conrad  v.  Pacific  Packing  Co.,  34  Or. 
337,  49  Pac.  6S9,  52  Pac.  II34,  57  Pac.  1021;  Sabin  v.  Burke,  4  Idaho, 
28,  37  Pac  352;  Haslam  v.  Haslam,  19  Utah,  1,  56  Pac.  243;  Charez 
V.  Myers  (N.  Mex.),  68  Pac  917.  In  Glenn  v.  BfiU,  supra,  the  Waah- 
in^toQ  supreme  court  said:  "Counsel  for  the  respondent  devotes  con- 
siderable space  in  his  brief  to  supposed  errors  of  the  court,  committed 
to  the  prejudice  of  the  respondent.  But,  inasmuch  as  he  has  taken  no 
appeal  from  the  judgment,  we  are  unable  to  notice  them.  'Without  an 
appeal  a  party  will  not  be  heard  in  an  appellate  court  to  question  the 
correctness  of  the  decree  of  the  trial  court'  :  United  States  y.  Black- 
feather,  155  U.  S.  180,  15  Sup.  Ct.  Rep.  64." 

167  Murray  v.  Guse,  W  Wash.  25,  38  Pac  753. 

168  Trovers  v.  Crane,  15  Cal.  12,  21.     See,  also,  Morley  y.  Elkins, 
37  Cal.  454;  Daugherty  y.  Henarie,  47  Cal.  9,  13;  Poppe  y.  Athem, 
42  Cal.  606:  Pierce  v.  Jackson,  21  Cal.  636;  Trevvtskis  v.  Peard,  111 
Cal.  699,  44  Pac  246;  Thornton  y.  Krimbel,  28  Or.  271,  42  Pac  995; 
Taooma  (City  of)  y.  Tacoma  Light  etc  Co.,  17  Wash.  458,  50  Pac  55; 
Betz  y.  People  Building,  Loan  etc.  Assn.,  23  Utah,  604,  65  Pac  692, 
Though  respondent  does  not  appeal  from  a  ruling  throwing  the  burden 
of  proof  on  him,  yet,  it  being  erroneous,  appellant  cannot  contend  that 
Bufficient  proof  was  not  made:   Bellingham  Bay  Imp.  Co.  y.  City  of 
New  Whatoom,  20  Wash.  231,  55  Pac  630;  and  he  may  urge  error  in 
oyerruling  his  objection  that  the  attorney  appearing  below  for  a  de- 
fendant corporation  was  not  authorized  so  to  do,  without  appealing 
from  the    judgment,    which    was  entirely    in    his    favor:   Jenkins  y. 
Jenkins  Univwsity,  17  Wash.  160, 49  Pac  247,  60  Pac  785.  In  Trevaskis 
y.  Peard.  supra,  the  court  said:  "Thomas  Peard  is  the  only  defendant 
interested  in  this  hearing.  But  as  he  appears  merely  as  respondent,  and 
has  himself  prosecuted  no  appeal,  his  attack  upon  certain  findings  and 
cDnrlucions  of  law  which  he  claims  are  unsupported  or  unsound  cannot 
be  ooneidered.    The  objections  which  may  be  reviewed  are  those  alone 
which  appellant  urgea.'*     In  Thornton  y.  Krimbel,  supra,  the  court 
said:  "The  defendants  not  having  tdken  a  croee-appeal,  it  must  be  pre- 
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even  where,  on  appeal  by  plaintiffs  from  the  judgment,  tie  de- 
fendants assigned,  by  stipulation,  error  in  setting  aside  an  order 
overruling  a  motion  for  a  new  triaL*''^  And  where  a  plain- 
tiff, imder  direction  of  the  trial  court,  had  remitted  part  of 
the  amount  awarded  him  by  the  verdict,  and  the  defendasc 
appealed  from  an  order  denying  him  a  new  trial,  and  the  re- 
spondent insisted  on  said  appeal  that  he  was  entitled  to  the 
whole  amount  so  awarded,  the  court  remarked  that  it  oould  not 
act  upon  any  such  question,  as  the  plaintiff  had  not  appealed 
from  the  judgment.*'^  And  the  same  rule  precludes  an  ap- 
pellant from  availing  himself  of  errors  committed,  and  irregu- 
larities occurring,  which  affect  only  a  coparty  who  does  not 
join  in  the  appeal;*^  also  precludes  him  from  referring,  for 
the  purposes  of  his  appeal,  to  exceptions  reserved  at  the  trial 
by   the   respondent.*''^    And   where   two   codefeudants  were 

Biiined  that  they  were  satisfied  with  the  decree,  and  cannot  wrw  be 
heard  to  oomplain  of  a  failure  to  allege  or  prove  the  existence  of  a 
mutual  mistake,  and  hence  it  fdllows  that  the  decree  is  affirmed." 

169  See  Han  v.  Southern  Pac  Ck).  (Ariz.),  57  Pao.  617,  hotdiogthat 
where  plaintiff  in  replevin  fails  to  establish  his  right  to  the  propeilyi 
he  cannot  oomplain  of  the  finding  that  the  title  waa  m  one  whose  ligfat 
was  not  asserted  in  the  pleadings.  The  supreme  oourt  wiU  not  deker> 
mine  the  constitutionality  of  a  statute  at  the  instance  of  parses  not 
affected  by  its  proviaions:  State  v.  Donovan,  10  N.  Dak.  203,  86  N. 
W.  709. 

170  Paul  V.  Magee,  18  Cal.  690. 

171  Hathaway  v.  Brady,  23  Cal.  122. 

172  McCreery  v.  Everding,  44  Cal.  284.  See,  also,  Pearson  v.  Creed, 
78  Cal.  144,  20  Pao.  302;  McDonald  v.  Taylor,  89  Cal.  42,  26  Pac  595; 
Tripp  V.  Duane,  74  Cal.  85,  IB  Pac.  439;  Ball  v.  Nichols,  73  Cal.  IWi 
14  Pac.  831;  March  v.  Bamet,  114  Cal.  375,  46  Pac  152;  Mock  t. 
Santa  Rosa  (City  of),  126  Cal.  330,  58  Pac  826;  Dobbs  v.  Purington, 
136  Cal.  70,  68  Pac.  32^;  Greg?  v.  Commers,  22  Mont.  511,  57  Fit 
92 ;  Hoffman  v.  Commissioners,  18  Mont.  224,  44  Pac  973.  But  see 
Inman  v.  Henderson,  29  Or.  116,  45  Pac  300,  holding  that  a  mort- 
gagee, as  against  whom  a  mechanic's  lien  has  been  adjudged  inTsIid 
on  his  answer,  may  insist  on  its  invalidity  on  appeal  by  the  lien  claim- 
ant, though  no  appeal  is  taken  from  that  part  of  the  decree  holding 
it  valid  against  the  owner  of  the  property. 

178  Jackson  v.  Feather  River  W.  Co.,  14  Cal.  19,  22.  See,  also, 
Orange  County  Fruit  Exch.  v.  Hiibbell,  10  N.  Mex.  47,  61  Pac  121; 
Buck  V.  Fitzgerald,  21  Mont.  482,  54  Pac  942.    Where  the  testimonST 


1481     SCOPE  OP  BEVIEW  AND  DECISION  ON  APPEAL.    §  689 

interested  adversely  to  each  other,  and  demurrers  interposed  by 
them  respectively  were  overruled  as  to  one  and  sustained  as  t'> 
the  other,  whereupon  the  one  whose  demurrer  was  overruled 
suffered  judgment  to  go  against  him,  and  then  appealed,  it  was 
held  that  he  could  not,  on  appeal,  avail  himself  of  any  error  in 
sustaining  the  demurrer  of  his  codef  endant.*'^*  So,  where  only 
cne  of  several  defendants  moves  for  a  new  trial,  the  others  have 
no  standing  for  the  purpose  of  appealing  from  an  order  de» 
nying  his  motion.*''*  Nor  does  the  fact  that  the  transcripts 
on  different  appeals  are  printed  and  presented  under  the  same 
cover  alter  the  rule  as  to  parties  appealing.*''® 

§  689.  Limitation  by  rule  that  judgement  or  order  not  dis* 
turbed  for  immaterial  or  nonprejudicial  matters. 
It  is  an  established  canon  of  decision  in  appellate  courts  that 
no  judgment  or  order  will  be  reversed  or  modified  for  non- 
prejudicial error.  The  word  ^'error'^  is  almost  universally  used 
in  this  connection  to  denote,  not  only  what  is  strictly  error,  but 
also  irregularity  and  abuse  of  discretion.  The  term  will  be 
hereinafter  frequently  used  in  this  broader  sense.  And  the 
word  "prejudicial'  is  often  used  by  the  courts  interchangeably 
with  '^materiaP  meaning  the  same  thing.  A  better  imder- 
standing  of  the  decisions  would  result  if  all  alleged  causes  for 
reversal  and  modification  were  treated  and  considered  as  belong- 
ing either  to  the  material  or  to  the  immaterial  class.  The  las 
use  of  terms  is  well  calculated  to,  and  often  does,  confuse  and 
fall  short  of  elucidation,  which  is  the  end  in  view.  For  in- 
stance, where  material  but  incompetent  evidence  is  introduced 
and  subsequently  stricken  out  by  the  court,  it  is  said  to  be  er- 

of  tbe  plaintiff  as  lo  the  agreement  between  him  and  his  deceased 
father  was  excluded  on  the  objection  of  the  defendant,  the  defendant 
cannot  be  heard  to  claim  upon  appeal  that  the  judgment  should  be  re- 
versed for  want  of  such  testimony:  Harp  v.  Harp,  136  Cal.  421,  69 
Pac.  28. 

174  People  ▼.  Leet,  23  Cal.  162.  Where  evidence  offered  by  defend- 
ant is  admissible  against  one  plaintiff,  but  not  against  another,  the 
latter  cannot  complain  of  the  refusal  of  the  court  to  strike  out  such 
evidence:  Murray  ▼.  Montana  etc.  Co.,  25  Mont.  14,  B3  Fac.  719. 

176  Calderwood  v.  Brooks,  28  Cal.  163. 
176  See  ante,  §|  640,  641. 
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ror  without  prejudice.  But  striking  it  out  does  not  depriTe  it 
of  the  prejudicial  quality  which  the  law  attaches  to  it^  though 
that  be  obviated  by  striking  it  out.  Would  it  not  be  equally 
appropriate   to  say  that   it  is  immaterial   error? 

There  is  a  technical  distinction  between  immaterial  and  non- 
ptejudicial  error  which  is  not  overlooked  in  giving  expiessian 
to  the  foregoing  views.*'^  The  established  forms  of  expres- 
sion must,  however,  be  deferred  to,  to  a  great  extent^  for  preset 
purposes. 

177  Within  the  technical  definition  of  immaterial  error  eome  all 
those  instances  where  the  appellate  court  applies  the  maxim,  "Ut 
minimis  non  curat  lex.**  See  McAllister  v.  Clement,  75  GaL  18S, 
16  Pac  776;  Wolff  v.  Prosser,  73  Cal.  219,  14  Pac  852;  Clark  t.  Col- 
Uer,  100  Cal.  256,  34  Pac.  677;  Tobin  v.  Portland  MiUs  Co.,  41  Or. 
269,  68  Pac,  743,  1108;  Johnson  v.  Cook,  24  Wash.  474,  64  Fit  72». 
And  it  is  a  general  rule  that  a  judgment  will  not  be  reversed  for  mere 
technical  errors  of  law,  which  are  of  too  little  consequence  to  be  iub- 
stantially  prejudicial:  See  Smith  v.  Smith,  119  CaL  183,  48  Pie. 
730,  61  Pac.  183;  White  v.  White,  82  CaL  427,  23  Pac  276.  To  the 
same  class  belong  cases  where  evidence,  admitted  against  objection, 
relates  only  to  an  issue  which  is  rendered  immaterial  by  the  endenee 
and  findings  upon  other  issues  which  are  decisive  of  the  case:  S«c 
Clavey  v.  Lord,  87  Cal.  413,  25  Pac.  493;  Lyon  v.  Southern  Pic  Co. 
103  Cal.  7,  36  Pac.  1018;  Pringle  v.  Hall  (Ariz.),  66  Pac  740;  Girdnc 
v.  Gardner,  23  Nev.  207,  45  Pac  139;  Hamilton  v.  Woodworth,  K 
^ront.  327,  42  Pac  849,  case  of  special  verdict;  Fowler  r.  Pboeair 
Ins.  Co.  of  Hartford,  Conn.,  35  Or.  559,  57  Pac.  421 ;  Stevens  v.  Rogers. 
IG  Utah,  lt)5,  51  Pac  261;  Merchants'  Nat.  Bank  v.  Pect,  9  Wish. 
237,  37  Pac.  290.  When  essential  to  the  determination  and  presem- 
tion  of  an  important  legal  right,  a  judgment  will  be  reversed  to  enable 
a  party  to  recover  merely  nominal  damages:  Olson  v.  Huntimer,  8  S. 
Dak.  220,  66  N.  W.  313.  Also  cases  where  the  record  shows  that  the 
appellant  is  not  entitled  to  recover  in  any  event,  error  in  rulings  ol  the 
court  upon  the  admission  of  evidence  cannot  entitle  him  to  a  reversal 
of  jud^ent:  See  McPhail  v.  Buell,  87  Cal.  115,  26  Pac  266;  EsUie 
of  Spencer,  96  Cal.  448,  31  Pac  453.  For  another  instence  of  the  im- 
material error,  see  Mitchell  v.  Cline,  84  Cal.  409,  24  Pac  164,  whert  i 
plaintiff  in  an  action  of  partition  sued  in  her  individual  capacity,  ani 
also  in  her  capacity  as  administratrix,  and  the  decree  as  to  the  ap- 
pellant's interest  in  the  land  partitioned  was  the  same  as  it  wouli 
have  been  if  the  administratrix  had  not  been  a  party,  and  it  wis  held 
that  the  relief  granted  to  the  administratrix  was  in  no  wise  to  the 
prejudice  of  the  appellant,  and  that  an  objection  that  there  was  i  mi?- 
joinder   of  the  administratrix  would  not  be  considered  upon  ippeaL 
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In  some  of  the  cases^  the  appellate  court  appears  to  have  simply 
noted  the  character  of  the  error,  and  then  placed  itself  in  the 
seat  of  the  trial  judge,  and  held  that,  in  view  of  the  correct- 
ness of  his  final  conclusion,  or  action,  the  error  should  not  be 
considered  material,  even  in  the  absence  of  anythincr  in  the 
record  specially  offsetting  or  curing  the  error.^''® 

On  same  principle  held  harmless  error  to  render  jud]g^ent  in  ezcem  of 
plaintiff's  claim  where  judgment  in  rem  only,  and  the  proceeds  of  the 
property  levied  upon  and  sold  were  ineufficient  to  pay  the  amount 
actually  due:  Southern  California  Fruit  Exchange  v.  Stamm,  9  N. 
Mez.  361,  54  Pac  345.  Also  within  definition  errors  in  admission  of 
evidence  before  jury  in  equity  case  where  court  makes  it  own  findings 
on  the  evidence,  regardless  of  the  verdict:  Haggin  v.  Saile,  23  Mont. 
375,  59  Pac.  154.  A  defendant  cannot  complain  of  a  judgment  for  less 
than  the  full  amount  of  plaintiff's  claim  on  the  ground  that,  if  re- 
covery be  had,  it  must  be  for  the  full  amount:  White  Sulphur  Springs 
(Town  of)  V.  Pierce,  21  Mont.  130,  53  Pac.  103.  A  plaintiff  whose 
complaint  would  not  support  a  judgment  for  him  and  the  defect  in 
which  has  not  been  waived  or  cured  by  other  pleadings,  cannot  com- 
plain of  errors  at  the  trial,  in  case  of  nonsuit :  Kimball  Co.  v.  Redfield, 
33  Or.  292,  54  Pac.  216.  A  failure  to  find  further  facte  is  not  reversible 
error,  if,  when  found,  they  must  necessarily  have  been  adverse  to  the 
appellant:  Billings  v.  Parsons,  17  Utah,  22,  53  Pac.  730.  Where  the 
verdict  is  directed  by  the  court,  error  in  summoning  the  jury  is  im- 
material: State  V.  Trimbell,  12  Wash.  440,  41  Pac.  183. 

178  Baker  v.  Southern  Pac.  Ry.  Co.,  114  Cal.  501,  46  Pac.  604, 
where  it  was  held  that  notice  shoald  be  given  of  a  motion  for  leave  to 
file  an  amended  complaint,  but  that  where,  for  aught  that  appears  in 
the  record  upon  appeal,  the  motion  should  have  been  granted  had  due 
notice  been  given,  the  granting  of  leave  to  amend  without  notice  is 
without  prejudice:  Von  Schmidt  v.  Von  Schmidt,  115  Cal.  239,  46  Pao. 
1056;  where  the  court  said:  "The  judgment  is  so  clearly  favorable  to 
the  appellant  that  it  should  not  be  reversed,  unless  for  some  material 
error  which  is  quite  clear  and  palpajble":  Ht^hes  v.  Wheeler,  76  Cal. 
230,  18  Pac.  386,  where  it  was  held  that  in  the  absence  of  any  showing 
to  the  contrary  it  will  be  presumed  that  the  action  of  the  court  in 
permitting  a  portion  of  the  testimony  to  Be  read  to  the  jury  when  they 
had  returned  for  further  instructions  was  without  prejudice,  thus  re- 
versing the  oft  referred  lo  presumption  as  to  the  prejudidal  effect  of 
error,  ae  in  Bedan  v.  Tumey,  99  Cal.  B49,  34  Pac  442,  where  it  was 
held  that  upon  an  appeal  from  a  judgment  upon  a  judgment- roll  alone 
nothing  can  be  assumed  or  coneidered  that  does  not  appear  upon  the 
face  of  the  roll,  that  if  that  discloses  error  it  cannot  be  assumed  that 
the  error  was  cured  by  matter  not  appearing  in  a  bill  of  exceptions 
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Whether  an  error  has  prejudiced  a  party  is  a  jadidal  queg- 
tion^  to  be  decided  in  each  case  according  to  the  character  oE 
the  error  and  circnmstances  shown  by  the  record.  Being  soch, 
and  the  question  of  whether  or  not  it  has  been  prejudicial  in 
its  consequences^  being  uniformly  decided  by  reference  to  the 
record,  it  is  difficult  to  see  any  place  for  the  operation  of  whu 
is  called  a  presumption  of  prejudice.  As  matter  of  practice^ 
Cases  are  not  reversed  for  error,  unless,  and  until,  from  it« 
character,  and  in  view  of  the  whole  case  presented  by  the  rec- 
ord, there  is  at  least  a  possibility  of  injury. 

If  the  error  be  trivial  in  character,  the  courts  say  that  it  is 
''immaterial,''  or  "without  prejudice,"  whether  or  not  there  be 
anything  in  the  record  which  can  be  identified  as  specially  nul- 
lifying or  offsetting  it.  And,  usually,  the  decision  is  not 
rested  upon  presumption,  but  upon  evidence;  that  is  to  say,  efi- 
dence  which  establishes  respectively,  the  possibility  or  improb- 
ability of  resulting  prejudice.  No  better  elucidation  of  the  con- 
trolling principle  herein  is  to  be  found  than  that  of  Justice 
Temple  in  the  opinion  in  San  Jose  Ranch  Co.  v.  San  Jose  L 
&  W.  Co.;*''*  and  yet  the  learned  jurist  does  not  allude  to  any 
presumption. 

The  proposition  that  "error  is  presumed  to  be  prejudicial, 
unless  the  contrary  appears''  has  been  more  frequently  advanced 
in  criminal  than  in  civil  cases;  but  it  is  noticeable  tiiat  courts 
rarely,  if  ever,  stop  with  its  bare  enunciation.  They  invariably 
proceed  to  discuss  the  record  and  point  out  the  possibility  d 

which  form  part  of  the  judgment-roll,  though  it  does  not  purport  to 
contain  all  the  evidence;  to  same  effect,  Thelin  t.  Stewart,  100  Cal. 
372,  34  Pac.  861,  holding  that  injury  presumed  from  improperly  over- 
ruling a  demurrer,  unlese  respondent  clearly  make  it  appear  to  the 
contrary,  and  in  eome  cases  appellate  courts  have,  upon  a  review  of  the 
record,  simply  expressed  an  opini<m  that  the  judgment  was  ciesrly 
right,  without  reference  to  the  error,  and  thereupon  refused  to  reverse 
it:  See  Yori  v.  Cohn  (Nev.),  67  Pac.  212.  In  Wright  v,  Stewart,  19 
Wash.  170,  52  Pac.  1020,  the  appellate  court  appears  to  have  weighed 
the  evidence.  IB  held  that  where  a  witness  testified  as  to  declaratioos 
of  defendant,  error  in  admitting  evidence  that  a  stranger  to  the  salt 
made  similar  declarations  was  harmless,  the  defendant  and  the 
stranger  both  denying  making  such  declaratione. 

179  126  Cal.  322,  325,  58  PsiC  824.    A  quotation  from  the  opinion  ii 
inserted  at  S  695. 
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prejudice,  saying,  in  substance:  "We  find  in  the  record  evi< 
dencd  of  a  possible  injury  which  is  sufficient  for  the  purposes 
of  our  decision/'  In  some  cases,  it  has  been  said,  and  in  others 
intimated,  that  the  proposition  is  one  of  universal  application; 
and  to  be  of  any  value  as  a  legal  proposition,  it  must  be  so, 
or,  at  least,  so  with  well-defined  exceptions.  If  the  proposition 
were  of  uniform,  binding  force,  as  one  of  law,  it  might  happen 
that  a  plaintiff's  case  was  made  out  by  the  testimony  of  a  dozen 
witnesses  td  the  only  fact  in  issue,  no  evidence  being  offered 
by  the  defendant,  and  yet,  if  there  were  one  clear  error  in  ad- 
mitting the  testimony  of  one  witness,  the  defendant  would  be 
entitled  to  a  reversal.  But  probably  no  appellate  court  could 
be  found  at  the  present  day  to  reverse  under  such  circum- 
stances. And  yet  numerous  cases  are  to  be  found  in  which  it 
appears  that  courts  considered  themselves  bound  to  recognize 
a  rule  which,  if  carried  out  fully  in  practice,  would  sanction 
such  a  result.  Thus,  in  Humphreys  v.  Harkey,*®^  the  court, 
after  referring  to  a  prior  decision  to  the  same  effect,  said: 
*^e  are  entirely  satisfied  of  the  correctness  of  that  decision, 
and  it  results  that  the  court  below  erred  in  the  rejection  of  the 
proffered  testimony.  The  circumstances  mentioned  by  the 
learned  judge  who  tried  the  cause,  to  the  effect  that  even  if  the 
excluded  testimony  was  admitted  and  considered,  he  should  still 
have  to  find  that  there  was  a  continued  change  off  possession, 
cannot,  it  is  obvious,  avoid  the  necessity  of  a  reversal  of  the 
judgment  and  order.  The  evidence  ruled  out  was  competent 
and  material,  and  the  defendant  had  a  right  to  have  it  admitted 
and  considered.  The  effect  to  be  given  to  it,  when  admitted, 
is  altogether  another  question."  And  the  same  rule  was  held 
to  apply  to  the  judge  of  the  tower  court  in  passing  upon  mo- 
tions for  new  trial,  whether  the  trial  was  by  the  court  or  a 
jury.  Thus,  in  Spanagel  v.  Bellinger,^®*  the  judge,  in  pass- 
ing upon  a  motion  for  a  new  trial,  said  he  had  no  doubt  but 
that  he  had  committed  an  error  in  admitting  certain  evidence, 

ISO  55  Cal.  283.  See,  also,  EsUte  of  Kennedy,  104  Cal.  429,  38  Pac^ 
93,  holding  tbat  error  in  the  admission  of  evidence  is  ground  of  re- 
versal, unless  the  appellate  oourt  can  see  from  the  record  that  ap- 
pellant was  not  injurea  thereby:  Estate  of  Taylor,  92  Cal.  664,  28 

Ebc  008. 

181  38  Cal.  278,  282. 
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but  that,  aside  from  such  evidence^  there  was  an  abundsius  ot 
eyidence  to  support  the  decision,  and  therefore  denied  the  mo- 
lion.  The  supreme  court,  in  reversing  the  order,  said:  ^'After 
such  incompetent  evidence  had  been  at  the  trial  admitted,  and 
acted  upon  by  the  court  in  making  up  its  findings  and  judg- 
ment, it  was  not  competent  for  the  judge,  on  motion  for  a  new 
trial,  to  imdertake  to  determine,  after  admitting  error  in  the 
admission  of  this  evidence,  that  it  was  cumulative  only,  and 
that  there  was  sufficient  evidence,  independent  of  i^  to  justify 
the  findings,  and,  upon  that  ground,  deny  a  new  triaL  From 
the  admission  of  improper  evidence  on  the  trial,  pertinent  to 
any  material  issue,  unless  the  same  be  withdrawn  before  the 
submission  of  th^  cause  to  the  court  or  jury,  injury  is  pre- 
sumed to  result  to  the  party  against  whom  such  evidence  is 
admitted,  and  he  is  entitled  to  a  new  trial  upon  proper  appli* 
cation  therefor,  and  no  distinction  can,  in  that  respect,  be  made 
between  causes  submitted  to  a  jury  for  a  general  or  special 
verdict,  or  to  the  court  without  the  intervention  of  a  jury." 
So,  in  Bussenius  v.  Coflfey,*^  where  the  error  found  was  in  fte 
refusal  of  the  court  to  give  an  instruction,  the  court  said: 
^'We  cannot  undertake  to  determine  to  what  extent  the  plain- 
tiffs were  prejudiced,  or  whether  prejudiced  at  all,  by  the  re- 
fusal of  the  court  to  give  this  instruction.  The  record  does 
not,  of  course  furnish  us  with  a  perfect  history  of  the  trial, 
and  even  if  it  did,  the  grossest  injustice  might  be  done  if  we 
should  decline  to  interfere  with  the  judgment  upon  the  ground 
that  the  action  of  the  jury  was  not  influenced  by  the  error  of 
the  court/'    And  in  Jackson  v.  Feather  Biver  Co.,*^  the  court 

182  14  Cal.  91,  94. 

188  14  Cal.  19,  25.  See,  also,  Hausman  v.  HausHng,  78  Cal.  233,  20 
Pac.  670;  Norwood  v.  Kenfield,  30  Cal.  393,  89  Am.  Dee.  116;  Bice  v. 
Heath,  39  Cal.  609;  Sweeney  v.  Reilly,  42  Cal.  402;  People  v.  Uurfkj, 
47  Cal.  103;  Ponce  v.  McElvy,  61  Cal.  222;  People  v.  FurUdo,  67  CaL 
345;  Duflf  v.  Duff,  71  Cal.  513,  12  Pac.  570;  Ponrin  v.  MonUna  Cent 
Ry.  Co.,  22  Mont.  290,  66  Pac.  315;  Carney  v.  Doniway,  35  Or.  131, 
67  Pac.  192,  68  Pac.  105;  Collett  v.  Northern  Pac  R.  Ca,  23  Wash. 
600,  63  Pac.  225.  Where  evidence  ia  erroneously  rejected  on  the  solt 
ground  of  incompetency,  it  is  presumed  to  have  been  material,  ewa 
though  the  record  does  not  disclose  the  substantiaF  nature  of  tBfe  am- 
versation:  Owens  v.  Frank,  7  Wyo.  457,  53  Pac.  282,  75  Am.  St.  Bep. 
932.    As  to  presumption  of  effect  of  error  in  South  Dakota,  eee  Wendt 
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said :  "We  cannot  see  clearly  that  the  defendants  were  not  in^ 
jured  by  this  error.  They  might  not  have  been;  but  the  rule 
is,  that  every  error  is  prima  facie  an  injury  to  the  party  against 
-whom  it  was  made,  and  it  rests  with  the  other  party  clearly  to 
show,  not  that  probably  no  hurt  was  done,  but  that  none  could 
have  been,  or  was,  done  by  the  error.  We  regret  to  be  obliged 
to  send  this  case  back  on  so  small  a  pointy  but  so  the  law^  as 
we  read  it,  ordains.*' 

In  most  cases  of  reversals  for  erroneous  admission  or  ex- 
clusion of  evidence,  the  evidence  admitted  or  rejected  was  not 
only  offered  or  admitted  upon  a  material  issue^  but  the  possible 
effect,  upon  the  result  was  discussed  by  the  appellate  court. 
Thus,  in  Carpentier  v.  Williamson,*®*  the  court,  speaking  with 
reference  to  the  erroneous  admission  of  certain  documents  in 
evidence,  said:  *'Their  admission  in  evidence  was  therefore  er* 
ror^  and  as  the  finding  of  title  in  Adams  must  necessarily  have 
been  affected  by  this  testimony,  it  follows  that  the  judgment 
must  be  modified  as  hereinafter  indicated,  or  reversed  and  a 
new  trial  had.*' 

The  same  tendency  to  dwell  upon  the  possible,  or  probable, 
effect  upon  the  result  is  seen  where  errors,  other  than  in  the 
admission  or  rejection  of  evidence,  were  under  review.  Thu% 
in  Kelly  v.  Taylor,^*^  where  error  was  apparent  in  the  charge 
to  the  jury,  the  court  said :  "We  do  not  consider  the  verdict  by 
any  means  excessive  in  amount — ^but  we  do  not  sit  to  deter- 
mine what  it  should  have  been  under  proper  instructions  from 
the  court;  and  we  cannot  say  what  it  would  have  been  had  the 
charge  excepted  to  not  been  given.  For  this  error,  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted.''    So,  in 

▼.  Railway  Co.,  4  S.  Dak.  476,  57  N.  W.  226.  In  In|sn-am  v.  Golden 
Tunnel  Mln.  ITo.,  25  Wash.  318,  65  Pac.  640,  it  was  held  that  error  in 
the  admission  of  immaterial  evidence  and  in  making  findings  of  fact 
was  harmless  unless  the  appellant  could  show  that  the  judgment  was 
based  thereon,  or  that  he  had  been  subjected  to  unnecessary  costs 
thereby.  This  decision  cannot  be  reconciled  with  that  in  CoUett  v. 
Railroad  Co.,  supra.  See,  also.  North  River  Boom  Co.  v.  Smith,  16 
Wash.  138,  46  Pac.  760. 

184  26  Cal.  164,  163. 

186  23  Cal.  11,  16. 
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Yonge  V.  Pacific  Mail  S.  S.  Co./®*  also  a  case  of  enoneou- 
instructions,  the  court  said :  '^The  case  was  tried  by  a  jury,  and 
it  is  impossible  for  us  to  tell  upon  what  particular  portion  o: 
the  evidence  they  founded  their  verdict,  or  what  instmctiom 
controlled  them.  They  may  have  found  for  the  plaintiff  entire- 
ly upon  these  erroneous  instructions — or  they  may  have  dis- 
regarded them  entirely.  It  is  sufficient,  howev^,  if  it  appetr< 
that  they  might  have  been  influenced  thereby,  to  make  it  onr 
duty  to  send  the  case  back  for  a  new  trial,  that  Ihe  error  may 
be  corrected/' 

The  nonprejudicial  character  of  error  is  not  shown,  in  the 
case  of  an  erroneous  instruction,  as  to  the  burden  of  proof  in 
an  action  for  damages  for  negligence,  merely  because  the  court 
is  of  the  opinion  that,  had  the  instruction  been  framed  as 
to  meet  all  the  requirements  of  the  law,  the  verdict  of  the  jur? 
would  have  been  the  same.  In  Bjorman  v.  Ft.  Bragg  etc 
Co.  ^®^  the  trial  court  misstated  the  law  of  negligence,  with 
respect  to  the  burden  of  proof,  and  also  with  respect  to  the 
liability  of  the  defendant.  The  supreme  court  held  that  th^ 
order  granting  a  new  trial  for  these  errors  must  be  afiSrmed, 
without  reference  to  the  evidence  of  the  opinion  of  the  trial 
court  that  the  verdict  would  have  been  the  same  under  proper 
instructions. 

A  judgment  will,  in  a  proper  case,  be  as  readily  reversed  for 
a  refusal  to  give  proper  instructions,  not  covered  by  any  that 
are  given,  as  in  case  of  the  giving  of  prejudicially  erroneous 
instructions.^®®  Thus  it  was  held  that  the  rule  that  the  ver- 
dict, being  right  upon  the  evidence,  the  judgment  should  not 
be  reversed  because  of  an  erroneous  instruction  had  no  applica- 
tion where  an  erroneous  instruction  cut  oflE  a  substantial 
defense  on  the  merits.^®®  Nor  are  the  errors  in  refusing  proper 
instructions  requested  to  be  given  by  a  party,  and  in  giving 

186  1  Gal.  853. 

187  104  Cal.  626,  629,  38  Pac  461.  The  admission  of  improptf  toti- 
mony  on  the  question  of  damages  is  not  cured  by  proper  instmctioia 
<m  the  measure  of  damages:  Kohne  v.  White,  12  Wash.  IM,  40  I'm- 
794. 

188  Stanton  v.  French,  83  Cal.  194,  23  Pac.  356. 
180  Bumham  v.  Stone,  101  Cal.  164,  36  Pac  627. 
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erroneous  instructions  asked  for  by  the  opposite  party,  cured 
by  an  oral  charge  of  the  court  covering  the  same  points,  if  the 
oral  charge  be  confusing  and  contradictory.*®® 

The  cases  in  which  the  courts  have  refused  to  reverse  or  modify 
for  admitted  errors,  held  immaterial  without  prejudice,  or 
cxired,  are  very  numerous.  The  facts  and  transactions  in  the 
lower  court  which  render  errors  harmless,  or  of  no  consequence, 
are  likewise  of  great  number  and  variety.  Perhaps  the  form 
in  which  error  is  most  frequently  cured  is  where  the  evidence 
erroneously  excluded,  or  substantially  the  same,  is  subsequently 
admitted,*®*  or  the  facta  sought  to  be  proved  by  the  excluded 
evidence  are  otherwise  estabUshed.*®*  And  the  same  eflfect  is 
produced  by  subsequently  admitting  a  fact  sought  to  be  proved 
by  evidence  erroneously  admitted,  as  by  being  permitted  to 
subsequently  fully  prove  it  after  the  erroneous  exclusion  of  evi- 
dence.*®* 

190  ValleiiB  V.  Lillmann,  103  Cdl.  187,  37  Pac.  218. 

!•!  See  Casta  v.  Silva,  127  Cal.  351,  59  Pac.  695;  Robinson  ▼. 
Kovada  Bank,  81  Cal.  106,  111,  22  Pac.  478;  Gniell  v.  Spooner,  71  Cal. 
493,  495,  12  Pac  611;  People  v.  Ross,  115  Cal.  233,  46  Pac.  1059; 
People  V.  Clarke,  130  Cal.  642,  647,  63  Pac.  138;  People  v.  Plyler,  126 
Cal.  379,  58  Pac.  904;  Alexander  v.  C.  L.  &  M.  Co.,  104  Cal.  532,  38 
Pac  410.  Same  principle.  Hart  v.  Carnall-Hopkins  Co.,  103  Cal.  132, 
37  Pac.  196;  Cannon  v.  Lewis,  18  Mont.  402,  45  Pac.  572;  State  v. 
Smith,  8  S.  Dak,  547,  67  N.  W.  619;  Erickson  v.  Sophy,  10  S.  Dak.  71, 
71  N.  W.  768;  Kielbach  v.  Chicago  etc.  Ry.  Co.,  13  S.  Dak.  629,  84 
K.  W.  192;  Hermiston  v.  Greene,  11  S.  Dak.  81,  75  N.  W.  819;  Quandt 
V.  Sndih  (Wash.),  69  Pac  369. 

102  See  MacKenzie  v.  Hodgkin,  126  Cal.  591,  77  Am.  St.  Rep.  209, 
69  Pac  36;  Commercial  Bank  of  Madera  v.  Redfield,  122  Cal.  405,  55 
Pac  160;  Williams  v.  Caseheer,  126  Cal.  77,  58  Jt'ac  380;  People  v. 
Johnson,  106  Cal.  289,  39  Pac.  622;  Schuur  v.  Rodenback,  133  Cal. 
85,  65  Pac  298;  Davidson  v.  Bordeaux,  15  Mont.  245,  38  Pac  1075; 
Jansen  v.  Bowles,  8  N.  Dak.  570;  Stanley  v.  Stanley,  27  Wash.  570, 
68  Pac  187;  Rock  Springs  Nat.  Bank  v.  Luman  (Wyo.),  43  Pac.  514; 
Kuhn  ▼.  McKay,  7  Wyo.  42,  49  Pac  473,  51  Pac  502.  Where  the 
auawer  is  a  mixed  question  of  law  and  fact  and  the  witness  has  an> 
'vrered  against  the  objection  that  the  question  calls  for  a  conclusion, 
the  error  may  be  cured  by  a  disclosure  of  the  facts  upon  which  the 
conclusion  is  based,  either  in  direct  or  cross-examination:  Olson  v. 
O'Connor,  9  N.  Dak.  604,  81  Am.  St  Rep.  595,  84  N.  W.  359. 

les  Treat  v.  Riley,  36  Cal.  129,  132.    To  same  effect,  Calanchinl  v. 
New  Trial,  Vol.  11—94 
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The  reasoning  in  support  of  the  proposition  that  error  in 
excluding  the  testimony  of  a  witness  is  eared  by  permitting 
another  witness  to  testify  to  the  same  fact  is  technical,  and  ii 
merely  the  statement  of  a  theory — namely,  that  the  direct  eri- 
dence  of  one  witness  who  is  entitled  to  full  credit  is  suffidait 
for  proof  of  any  fact,  except  perjury  or  treason,  and  is  not  tctt 
convincing  or  satisfactory.  But  it  is  obyious  that,  notwith- 
standing the  technical  correctness  of  the  theory,  the  testimonj 
of  two  or  more  witnesses  to  an  important  fact  is  far  better 
than  that  of  a  less  number.  It  is  clear,  however,  that,  in  casw 
like  those  above  cited,  the  error  is  cured,  as  it  also  is  in  a  esse 
where  improper  evidence  is  admitted  as  to  oral  negotiations  of 

Bran9tetter,  96  Cal.  612,  81  Pao.  675;  Hogan  ▼.  Cowell,  73  CaL  211, 
14  Pac.  780;  People  v.  Marseiler,  70  Gal.  98,  11  Pac  503,  where  cmr 
obviated  by  admiesion ;  People  v.  Keith,  50  Cal.  137,  where  the  object^ 
ing  party  subsequoitly  testified  to  same  facta;    Camp  ▼.  Simon,  23 
Utah,  56,  63  Pac.  332,  admission  in  pleading  contrary  to  the  evidcBce; 
Ramage  v.  Littlejohn,  17  Wash.  386,  49  Pac  486.    In  the  first  ease  ths 
court  said:  ''So,  also,  if  it  be  conceded  that  the  evidence  of  Treat  leli- 
tive  to  an  action  commenced  by  Riley  should  have  been  stricken  out, 
no  injury  could  have  resulted  from  the  refusal  to  strike  out>  for  tlia 
defendants  themselves,  in  a  subsequent  stage  of  the  proceedings,  proved 
the  same  facts,  and  again,  at  another  stage  it  was  conceded  hj  tte 
counsel    of   both    parties   that    said    suit   had   been    instituted."    !■ 
Calanchini  v.  Branstetter,  supra,  the  court  said:  "On  the  trial  of  tiie 
cause,  the  plaintiff  offered  in  evidence  the  judgment-roll  in  the  eaae  of 
Branstetter  v.  Calanchini  for  the  purpose  of  proving  the  oral  •(srec- 
ment  alleged  in  his  complaint.    The  defendant  objected  to  the  introdae- 
tion  of  this  evidence,  as  incompetent^  for  certain  reasons  represenw-i 
by  him  at  length,  and  now  assigns  as  error  the  action  of  the  ecurt 
in  overruling  his  objections.     The  ruling  of  the  court  upon  the  offer 
of  this  evidence  was  erroneous,  but  ai  the  defendant  himself  aftervard 
ofTered  the  same  judgment-roll  in  evidence  as  a  bar  to  the  present  ae> 
tion,  he  waived  the  right  to  question  the  action  of  the  court  in  p^^ 
viously   admitting  it."     In  Hogan  v.  Cowell,  supra,  the  court  nid: 
"Appellant  assigns  as  error  the  admission  of  testimony  showing  thst 
respondent's  vendors  offered  the  horses  to  certain  creditors  other  tluB 
the  respondent,  and  the  refusal  of  such  creditors  to  take  them.    That 
testimony,  however,  tended  to  show  only  that  in  the  sale  to  respon<ieoi 
there  was  no  actual  fraud  or  intent  to  defraud;  and  as  appellant  ad- 
mitted expressly  at  the  trial  that  there  was  no  actual  fraud,  and  ttat 
he  relied  solely  on  the  constructive  fraud  which  arose  from  defiden* 
delivery  and  possession,  we  do  not  see  how  he  could  have  been  injnred 
hy  such  testimony." 
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the  parties,  and'  subsequently  a  written  contract  covering  the 
tame  is  placed  in  evidence,  and  controls  the  decision,^**  But 
it  is  not  uniformly  held  that  the  fact  that  other  unobjection- 
able evidence  was  before  the  court  or  jury  sufficient  to  support 
the  finding  or  verdict  is  an  answer  to  the  showing  of  error  in 
the  admission  of  evidence  tending  directly  to  influence  the 
court  or  jury,  in  reaching  a  decision.  In  Estate  of  James,*®* 
the  court  said:  *Tt  is  first  contended,  upon  the  part  of  the 

194  Jones  V.  Tallant,  90  Cal.  386,  27  Pac.  306;  Stewart  v.  Gregory, 
9  N.  Dak.  618,  84  N.  W.  &&3.  See,  also,  State  v.  Sally,  41  Or.  366,  70 
Pac  396,  holding  that  error  in  admitting  testimony  cui  to  marks  on 
a  stolen  article  is  harmless  where  the  thing  itself  is  before  the  jury. 
Where  a  judgment  against  the  indorsers  of  a  note  if  based  upon  the 
proposition  that  notice  of  nonpayment  was  waived  by  the  contract  of 
indorsement,  an  error  in  the  admission  of  proof  of  a  waiver  of  notice 
by  subsequent  acts  is  not  prejudicial:  Loveday  v.  Anderson,  18  Wash. 

322,  51  Pac.  463. 

195  124  Cal.  653,  655,  57  Pac.  578,  1008.  To  same  effect,  Smith  ▼. 
Westerfield,  88  Cal.  374,  26  Pac.  206;  Anaconda  Copper  Min.  Co.  t. 
Heinze   (Mont),  69  Pac.  909;  Townley  v.  Oregon  Ry.  etc.  Co.,  33  Or. 

323,  54  Pac.  150.    In  Smith  ▼.  Westerfield,  supra,  the  court  said:  **We 
cannot  a^ee  with  the  respondents  that,  inasmuch  as  other  witnesses 
testified  to  the  same  fact,  this  was  an  immaterial  error.    One  of  the 
issues  presented  for  trial  in  the  case,  and  which  was  sharply  contested 
on  both  sides,  was,  whether  the  name  of  the  plaintiffs'  father  was 
'Westfield'  or  'Westerfield.*     The  respondents  alleged  in  their  answer 
that  the  true  name  of  the  plaintiff's   father  was  Charles  Westfield, 
and  the  court  found  that  the  plaintiffs  are  the  'issue  of  Charles  West- 
field  and  Mary  Westfield,  his  wife.'     It  was  for  the  purpose  of  estab- 
lishing this  fact  that  the  defendants  isisiied  the  commission  to  take  the 
testimony  of  the  witnesses  at  Cincinnati.    This  is  not  a  case  where  an 
incidental  and  collateral   foot   which   may  not  be  seriously  contested 
has  been  shown  by  incompetent  evidence,  but  the  testimony  of  the  wit- 
ness bore  directly  upon  the  main  point  in  issue.     In  such  a  case,  all 
the  evidence  upon  that  point  becomes  material,  and  the  introduction  of 
any  incompetent  testimony  is  presumed  to  cause  an  injury  to  the  op- 
posite party.    We  cannot  deternune  the  weight  which  the  court  below 
gave  to  the  testimony  of  this  witness  in  reaching  its  conclusion  upon 
this  controverted  point.    If  the  respondents  believe  that  this  testimony 
of  the  witness  was  unnecessary  for  the  purpose  of  establishing  their 
case,  they  should  have  declined  to  introduce  it  after  the  objection  had 
been  made  thereto.     They  cannot  now,  after  insisting  upon  a  ruling 
in  their  favor  and  introducing  the  testimony,  say  that  the  error  was 
harmless." 
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respondents,  that  there  is  snfiScient  eyidence  in  the  record,  fFiuch 
came  before  the  court  without  objection,  to  support  the  findings 
of  fact,  and  tliat,  therefore,  even  conceding  the  admi^on  of 
evidence  under  objection,  which  should  have  been  denied  ad- 
mission, still  a  new  trial  for  the  aforesaid  reasons  should  not 
be  ordered.  This  position  cannot  be  sustained.  If  improper 
evidence  under  objection  has  been  admitted,  it  is  imp(»sible 
for  this  court  to  say  how  much  weight  and  influence  it  had  in 
the  mind  of  the  trial  court  in  framing  its  findings  of  facts.  The 
imprcper^y  admitted  evidence  may  have  been  all-powerful  to 
that  effect.  As  far  as  this  court  knows,  it  may  have  been  that 
particular  evidence  which  turned  the  scale  and  lost  the  case  to 
the  appellants.  This  must  of  necessity  be  the  rule  whOTerer 
improper  evidence  has  been  admitted,  which  upon  its  face  tend* 
in  any  degree  to  aflfect  the  final  conclusion  of  the  court" 
Another  instance  in  which  the  error  was  not  cured  and  the 
rule  before  stated  held  inapplicable,  appears  in  an  Oregon 
I  cape,*^  where  the  court  said :  '^Counsel  for  the  plaintiff,  how- 

ever, contends  that  the  error  in  the  admission  of  this  evidence 
was  harmless,  because  witnesses  were  subsequently  called  by  the 
defendant  who  were  admittedly  competent  to  testify  on  the  sub- 
ject of  the  value  of  some  of  the  articles  destroyed  and  in- 
jured by  the  fire,  and  did  so  testify.     As  a  general  proposition, 
a  judgment  will  not  he  reversed  on  account  of  the  improper 
admission  of  tes'in^ony  if  the  facts  sought  to  be  thus  proved 
were  clearly  established  by  other  evidence,  so  that  it  can  be  seen 
that  the  party  complaining  was  not  prejudiced  by  the  admission 
of  such  t.  stimdny,  and  that  the  verdict  must  have  been  the  same 
if  it  had  not  been  admitted.     But  there  is  no  room  here  for 
the  application  of  this  rule,  because  the  verdict  is  for  a  gross 
sum,  made  up  of  sundry  items  of  damages,  and  there  is  no 
way  of  determining  from  the  record  by  what  evidence  the  jury 
were  influ  need  in  arriving  at  their  verdict     The  repeated  rul- 
ings of  the  trial  court  that  plaintiff's  testimony  was  competent, 
and  its  refusal  to  withdraw  it  from  the  jury,  clearly  authorized 
them  to  consider  it  as  proper  testimony  in  the  case,  bearing 
on  the  question  of  damages,  and  the  verdict  affords  no  evi- 
dence of  the  basis  upon  which  the  jury  arrived  at  the  amount 

196  Townley  v.  Oregon  R.  R.  Co.,  33  Or.  323,  329,  34  Pac.  150. 
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of  damages.    Under  such  circumstances  the  court  cannot  say 
that  the  errdr  was  harmless/' 

By  comparing  these  decisions  and  expressions  with  others, 
herein  cited,  it  is  seen  how  impossible  it  is  to  state  a  uniform  rule 
on  this  subject.  The  appellate  court  forms  its  opinion  in  each 
case,  after  giving  consideration  to  the  situation  of  the  parties,  the 
nnain  features  of  the  case,  and  the  character  of  the  error,  as 
shown  by  the  record,  just  as  was  stated  previously  in  this  sec- 
tion ;  just  as  the  trial  court  might  do  on  motion  f  dr  new  trial. 

A  distinction  is  made,  however,  in  some  jurisdictions,  be- 
tween cases  tried  by  the  court  without  a  jury  and  those  tried 
by  jury.  Thus,  in  Montana,  it  is  held  that,  on  trial  before 
the  court,  inadmissible,  but  important,  evidence  received  over 
objection  will  be  presumed  to  have  been  disregarded  by  the 
court,  and  the  error  is  presumptively  harmless.**'^ 

In  Marstellar  v.  Leavitt,*®®  the  court  resorts  to  a  somewhat 
novel  test  for  determining  whether  an  erroneous  ruling  upon 
an  oflfer  of  evidence  be  prejudicial  Or  harmless,  and,  if  the  de- 
cision were  intended  to  supersede  previous  decisions  on  the 
question,  it  would  overrule  and  antiquate  a  large  percentage  of 
all  the  decisions  of  the  court  since  it  was  established.  The  court 
said :  "The  fact  alone  that  the  court  admitted  the  evidence  after 
objection  made  is  the  strongest  kind  of  an  indication  that  the 
court  deemed  it  material,  and,  so  deeming  it  gave  it  weight  in 
making  the  judgment  in  the  case.  Indeed,  it  is  impossible  for 
this  court  to  say  that  this  evidence  had  no  effect  upon  tho 
mind  of  the  trial  court  in  pointing  the  judgment.'^  And  the 
court  cites  with  approval  Storch  v.  McCain,*®®  where  the 
court  said :  **The  overruling  of  the  objection  to  admitting  it  on 
the  groxmd  that  it  was  irrelevant  and  immaterial  indicates  that 
in  the  opinion  of  the  court  it  was  relevant  and  material.    That 

197  Cobban  ▼.  Hecklen  (Mont.)»  70  Pac.  806.  See.  also,  Montana 
Ore  Purchasing  Co.  v.  Butte  etc.  Consol.  Min.  Ck>.,  26  Mont.  427,  65 
Pac.  420;  Ogden  State  Bank  v.  Barker,  12  Utah,  13,  40  Pac.  766.  On 
a  trial  in  equity,  the  admission  of  evidence  bearing  on  a  qiiestion  which 
the  court  finally  holds  cannot  be  determined  in  the  action  is  without 
prejudice;  Carl  y.  West  Aberdeen  Land  etc  Co..  13  Wash.  616,  43  Pac 
800. 

108  130  Cal.  149,  152,  62  Pac  384. 

109  85  Cal.  308,  24  Pac  639. 
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the  court  attached  some  importance  to  this  evidence  ve  are 
bound  to  presume  from  his  admitting  it  against  the  objection 
made  to  it."  These  views  are  to  the  effect  that  the  qneation 
of  materiality  is  to  be  determined  by  the  bare  act  of  the  tml 
judge,  ignoring  the  law  of  evidence  as  a  test. 

Error  in  admitting  evidence  may  be  cured  by  striking  out 
the  evidence  erroneously  admitted,*®^  or  instructing  the  jniy  to 
disregard  it,  or  to  exclude  it  in  their  deliberations  upon  a  ver- 
dict.^* But  to  accomplish  the  result  by  instruction,  it  mii4 
unequivocally  exclude  the  evidence  from  the  consideration  of  the 
jury.  In  a  case  where  the  court  had  erroneously  refused  to 
strike  out  hearsay  testimony,  obviously  prejudicial  to  the  de- 
fendant,*®* the  trial  judge  had,  at  the  close  of  the  evidence,  in- 
structed the  jury  as  follows :  "Some  evidence  has  been  admitted 
of  a  statement  made  by  one  Moore,  at  the  restaurant  of  a  Mr. 
Guthrie,  immediately  after  the  shooting;  but  in  this  connection 
I  say  to  you  that  the  defendant  at  the  bar  is  not  bound  by  any- 
thing Moore  may  have  said,  not  in  his  presence  and  hearing,'' 
Of  this  the  court  said :  "This  was  not  equivalent  to  exclndinp' 
this  evidence  from  the  consideration  of  the  jury.  It  was  nt 
a  plain  and  unequivocal  direction  to  them  to  wholly  disregard 
it  as  illegal,  and  not  proper  to  be  considered  at  all,  and,  there- 
fore, cannot  be  regarded  as  obviating  the  error  in  the  previous 
ruling  of  the  court."  A  comparison  of  the  cases  of  Livermoro 
V.  Stine,2o»a  and  Sapenfield  v.  Main  St.  etc.  R.  E.  Co.,  ^  will 

200  Banning  v.  Marleau,  133  Cal.  485,  65  Pac.  464;  People  v.  Good 
win,  132  Cal.  368.  64  Pac.  661;  Brown  v.  Pierce  County,  28  Wish.  345. 

68  Pac.  872.  When  the  court  reserves  its  ruling  on  an  objection  to 
evidence,  and  afterward,  on  final  hearing,  rejects  it,  this  is  in  ef- 
fect sustainin^!^  the  objection,  and  there  is  no  error:  Roper  v.  MeF**!- 
den,  48  Cal.  346.  And  the  same  is  true  where,  although  proper  evi- 
dence is  excluded,  and  the  court  finds  the  fact  which  it  was  offered 
to  prove:  Garwood  v.  Wood,  34  Cal.  248. 

201  Union  Water  Co.  v.  Crary,  26  Cal.  504,  85  Am.  Dec  145;  Etfitan 
V.  Monnier,  77  Cal.  449,  19  Pac.  820. 

202  People  V.  Wallace,  89  Cal.  158,  167,  26  Pac.  650;  Howlsnd  v. 
Oakland  etc.  St.  Ry.  Co.,  116  Cal.  487,  47  Pac.  255;  Kneeland  v.  Gr»t 
Western  etc.  Co.,  9  N.  Dak.  49,  81  N.  W.  67;  State  v.  Aiken,  41  Or.  2W, 

69  Pac.  683;   Nelson  v.  Spears,  16  Mont.  351,  40  Pac  786;  Coiwgy* 
V.  American  Lumber  Co.,  8  Wash.  661,  36  Pac  1087. 

202a  43  Cal.  274,  278. 

208  91  Cal.  48,  69,  27  Pac.  590.  See,  also,  Broiwii  v.  McAllister,  S» 
Cal.  673;  Chidesler  v.  Ditch  Co.,  53  Cal.  66. 
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show  when  a  defective  instruction  is  cured  by  a  subsequeni; 
correct  one^  and  when  not.  In  the  first  case,  the  court  said: 
''The  second  instruction,  given  at  the  instance  of  the  defend- 
ant, is  somewhat  open  to  criticism,  in  the  respect  that  the  ques- 
tion of  the  authority  of  George  B.  Chester  to  enter  into  the 
contract  was  not  adverted  to  in  that  instruction;  but  in  the  first 
instraction  given,  upon  request  of  the  plaintiflEs,  the  jury  were 
distinctly  told,  'that,  in  order  to  bind  the  plaintiffs  by  such  con- 
tract, it  must  be  shown  that  the  plaintiflEs  assented  thereto,  or 
authorized  George  Chester  to  made  such  a  contract  in  order  to 
bind  the  plaintiffs  thereby/  In  view  of  this  distinct  enuncia- 
tion upon  the  point  the  jury  could  hardly  have  been  mislead 
by  the  omission  occurring  in  the  other  instruction."  In  the 
second  case,  the  court  said :  ''The  error  in  giving  the  foregoing 
instructions  was  not  obviated  by  the  instruction  subsequently 
given  at  the  instance  of  the  defendant,  wherein  the  law  ap- 
plicable to  the  case  was  properly  presented.  The  jury  could 
not  determine  which  of  the  two  propositions  was  correct. 
They  were  bound  to  accept  all  the  propositions  that  the  court 
instructed  them  upon  as  a  correct  statement  of  the  law  l)y 
which  they  were  to  be  guided,  and  if  the  several  instructions 
are  inconsistent  or  contradictory,  it  is  impossible  to  tell  which 
was  adopted  by  them  in  reaching  their  verdict."  It  will  be 
seen  that  in  the  first  case  there  is  no  conflict,  but  only  the  cur- 
ing of  a  defect  by  the  second  instruction,  while  in  the  second 
case,  notwithstanding  the  giving  of  the  correct  instruction,  the 
error  of  inconsistency  remained.  And  it  will  be  found  that,  in 
most  such  cases,  it  is  impossible  to  reconcile  the  conflict  and 
obviate  the  error.^^^ 

A  distinction  is  made,  with  respect  to  the  cure  of  error, 
between  admitting  and  afterward  excluding  evidence,  and 
excluding  and  afterward  admitting  it.  In  the  former  case  the 
error  of  admitting  evidence  prejudicial  to  a  defendant  in  a 
criminal  case  to  go  to  the  jury  will  be  sometimes  considered 
prejudicial,  though  afterward  stricken  out  by  the  court,  or  ex- 
cluded by  an  instruction;  but  no  prejudice  can  result  from 

204  See  People  ▼.  Wong  Ah  Ngow,  54  Cal.  151,  36  Am.  Rep.  69;  Peo- 
ple V.  Anderson,  44  Cal.  65;  Chidester  v.  Con.  P.  Ditch  Co.,  53  Cal.  56. 
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the  exclusion  of  evidence  offered  for  the  defendant  where  the 
court  Bubsequently  reverses  its  ruling  and  admits  it*^ 

Cases  are  occasionally  found  in  which  errors  offset  each  other, 
thereby  avoiding  a  reversal.  Thus^  it  was  held  in  an  election 
contest^  that  error  in  refusing  to  count  a  ballot  for  one  of  fbc* 
contestants  was  harmless,  where  another  ballot,  for  the  other 
contestant^,  was  rejected  for  the  same  reason.*** 

§  890.  Scope  of  inyestig^tion  in  cases  of  judgn^ent  by  defaali 
An  exception  has  been  made  in  applying  the  distinction  be- 
tween JEL  complaint  defectively  stating  a  cause  of  action  and  ons 
regularly  stating  a  defective  cause  of  action,  where  the  judg- 
ment was  entered  by  default.  Some  courts  hold  that  any  de- 
fect in  the  complaint,  which  would  have  been  available  ss  a 
ground  of  demurrer  before  judgment,  may  be  taken  advantage 
of,  on  appeal  after  judgment  by  default,  the  reason  assigned 
being  that  the  presumption  that  such  defects  were  supphed  or 
removed  by  evidence,  and  that  the  defect  was  cured  by  the  ver- 
dict, is  absent,  there  having  been  no  trial.**''  There  is  a  dicta 
in  an  early  California  case**®  to  the  same  effect.  The  case, 
however,  is  clearly  within  the  general  rule,  inasmuch  as  ther? 
was  not  merely  defectiveness  of  pleading,  but  a  substantive  in- 
sufficiency. There  is  reasonableness  in  the  distinction,  how- 
ever, since  there  can  be  no  intendments  based  on  potentialities 
which  are  essentialUy  excluded.  In  two  later  California  cases, 
the  earlier  case  was  cited  as  authority.  But  in  these,  as  in 
the  earlier  case,  the  defects  of  the  complaint  were  substantive, 
and  not  merely  such  as  could  only  be  reached  by  a  demurrer.*** 
In  the  later  case  the  court  gave  as  a  reason  for  the  reversal  that 
'^these  allegations  are  not  a  defective  statement  of  a  cause  of 

206  People  ▼.  Wong  Ghing,  117  Gal.  524,  40  Pao.  888. 
2T>6  State  ▼.  Peter,  21  Wash.  243,  57  Pac  814. 

207  See  Old  v.  Mohler,  122  Ind.  598,  23  N.  £.  067;  TerritoTy  ▼.  Vir- 
ginia  Road  Co.,  2  Mont.  101 ;  Arkansas  etc  Co.  v.  Nelson,  4  Cola  A^ 
440,  36  Pac.  307;  Schwab  v.  Tucker,  10  Utah,  136,  37  Pac  249. 

208  Abbe  V.  Marr,  14  Cal.  210. 

209  See  Choynski  v.  Cohen,  39  Cal.  602,  2  Am*  Eep.  476;  Eamm  V. 
Aahmead,  60  Cal.  441,  442. 
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action;  on  the  contrary,  they  are  a  perfect  statement  of  a  de- 
fective cause  of  action,  and  a  defective  cause  of  action  is  not 
cured  by  f ailnre  to  answer  or  by  verdict.*'  **®  Thus,  it  is  seen 
that  the  court  used  the  same  expression  with  reference  to  a 
default  judgment  as  it  had  so  often  applied  to  litigated  cases. 
In  Halleck  v.  Jourdin,**^  it  was  held,  however;  that  no  dis- 
tinction exists  between  judgments  by  default  and  others,  as 
to  the  class  of  errors  for  which  they  will  be  reversed  by  the 
supreme  court  on  appeal  The  rule,  in  every  case,  was  declared 
to  be  that  the  judgment  will  not  be  reversed  for  such  defects 
in  the  complaint  as  fall  short  of  an  entire  want  of  something 
which  is  material  to  the  plaintiffs  right  to  recover, 

§  691.    Limitation  by  'law  of  the  case.'' 

A  decision  of  an  appellate  court  must  be  adhered  to  at  all 
future  stages  of  the  same  case,  unless  overruled  by  a  higher 
appellate  court.  This  rule  applies  both  to  the  trial  court  and 
the  appellate  court,  and  is  not  affected  by  any  error  which  may 
be  imputed  to  or  found  in  the  decision.  In  other  words,  it  ifc 
the  law  of  that  case. 

It  is  a  rule,  not  peculiar  to  any  appellate  court,  but  prevails 
generally.***    The  proposition  just   stated  is  subject  to  the 

210  Hannon  v.  Afthmead,  60  Cal.  439,  442. 

211  34  Cal.  167.  See  Scottish  Am.  Mtg.  Co.  v.  Reeve,  7  N.  Dak.  99, 
72  N.  W.  1088. 

2iSf  See  Kent  v.  San  Francisco  Sav.  Union,  130  Cal.  400,  62  Pac.  620; 
Parker  v.  Bernal,  68  Cal.  122,  8  Pac.  696;  Creighton  v.  Herahtield,  2 
Mont.  169,  170;  Yellowstone  Nat.  Bank  v.  Gagnon,  26  Mont.  268,  64 
Pac.  664;  O'Rourke  v.  Schultz,  23  Mont.  286,  58  Pac.  712;  Union  Trust 
Co.  V.  Atchison  T.  &  S.  F.  R.  Co.,  8  N.  Mex.  169,  42  Pac.  89;  Wright  v. 
Carson  Water  Co.,  22  Nev.  304,  39  Pac.  872;  Scottish  Am.  Mtge.  Co. 
V.  Reeve,  7  N.  Dak.  662,  75  N.  W.  910;  Stager  v.  Troy  Laundry  Co., 
41  Or.  141,  68  Pac.  406;  Tandemp  v.  Hansen,  8  S.  Dak.  376,  66  N.  W. 
1075;  Brim  v.  Jones,  13  UUh,  440,  46  Pac.  46,  362;  First  National 
Bank  v.  Lewis,  13  Utah,  607,  46  Pac.  890;  Dennis  v.  Ka«»,  13  Wash. 
137,  42  Pac.  640;  Tibbals  v.  Mt.  Olympus  Water  Co.,  16  Wa#h.  480, 
48  Pac  236;  Smith  v.  Seattle  (City  of),  20  Wash.  613,  66  Pac.  389. 
But  see  United  States  v.  Elliott,  12  Utah,  119,  41  Pac.  720,  holding 
that  court  may,  on  a  second  appeal,  reverse  its  former  decision,  where 
injustice  will  be  done,  not  only  in  the  particular  case,  bul  in  other 
cases;  also,  Post  v.  Spokane   (City  of),  28  Wash.  701,  69  Fac.  371, 
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qualification  that  in  order  that  a  decision  may  become  the  lav 
of  the  case,  it  must  he  rendered  by  the  court  of  last  r^ort  in 
that  class  of  cases ;  and  the  supreme  court  of  a  territorj.  no; 
being  the  court  of  last  resort  in  cases  involving  a  sum  in  excess 
of  $5^000^  a  decision  on  a  former  appeal  in  such  a  cause  is  not 
binding  as  the  law  of  the  cause.^'  In  California  it  has  been 
often  announced.  In  Dewey  v.  Qray,^**  it  had  been  decide<i 
upon  a  previous  appeal  that  the  entry  of  a  landlord  upon  his 
tenant's  premises,  without  his  consent,  during  the  lease,  and 
reletting  them,  was  a  discharge  of  the  tenant  from  his  covenants, 
except  as  to  such  part  of  the  rent  as  had  accrued  at  the  time 
of  the  re-entry,  which  the  landlord  was  entitled  to  recorer. 
Upon  a  second  appeal  in  the  same  case,  it  was  held  that  although 
the  exception  was  an  abrogation  of  one  of  the  plainest  principles 
of  law,  that,  if  the  case  were  new,  the  court  would  overrule  it, 
yet  the  previous  decision  was  conclusive  of  the  rights  of  the 
parties,  and  was  not  subject  to  revision.  So,  in  Lassing  v. 
Paige,***^  the  court,  speaking  of  its  decision  upon  a  prior  appeal 
in  the  same  case,  said  :*^That  decision,  when  made,  became  the 
law  of  this  case,  and  was  binding  upon  the  court  below,  as  it 
is  upon  this  court,  in  this  case." 

A  decision  of  the  appellate  court,  though  it  may  be  disre- 
garded and  overruled  in  other  cases,  yet  is 'not  to  be  cited  a? 
mere  authority  in  subsequent  proceedings  in  that  case.  In  tiie 
case  in  which  it  is  made,  it  is  more  than  authority;  it  is  a 
final  adjudication,  from  the  consequences  of  which  the  court 
cannot  depart,  nor  the  parties  relieve  themselves.*** 

The  rule  applies,  though  the  question  be  one  of  jurisdiction. 
The  first  point  decided  by  any  courts  although  it  may  not  be 

1104,  holding  that  the  supreme  court  of  Washington  may,  on  a  sstis- 
factory  showing  being  made  to  it,  grant  leave  to  attack  a  judgment 
which  has  been  affirmed  by  that  court. 

213  Jung  V.  Eeed,  12  Utah,  196,  42  Pac.  292. 

214  2  Cal.  374.  See,  also,  Sherman  v.  Port  Huron  etc  Co.,  18  8. 
Dak.  95,  82  N.  W.  413,  holding  that,  though  opinion  on  a  first  appetl 
be  erroneous,  it  will  be  adhered  to  on  second  appeal  in  eame  oiM. 

21 B  66  Cal.  139,  142. 

21  e  Davidson  v.  Dallas,  15  Cal.  75;  Phelan  T.  San  FranciaeOi  20  Cil. 
40;  Jaffe  V.  Skae,  48  Cal.  643. 
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in  terms,  is  that  the  court  has  jurisdiction,  otherwise  it  would 
not  proceed  to  determine  the  rights  of  the  parties.^^^  Nor 
does  the  public  importance  of  the  question  warrant  an  exception 
to  the  rule.  In  Leese  v.  Clark,^*®  it  was  contended  that  the 
rule  should  not  be  extended  to  cases  embracing  questions  of 
a  public  nature,  where  great  interests  were  involved.  But  the 
court  said :  "That  the  doctrine  does  not  extend  to  cases  involv- 
ing questions  of  a  public  nature  is  asserted,  on  the  ground  that 
the  decision  of  such  questions  is  not  cdnfined  to  the  parties 
immediately  before  the  court,  but  may  affect  vast  interests  of 
others.  It  is  difficult  to  perceive  how  the  inconclusiveness  of  a 
prior  decision  in  the  same  case  can  be  said  to  follow  from  the 
importance  of  the  questions  involved,  or  the  interests  which 
other  parties  may  have  in  their  determination.  The  im- 
portance of  the  questions  involved  should  induce  careful  con- 
sideration in  the  first  instance,  but  can  have  no  effect  upon 
the  conclusiveness  of  the  decision  when  made.^'  In  the  same 
case  the  reasons  for  the  rule  were  thus  stated:  "The  supreme 
court  has  no  appellate  jurisdiction  over  its  own  judgments;  it 
cannot  review  or  modify  them  after  the  case  has  once  passed,  by 
the  issuance  of  the  remittitur,  from  its  control.  It  construes,  for 
example,  a  written  contract,  and  determines  the  rights  and 
obligations  of  the  private  parties  thereunder,  and  upon  such 
construction  it  aflBrms  the  judgment  of  the  court  below.  The 
decision  is  no  longer  open  for  consideration;  whether  right  or 
wrong  it  has  become  the  law  of  the  case.'^  But  other  reasons 
are  not  wanting.  In  all  questions  of  remedy,  where  the 
opinions  of  judges  may  be  as.  various  as  the  differences  of  the 
human  mind  admit  of,  the  interposition  of  a  new  judge  might 
change  the  law  which  has  been  settled  by  a  majority  for  years, 
and  introduce  a  new  rule.  Cases  which  have  been  brought  to 
the  court  on  certiorari,  or  writ  of  error,  and  determined,  may 
be  reopened,  and  rights  which  have  grown  up  under  them  be 
disturbed.  The  evil  may  extend  to  practice  and  pleadings  in 
the  inferior  courts,  and  the  whole  administration  of  justice 
thrown  into  doubt  and  confusion  by  every  change  on  the  bench, 

217  Clary  v.  Hoagland,  6  Cal.  686;  Washington  Bridge  Co.  v.  Stew- 
art, 3  How.  (U.  8.)  418. 

218  20  Cal.  388,  428. 
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but  by  letting  those  judgments  stand  which  have  already  passed 
through  the  appellate  court,  no  inconvenience  can  result,  as  nev 
rules  will  only  operate  upon  future  and  not  upon  past  con- 
troversies. 

But  the  rule  is  based  upon  the  supposition  that  the  facts  of 
the  case  in  which  it  is  invoked,  or  urged,  are  the  same  as  upoa 
the  former  decision.  And  where  a  new  trial  is  had  in  a  cas^, 
and  the  evidence  upon  the  retrial  establishes  a  new  state  of 
facts,  while  the  legal  principle  may  be  the  same  as  before  it 
is  no  longer  applicable.***  But  where  an  order  limitiug  the 
scope  of  a  new  trial  is  affirmed,  its  correctness  in  the  individual 
case  is  established.*** 

Becitals  of  fact  in  an  opinion  cannot  be  used  as  an  estoppel 
against  a  party  under  the  rule.  It  is  the  facts  themselves  to 
which  the  legal  principle  applies  and  not  any  recital  of  them. 
Facts  are  stated  in  an  opinion  solely  that  the  course  of  reason- 
ing adopted  by  the  court  and  the  principles  enunciated  may 
be  the  better  understood.***  The  appellate  court  does  not  a^ 
sume  to  find  the  facts  in  a  case,  for  it  has  no  authority  to  do  so, 
except  in  cases  where  an  ultimate  result  follows  as  a  conclusion 
of  law  from  the  proof  of  facts.  And,  if  the  appellate  court 
should  incorrectly  state  the  facts  of  a  case,  such  statement  would 
in  no  manner  control  the  court  below,  nor  prejudice  the  parties 
upon  a  new  trial.*** 

219  Mitchell  v.  Davis,  23  Cal,  881;  Sneed  v.  Osborne,  25  CaL  619, 
628;  WaUace  v.  Siseon,  114  Cal.  42,  45  Pac.  1000;  Pearce  v.  Baggs,  W 
Cal.  340,  33  Pac  906;  Maddox  v.  Tague,  18  Mont.  512,  46  Pac  535; 
Wright  V.  Carson  Water  Co.,  23  Nev.  39,  42  Pac  196;  Itabinson  ▼. 
Kind,  26  Nev.  261,  59  Pac  863,  62  Pac  706;  Hughes  v.  Bravmder,  M 
Wash.  304,  44  Pac  530. 

220  Duff  V.  Duflf,  101  Cal.  1,  86  Pac  437. 

P21  See  Potter  v.  Ajax  Min.  Co.,  22  Utah,  273,  61  Pac  999,  hoM- 
ing  that  while  as  a  general  rule,  a  previous  rulii^  and  decision  by  an 
appellate  court  upon  questions  arising  in  a  case  before  it  is  a  final  ad- 
judication of  those  questions  in  that  suit  upon  the  same  stete  of  facts, 
from  the  consequences  of  which  the  court  will  not  depart  in  a  snbse- 
qucnt  appeal,  yet  the  rule  does  not  apply  to  the  argument,  or  to  ex- 
presOTons  or  illustratione  in  the  aiigument  that  are  obiter.  To  same 
effect;  Estate  of  Johnson,  98  Cal.  531,  33  Pac  460;  Pacific  Coast  Bis- 
cuit Co.  V.  Dugger  (Or.),  70  Pac  523;  Herriman  Irr.  Oa  v.  Keel,  25 
Utah,  96,  69  Pac  719. 

222  Sneed  v.  Osborne,  25  Cal,  619,  629. 
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The  rule  usually  has  reference  to  legal  principles  purely,  but 
if  the  appellate  court  has  upon  one  appeal  decided  that  the 
evidence  was  insufiBcient  to  support  a  verdict  or  other  decision, 
and  substantially  the  same  evidence  and  the  same  decision  como 
before  it  again,  it  will  adhere  to  its  former  ruling.  Thus,  in 
Lassing  v.  Paige,^*  the  court,  after  stating  that  but  for  its  prior 
decision  it  might  incline  to  a  different  view,  said :  "But  it  id 
unnecessary  to  dwell  further  upon  that  matter  or  to  notice  the 
other  points  discussed  by  counsel.  This  court  having  previously 
decided  that  the  plaintiff  cannot  recover  upon  the  merits,  a% 
presented  by  his  own  testimony,  the  judgment  and  order  of 
the  court  below  must  be  reversed.*'  And  where,  upon  an  appeal, 
the  court  has  reversed  a  judgment  for  defendant  upon  the 
ground  that  uncontradicted  evidence  for  plaintiff  entitled  him 
to  judgment,  and  the  case  comes  up  again  on  appeal  from  an- 
other judgment  for  the  defendant,  the  judgment  will  be  re- 
versed, pursuant  to  this  rule.^^^ 

The  rule  as  thus  stated  in  the  opinions  has  been  often  ap- 
plied.*^ The  case  may  be  changed  however,  not  only  by  dif- 
ferent evidence,  necessitating  new  findings,  but  the  issues  may 
be  changed  by  amendment  of  the  pleadings.**®  But  a  case  can- 
not be  so  changed  as  to  get  rid  of  the  rule  by  merely  formal 
amendments.  . 

The  applicability  of  the  rule  cannot  be  evaded  on  the  ground 
that  some  of  the  facts  or  issues  were  not  adverted  to  in  the 
opinion  on  the  former  appeal.  A  decision  rests  upon  all  the 
facts  in  the  case,  and  it  must  be  presumed  for  the  purposes  of 
this  rule  that  all  were  considered  in  reaching  it.**'^ 

223  56  Cal.  139,  142.  To  same  effect,  Polack  v.  McGrath,  38  Cal. 
666;  Byxbee  v.  Dewey,  128  Cal.  322,  60  Pac.  847;  Furth  v.  Snell,  13 
Wash.  660,  43  Pac.  935. 

224  Jaffa  V.  Skae,  48  Cal.  640.  See,  also,  Moore  v.  Brownfield,  10 
Wash.  439,  39  Pac.  113. 

225  See  Kile  v.  Tubbs,  32  Cal.  333,  338;  Page  v.  Fowler,  37  Cal.  105; 
Yates  V.  Smith,  40  Cal.  670;  Poorman  v.  MiUs,  45  Cal.  324;  Lick  v. 
Diaz,  44  Cal.  479;  Stone  v.  Bumpus,  46  Cal.  221;  Jaffe  ▼.  Skae,  48 
Cal.  543;  Thompson  v.  Feltonp,  54  Cal.  555;  Lassing  v.  Paige,  56  Cal. 
142;  Hamlin  y.  Martin,  59  Cal.  181;  Sharpstein  v.  Friedlander,  63  CaL 
78. 

226  Phelan  ▼.  San  Francisco,  9  Cal.  16. 
127  Mulford  y.  Estudilla,  32  Cal.  137. 
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The  rule  does  not  apply  so  as  to  bind  a  party  as  to  mere  dicta 
in  the  opinion  on  a  former  appeal.  In  Trinity  County  v.  llc- 
Cammon,**®  a  petition  was  presented,  after  the  decision,  asking 
for  a  modification  of  the  opinion,  on  the  ground  that  the  opinion, 
was  to  some  extent  obiter,  and  on  the  further  ground  thai 
the  court  had  misapprehended  the  contents  of  a  certain 
report  made  by  a  committee  appointed  by  a  county  judge. 
In  denying  the  petition,  the  court  said:  *T[n  so  far  u 
the  opin'on  p^ss  s  upon  any  question  not  necessary  io 
the  decision  of  the  appeal,  it  will  interpose  no  obstacle  to  a 
reinvestigation  of  such  question  upon  its  merits  in  any  case  that 
may  hereafter  come  to  this  court  in  which  the  point  shall  be 
directly  presented.  In  so  far  as  the  misapprehension  of  the 
contents  of  the  committee^s  report  is  concerned,  the  document, 
as  such  was  not  in  the  transcript,  and  we  were  therefore  jus- 
tified in  assuming  that  it  had  no  contents,  aliunde  the  contents 
set  out  in  the  proceedings.  Any  case  coming  here  hereafter  show- 
ing that  the  report  comprehended  topics  other  than  those  to  which 
the  present  record  confines  it,  will  be  a  case,  to  that  extent,  dif- 
ferent from  the  present,  and  of  course  one  to  which  the  opinion 
in  this  case  cannot  be  considered  as  having  any  just  application.'* 
In  other  words,  the  law  upon  a  question  does  not  become 
settled  as  the  law  of  a  case  by  a  mere  opinion  of  the  judge,  un- 
necessarily expressed,  but  only  by  a  decision  of  the  point  where 
the  ground,  or  at  least  one  of  the  grounds,  of  a  judgment. 

Where,  in  the  opinion  on  a  former  appeal,  the  court  said  that 
they  would  treat  only  those  points  which  appellant  had  taken 
up  on  his  oral  argument,  and  closed  with  the  remark  that,  "we 
have  considered  and  treated  all  the  errors  assigned  which  we 
consider  material,"  it  was  held  that  such  decision  should  not 
be  deemed  as  determining  any  questions  in  the  case  other  than 
those  discussed  in  the  opinion.**® 

228  25  Cal.  117,  121.  To  same  effect,  State  v.  McGlynn,  20  CaL  234, 
276,  81  Am,  Dec.  118;  Oakland  v.  Carpentier,  21  CaL  642,  668. 

220  Sweeney  v.  Montana  Cent.  Ry.  Co.,  25  Mont.  «3,  65  Pac  912. 
See,  also,  Wastl  v.  Montana  Union  Ry.  Co.,  24  Mont.  169,  61  Fac  9, 
boiaing  that  on  a  second  appeal  the  appellate  court  is  bound  by  a  for- 
mer (decision  on  points  necessarily  determined,  but  on  matters  not  es- 
sential, or  questions  not  considered,  it  is  not  bound. 
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Another  feature  of  the  rule  is  that  when  a  decision  has  be- 
come the  law  of  the  case,  it  must  be  accepted  with  all  its  qualifi- 
cations, and  not  in  any  narrow  or  restricted  sense.**® 

Facts  may,  however,  be  presented  in  such  a  way  that,  though 
their  consideration  be  not  essential  to  the  decision  made,  yet  the 
decision  actually  made  upon  them  becomes  the  law  of  the  case 
as  to  them  at  all  future  stages.  Thus,  if  facts  are  in  the  record, 
are  argued  by  counsel,  and  are  likely  to  arise  upon  a  retrial, 
where  the  court  decides  the  law  applicable  to  such  facts,  its 
declarations  are  not  mere  dicta,  but  become  of  the  law  of  the 
case.  Accordingly,  in  Table  Mountain  Co.  v.  Stranahan,^^  the 
court  said:  "The  counsel  for  the  plaintiff  contends  that  the 
point  was  not  involved  in  the  questions  raised  on  the  former 
appeal,  and  that  so  much  of  the  language  used  as  limits  a  loca- 
tion in  the  case  put  to  the  extent  of  the  actual  occupation,  was 
mere  obiter.  It  is  true,  perhaps,  that  an  opinion  on  the  point 
was  not  essential  to  the  decision  of  the  case;  but  it  was  import- 
ant for  the  purpose  of  a  new  trial ;  and  it  was  in  that  view  that 
we  considered  the  matter  and  passed  upon  it.  It  was  a  matter 
necessarily  involved  in  the  issue  to  be  tried,  and  the  principle 
of  res  judicata  is  imdoubtedly  applicable  to  its  determination.** 

It  seems  that  where  a  party  upon  a  former  appeal  has  re- 
quested a  decision  upon  a  point  involved,  though  not  absolutely 
essential  to  a  determination  of  the  whole  case  as  presented,  the 
decision  thereon  becomes  a  part  of  the  law  of  the  case,  at  least 
to  the  extent  of  estopping  that  party  from  subsequently  claim- 
ing that  it  was  dicta.**^ 

Where  the  decision  rests  upon  two  distinct  grounds,  discussed 
and  passed  upon  by  the  court,  it  is  the  law  of  the  case  upon 
either,  if  made  the  basis  of  contention  and  decision  upon  an- 
other appeal.2«a  j^  clary  v.  EoUand,  2«4  the  court  said :  "The 
court  fully  considered  the  question  and  decided  it,  sustaining 

230  Mulford  V.  Estudillo,  32  Cal.  131,  137. 

231  21  Cal.  548,  662,    To  same  effect,  Olney  v.  Sawyer,  54  Cal.  379, 
384.     See,  also,  Taylor  v.  Gale,  24  Wash.  336,  64  Pac..533. 

232  San  Francisco  v.  Spring  Valley  Water  Works,  53  Cal.  608,  611. 

233  Clary  v.  Rolland,  24  Cal.  148,  150;  Cannon  v.  Kentfield,  67  Cal. 
650,  663;  Olney  v.  Sawyer,  64  Cal.  379,  384,  94  Am.  Dec.  722. 

234  24  Cal.  148,  150. 
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the  point  made.  One  other  point  made  by  the  appellant  vas 
decided  by  the  court  in  his  f avor^  and  the  reversal  of  the  jadg- 
xnent  of  the  court  below  was  placed  on  both  grounds.  It  is  in- 
sisted by  respondent  that,  because  there  was  another  point  de- 
cided upon  which  the  reyersal  was  correct,  the  decision  on  that 
point  is  merely  dictum.  But  we  might  just  as  well  treat  the 
decision  on  the  other  point  as  dictum.  The  appellant  diiectlj 
made  and  relied  upon  both  points,  the  court  considered  and 
decided  upon  both,  and  devoted  much  the  larger  share  of  &e 
opinion  to  the  discussion  of  the  point  now  before  the  oonit. 
The  opinion  closes  with  these  words :  Tor  these  reasons  we  think 
the  judgment  of  the  court  below  ought  to  be  reversed.*  '^ 

The  rule  against  the  investigation  of  questions  of  fact  bj  the 
appellate  court  does  not  stand  in  the  way  of  its  investigating  the 
record  on  a  former  appeal  to  determine  what  was  decided,  where 
the  rule  under  consideration  is  invoked  or  sought  to  be  applied. 
But  if  upon  such  inspection,  it  is  found  that  the  records  do  not 
present  the  same  questions,  upon  substantially  the  same  hdU, 
the  prior  record  cannot  be  added  to,  and  read  as  part  <Jf  the 
record,  on  the  pending  appeal.**®  This  rule  can  only  be  given 
effect  by  appellate  courts.  The  decisions  of  trial  conrts 
do  not  constitute  the  law  of  the  case.  And,  if  at  the  trial  in 
a  nisi  prius  court,  the  court  makes  a  ruling  upon  a  certain 
point,  the  court  is  not  bound  by  it,  if  the  same  point  arises 
again.  On  the  contrary,  the  court  may,  change  its  ruling  it  in 
the  meantime,  it  has  become  satisfied  that  it  was  erroneous.*** 

Though  upon  a  retrial  the  law  as  declared  upon  a  previous 
appeal  should  be  disregarded,  it  constitutes  error  merely.  The 
judgment  is  not  void.  And  after  judgment  entered  by  the 
trial  court  under  the  direction  of  the  supreme  court  given  upon 
a  first  appeal,  a  second  appeal  may  be  taken  therefrom,  not  onlj 
to  review  the  question  whether  the  judgment  was  entered  in 
conformity  with  the  mandate  of  the  higher  court,  but  also  to 
review  the  merits  set  forth  in  a  bill  of  exceptions  which  was  not 
involved  upon  the  first  appeal.**^ 

285  McKinlay  ▼.  Tuttle,  42  Cal.  570,  676. 

286  Lawrence  v.  Ballard,  37  Cal.  618,  621. 

237  See  Tuffree  v.  Stearns  Ranchos  Co.,  124  Cal.  306,  67  Pat  69. 
Second  appeal  taken  and  prior  decision  afilrmed  in  Fox  v.  Hale  etc.  MiiL 
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Of  course  the  law  governing  the  case^  maj^  within  certain 
limitatidns,  be  changed  by  the  legislature,  after  the  trial  below, 
or  even  between  a  first  and  a  second  appeaL  And  if  a  case  is 
appealed,  and,  pending  the  appeal,  the  law  is  changed,  the  ap- 
pellate court  must  dispose  of  the  case  under  the  law  in  force 
when  its  later  decision  is  rendered.^^*® 

§  692.    Limitation  resxilting  from  doctrine  of  stare  decisis. 

This  doctrine  is  necessarily  limited  in  its  operation  to  the 
courts  of  the  same  state.  It  is  a  rule  of  special  and  limited 
application,  and  is,  by  the  courts  of  almost  every  state,  adhered 
to  with  less  strictness  than  formerly.  It  is  upheld,  principally, 
in  order  to  leave  undisturbed  rights  which  have  become  vested 
under  former  decisions,  upon  the  same  state  of  facts.  The  rule, 
where  held  to  apply,  does  not  depend  upon  the  correctness  or 
incorrectness  of  precedents,  but  is  sustained  upon  the  theory 
that,  where  property  rights  have  grown  up  tmder  former  de- 
cisions the  rule  established  by  them,  is  itself  of  more  import- 
ance than  the  reasona  upon  which  it  rests.  The  rule  has  been 
frequently  applied  in  California,  but  perhaps  not  more  fre- 
quently than  in  some  other  states.  This  rule,  unquestionably, 
applies  to  cases  where  particular  modes  have  been  declared 
effectual  for  passing  property,  and  where  technical  or  formal 
objections  to  such  modes  are  interposed,  the  effect  of  which 
objections  would  be  to  make  a  mere  legal  claim  prevail  over 
justice  and  right.  But  it  is  not  so  clear  if  two  men  claim 
property — one  under  a  statute,  and  the  other  under  a  decision — 
that  the  man  claiming  under  a  wrong  decision,  which  destroyed 
the  good  title  under  the  statute,  is  entitled,  as  a  matter  of  jus- 
tice, to  the  property  as  against  the  first.  Again,  that  this  mat- 
ter— ^the  vesting  of  a  right — ^is  not  the  conclusive  thing  which 
gives  effect  to  the  principle,  is  seen  in  the  fact  that  a  single 
decision  is  not  necessarily  or  usually  held  protected  by  this 
rule.  This  rule  itself  is  stated  in  vaguer  terms  than  almost  any 
other  principle  of  law.     It  is  thus  stated  by  Chancellor  Kent: 

Co.,  122  Cal.  219,  54  Pac.  731.    Compare  above  caees  with  Heinlen  v. 
Beans,  73  Cal.  240,  14  Pae.  855. 

2B8  First  Nat.  Bank  of  San  Luis  Obispo  v.  Henderson,  101  Cal.  307, 
35  Pac.  899. 

New  Trial.  Vol.  11—95 
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^'A  solemn  decision  npon  a  point  of  law^  arising  in  any  giten 
case^  becomes  an  authority  in  a  like  case,  because  it  is  the  hi{^- 
est  eyidence  which  we  can  have  of  the  law  applicable  to  the  sub- 
ject, and  the  judges  are  bound  to  follow  that  decision  so  long 
as  it  stands  unreversed  unless  it  can  be  shown  that  the  law  wu 
misunderstood  or  misapplied  in  that  particulscr  case.*'***  The 
English  courts,  at  one  time  adhered  undeviatingly  to  precedents, 
until  Lord  Mansfield's  time.  Of  him  and  his  views  on  the 
subject  Chancellor  Kent  said:*^  "Lord  Mansfield  frequently 
observed  that  the  certainty  of  a  rule  was  often  of  much  more 
importance  in  mercantile  cases  than  the  reason  of  it,  and  that 
a  settled  rule  ought  to  be  observed  for  the  sake  of  property;  and 
yet  perhaps  no  English  judge  ever  made  greater  innovations 
and  improvements  in  the  law,  Or  felt  himself  less  embarrassed 
with  the  disposition  of  the  elder  cases,  when  they  came  in  his 
way  to  impede  the  operation  of  his  cultivated  judgment'*  'So 
better  statement  of  the  general  purposes  of  the  rule  in  its  re- 
lation to  a  particular  case  is  to  be  found  than  that  made  hy 
Justice  Wallace,  after  a  reference  to  a  prior  decision  of  the 
same  court  in  Smith  v.  McDonald,***  as  follows :  'Tit  is  believed 
that  the  authority  of  that  case,  upon  the  point  involved,  has 
never  been  doubted  or  called  in  question  until  now.  The  con- 
struction which  it  gave  to  the  statute,  in  the  respect  now  under 
consideration,  has  since  then  been  steadily  adhered  to  by  the 
courts — it  has  been  relied  upon  by  the  profession  in  the  examin- 
ation of  titles,  and  acted  upon  in  the  purchase  and  sale  of  real 
estate  during  the  intervening  period,  now  some  eight  years— 
and  property  interests  of  immense  magnitude  must  be  imperiled 
if  it  is  to  be  overturned  now.  Under  such  circumstances  it 
has  arisen  to  the  importance  of  a  rule  of  property,  and  even 
though  it  were  conclusively  shown  to  have  been,  as  an  exposition 
of  the  statute  it  attempted  to  construe,  incorrect  at  the  outset,  I 
think  it,  nevertheless,  our  duty  to  maintain  it  now,  and  not  per- 
mit it  to  be  disturbed.    If  its  operation  for  eight  years  in 

230  1  Kent's  Commentaries,  476. 

240  1  Kent's  Commentaries,  476. 

241  42  Cal.  484,  487.  See,  also,  Winter  ▼.  Belmont  Min.  Co.,  53  CaL 
428,  432;  Vassault' v.  Austin,  36  Cal.  691,  696;  Lent  V.  Shear,  26  CaL 
362,  366;  Englund  v.  Lewifl,  25  Cal.  337,  352. 
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practice  has  indeed  shown  it  to  have  nnnecessarily  facilitated  the 
despoliation  of  the  estates  of  infants,  it  certainly  is  not  for  us 
to  abrogate  it  for  such  reason.  The  legislature  can  make  such 
change,  if  it  be  desirable,  without  the  disturbance  of  titles  and 
the  destruction  of  individual  rights,  which  invariably  follow 
giich  a  change  when  brought  about  by  a  judicial  decision.  When 
a  rule,  by  which  the  title  to  real  property  is  to  be  determined, 
has  become  established  by  positive  law  or  by  deliberate  judicial 
decision,  its  inherent  correctness  or  incorrectness,  its  justice  or 
injustice,  in  the  abstract,  are  of  far  lees  importance  than  that 
it  should,  itself,  be  constant  and  invariable.  We  should,  not 
disturb  such  a  rule  of  property  here,  even  though  we  be  satis* 
fied  that  we  could  substitute  another  preferable  in  theory  or 
better  calculated  by  its  operation  to  promote  the  purposes  of 
justice.'* 

That  the  courts  have  shown  less  and  less  disposition  to  give 
the  rule  any  extensive  force  and  effect,  or  to  hesitate  to  re- 
pudiate error  when  clearly  shown,  is  demonstrated  by  the  ever 
increasing  number  of  overruled  cases,  many  of  them  having 
stood  for  a  considerable  period  and  having  been  extensively 
followed  as  precedents,*** 

The  principle,  under  consideration  is  applied  by  all  courts 
in  matters  of  construction,  procedure  and  practice.  Thus 
in  Morton  v.  Broderick,*^^  it  was  held  that  the  former  consti- 
tution, having  been  judicially  construed  to  empower  the  legis- 
lature to  provide  for  appeals  to  the  supreme  court  in  special 
civil  proceedings  of  a  summary  character,  its  language,  re- 
enacted  in  the  present  constitution,  would  be  concluded  to  have 
been  adopted  with  the  interpretation  and  construction  which 
the  courts  had  enunciated,  and  that  where  the  construction  of 
the  present  constitution  had  been  fixed  by  long  acquiescence  and 
sanction  both  of  the  legislature  and  of  the  courts  in  favor  of 

242  See  Baker  v.  Butte  City  Water  Co.,  24  Mont.  113,  60  Pac.  817, 
denying  rehearing;  Baker  ▼.  Butte  Cty.  ete.  Co.,  24  Mont.  31,  60  Pac. 
488,  holding  that  where  a  motion  to  dismiss  an  appeal  Has  been  made 
for  insufficiency  of  the  appeal  bond,  the  maxim  "Communis  error  facit 
jus"  does  not  apply,  because  a  great  many  appeals  durinjg  the  past  have 
been  secured  by  undertakings  equally  as  defective. 

248  118  CaL  474,  50  Pac.  644. 
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the  right  of  appeal  in  special  cases^  it  could  not  be  open  for  d^ 
cision  to  the  contrary  as  a  new  question. 

It  has  been  often  stated  that  the  lower  courts  have  no  power 
to  overrule  the  decisions  of  the  higher  courts  of  the  same 
state,***  As  thus  stated  the  proposition  is  undoubtedly  correct 
To  overrule  implies  the  power  to  control.  But  if  the  same 
proposition  be  stated  in  a  little  different  form  its  unsoundness 
is  apparent:  No  authority,  however  exalted,  may 

*T51azon  evil  deeds 
Or  consecrate  a  crime.** 

If  the  decision  of  the  higher  tribunal  be  correct,  certainlj 
neither  the  higher  nor  the  lower  tribunal  may  overrule  it;  but 
suppose  it  be  clearly  erroneous,  would  the  higher  court  hesitate 
to  affirm  the  decision  of  the  lower  court,  notwithstanding  it« 
correctness,  merely  because  it  conflicted  with  its  own  prior 
decision,  which  upon  subsequent  consideration  it  found  to  be 
erroneous?  Such  an  absurd  proposition  has  never  been  ad- 
vanced. Therefore  the  rule,  if  it  be  a  rule,  must  be  accepted 
in  a  narrow  and  restricted  sense.  The  proposition  Just  alluded 
to  is  on  a  par  with  the  notion  which  once  prevailed  that  non«^ 
but  the  higher  courts  could  declare  a  statute  unconstitutional— 
that  is  to  say,  if  an  inferior  court  found  so  much  printer's  ink 
on  the  pages  of  a  statute-book,  spelling  out  a  certain  declaration, 
it  was  bound  to  declare  that  a  part  of  the  living  enforceable 
law,  though  it>  by  reason  of  its  conflict  with  the  higher  law, 
were  as  lifeless  as  last  year's  vegetation.  But  it  is  thought 
that  both  these  ideas  are  so  completely  exploded  as  not  to  re- 
quire further  comment.  The  form  of  saying  that  a  nisi  prius 
court  cannot  overrule  a  decision  of  a  court  of  last  resort  holds 
good  under  the  rule  of  the  ''law  of  the  case,**  but  has  no  other 
application.  But  as  thus  applied,  the  nisi  prius  court  is  upon 
the  same  footing  as  the  higher  court,  as  shown  in  the  last  pre- 
ceding section. 

The  rule  of  stare  decisis,  Kke  the  preceding,  applies  only  to  de- 
cisions proper,  and  not  to  mere  dicta.  However  exalted  the 
character  and  position  of  the  judge  who  utters  the  dicta,  his 
views,  expressed  obiter  the  direct  line  of  reasoning  leading  up 
to  the  conclusion  reached  by  the  court,  will  be  regarded  in 

244  See  People  v.  Maguire^  45  Cal.  5<L 
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other  courts  as  of  as  little  authoritative  force  as  if  he  had  given 
them  expression  merely  as  an  individual,  unconnected  with 
the  judicial  tribunal.  Accordingly  in  Banks  v.  Moreno,*^  the 
court  said:  "The  statement  of  the  proposition,  therefore,  must 
be  regarded  only  as  the  dictum  of  the  judge  who  wrote  tho 
opinion,  and  not  as  an  adjudication  of  the  court.  It  is  well 
settled  that,  in  construing  judicial  decisions,  only  that  is  held 
to  be  authoritatively  decided  which  was  necessarily  involved  in 
the  decision  of  the  cause;  and  whilst  yielding  a  cheerful  ac- 
quiescence in  the  decisions  of  the  supreme  court  of  the  TJnited 
States  upon  matters  within  his  jurisdiction,  we  do  not  consider 
that  we  are  bound  by  every  isolated  expression  which  may  fall 
from  the  judge  who  delivered  the  opinion  on  points  npt  neces- 
sarily involved  in  the  adjudication  of  the  cause.  The  clause 
quoted  from  Mr.  Justice  Grier  is  of  that  character,  and  how- 
ever great  our  respect  for  the  author  of  the  opinion  as  a  learned 
jurist,  we  do  not  accord  to  this  expression  in  his  opinion  the 
force  of  an  authoritative  decision  by  the  court.'*  And  the  same 
may  be  said  of  points  which  are  assumed  for  the  purposes  of  a 
particular  case,  such    being  a  species  of  dicta.*^* 

On  the  other  hand,  and  as  under  the  preceding  rule,  a  decision 
resting  upon  several  points  is  authoritative  upon  each  and  all 
of  them.2*^ 

246  39  Cal.  233,  238.     See,  also,  Jolley  v.  Foltz,  34  CaJ.  328;  Chater 
Y.  San  Francisco  S.  R.  Co.,  19  Cal.  245;  Ulfender  v.  Levy,  9  Cal.  615. 

246  Donner  v.  Palmer,  31  Cal.  500,  515. 

247  Clary  v.  RoUand,  24  Oal.  147;  Olney  v.  Sawyer,  64  Cal.  384; 
Camron  v.  Kenfield,  57  Cal.  554.  In  the  second  case  the  oourf  eaid: 
"It  is  contended  on  behall  of  the  respondents  that  the  rule  as  declared 
in  Bomheimer  v.  Baldwin  ifl  an  obiter  dictum.  We  cannot  so  regard 
it.  The  question  appears  to  have  been  made  on  the  argument  by  the 
appellants,  and  urged  ae  a  reason  why  the  judgment  should  not  be  al- 
lowed to  stand,  that  the  respondent  (plaintiff  below)  based  his  right 
to  recover  on  an  immoral  contract,  under  the  terms  of  which  contract 
the  tenancy  in  common  claimed  by  plaintiff  was  attempted  to  be  made 
out.  On  a  tenancy  in  common  thus  created,  the  appellants  argued 
that  a  recovery  should  not  be  had,  and  as  the  judgment  rested  on  such 
a  tenancy  in  common,  that  it  should  be  reversed.  The  court  doubtless 
concluded,  and  properly  concluded,  that  as  the  cause  was  to  go  to  a 
new  trial,  it  was  proper  to  settle  the  law  as  to  this  question,  which 
would  arise  on  such  new  trial;  and  in  reply  to  this  position  used  this 


f  693  APPELLATE  PBACTICE.  1510 

^  693.    Ho  limitation  by  reasoning  of  lower  conrt 

It  has  been  preyionBly  shown  that  the  reasons  advanced  bj 
the  parties,  in  their  contentions  leading  up  to  an  act  of  the 
court,  alleged  on  appeal  to  be  erroneous,  and  the  qnestion. 
whether  they  presented  any  argument  whatever  are  matten  of 
but  little,  if  any,  consequence*  Practically,  the  same  Tiew 
is  taken  of  any  reasoning  which  the  record  may  present  as  a 
foundation  for  the  conclusion  reached  by  the  lower  court  la 
other  words,  a  correct  decision  will  be  upheld,  however,  errone- 
ous the  reasons  assigned  for  its  support;  and  an  erroneous 
conclusion  will  be  reversed  however  plausible,  and  self-satisfy- 
ing the  reasons  advanced  in  its  support  by  the  trial  judge.*** 

An  opinion  by  the  lower  court  has  no  place  in  the  record  on 
appeal.  The  California  Practice  Act  of  1851  provided  that  anj 
opinion  given  by  the  trial  judge  "on  rendering  the  judgment 
or  making  the  order^*  should  be  furnished  to  the  supreme  court 
uijoii  the  appeal.  But  upon  the  adoption  of  the  Code  of  Civil 
Procedure,  this  provision  was  omitted.  While  in  use  as  one 
of  the  papers  to  be  presented  on  appeal  it  was  freely  resorted 
to  for  the  purpose  of  determining  the  reasons  upon  which  the 
lower  court  based  the  judgment,  or  order  appealed  fromu    Bnt, 

language  at  the  qlose  of  the  opinion:  'If  the  case  of  the  plaintiff  be 
otlierwise  establishea,  the  defendant  cannot  defeat  it  by  the  application 
of  the  maxim  "En  dolo  malo  non  oritur  actio/'  nor  set  up  in  his  defense 
that  both  he  and  the  plaintiff  entered  upon  the  premises  wrongfully  in 
the  first  instance.  Upon  well-settled  principles,  be  cannot  be  permit- 
tedy  if  entered  and  remainincr  in  possession  as  a  tenant  in  common,  to 
assail  the  common  title  or  call  its  validity  in  question':  Bornhdmer  t. 
Baldwin,  42  Cal.  34.  We  do  not  feel  at  liberty  to  disregard  this  de- 
cision." 

248  Belger  v.  Sanchez,  137  Cal.  614,  70  Pac.  738;  EsUte  of  Kingalcy, 
03  Cal.  576,  29  ?ac.  244;  WTiite  v.  Merrill,  82  Cal.  14,  22  Pac.  1129; 
McGrath  v.  Carroll,  110  Cal.  79,  42  Pac  466;  People  v.  Tapia,  131  Cat. 
647,  63  Pac.  lOOl;  Forrester  v.  Boston  A,  M.  Con  sol.  Copper  etc  Min.  i.V>^ 
23  Mont.  122,  58  Pac.  40;  State  v.  First  Judicial  District  Court,  16 
Mont.  274,  40  Pac.  600;  Menard  v.  Montana  Cent  Ry.  Co.,  22  Mont 
840,  56  Pac.  692;  Reno  Water  etc.  Co.  v.  Osbum,  26  Nev.  63,  6^  Vmc 
^5;  Lockharf  V.  Wills,  0  K.  Mex.  344,  54  Pac.  336,  judgment  affirmed; 
Ix)ckhart  v.  Johnson,  l8l  U.  S.  616,  21  Sup.  Ct.  665,  45  L.  ed.  079; 
Tribune  etc.  Co.  v.  Barnes,  7  N.  Dak.  691,  75  N.  W.  904;  i5inningham 
V.  Cheetham,  19  Wash.  657,  54  Pac  37;  15rehnen  v.  Front  St.  Cable  Ry. 
Co.,  8  Wash.  363.  36  Pac  272. 
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no  matter  what  its  recitals^  these  could  never  be  resorted  to  to 
supply  deficiencies  in^  or  to  explain,  matters  set  forth  in  the 
record  proper.**®  And,  when  the  reason  assigned  for  refusing 
to  give  certain  instructions  was  that  they  had  not  been  presented 
according  to  a  rule  of  court,  that  reason  was  ignored,  and  the 
court  passed  upon  the  correctness  of  the  instructions,  holding 
them  erroneous,  saying:  'It  is  immaterial  whether  the  reason 
for  refusing  the  instructions,  be  good  or  not,  as  we  do  not  try 
the  sufficiency  of  the  arguments  of  the  judge,  but  only  the 
soundness  of  his  conclusions.''  ^^^  So  in  CoghiU  v.  Marks,*** 
the  court  said :  ''If  there  was  nothing  in  the  record  upon  which 
the  order  could  be  maintained,  except  the  mistaken  ground  up- 
on which  the  court  put  it,  we  could  not  do  otherwise  tiian 
reverse  the  Order  and  affirm  the  judgment.    But  there  are  other 

grounds It  is  urged  that  we  have  frequently  decided 

that  parties  moving  for  new  trials  must  be  confined  to  the  error  . 
assigned.  But  in  that  class  of  cases,  if  the  specification  does 
not  include  all  the  grounds  of  reversal  embodied  in  the  state- 
ment, the  fault  is  that  of  the  moving  party.  But  where  the 
court  properly  grants  a  new  trial,  but  for  a  false  reason,  or 
grants  it  without  exhausting  the  argument  in  favor  of  it,  neither 
the  mistake  in  the  one  case  nor  the  omission  in  the  other  lies 
at  the  door  of  the  party — and  thus  the  analogy  relied  on  fails.*' 
And  in  Chabot  v.  Tucker,**^*  the  court  said :  "The  proper  sub- 
jects of  review  in  this  court  are  the  rulings  and  decisions  of 
the  district  court,  but  not  the  reasons  given  for  the  rulings." 

The  subject  of  orders  on  motions  for  new  trial,  and  their  con- 
struction on  appeal,  was  previously  considered.**^  But  grounds 
for  the  action  of  the  court  set  forth  in  an  order  rest  upon  a 
different  footing  from  mere  reasoning  found  in  the  record.  And 
where  a  motion  to  strike  out  evidence  was  granted,  it  was  held 
that  it  must  be  presumed  to  have  been  stricken  out  on  the 

249  See  Corcoran  v.  O'Keefe,  34  Cal.  557. 
260  People  v.  Sears,  18  Cal.  636,  637. 
Wi  29  Cal.  673,  677. 

252  39  Cal.  434,  To  same  effect,  opinion  by  Currey,  C.  J.,  in 
Grant  ▼.  Moore,  29  CaL  644,  648;  Bolton  v.  Stewart,  29  Cal.  617; 
Thompson  v.  Felton,  64  CaL  664. 

253  See  ante,  §  399  et  seq. 
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ground  stated,  and  the  ruling  could  not  be  sustained  upon  differ- 
ent ground,  not  stated,**^  And  though  the  opinion  of  the  trial 
court  cannot  be  considered  as  any  part  of  the  case,  yet  where 
it  is  submitted  by  all  the  parties  in  their  briefs,  witfaont  ob- 
jection, it  may  be  read  as  suggestive  of  what  may  be  the  just 
determination  of  the  case/ 


§  694.  Scope  of  inquiry  and  decision  cannot  be  enlarged  Ivy 
statute. 
The  inability  of  the  legislature  to  curtail  the  jurisdictioa 
of  the  supreme  court  has  been  already  confiidered.**®  The  de- 
ductions there  made  from  the  authorities  are  similar  to  the 
conclusions  which  must  be  reached  with  reference  to  legialatios 
directing  decisions  on  questions  not  necessarily  involved,  nor 
necessary  to  be  determined,  in  order  to  dispose  of  a  pending 
•  appeal.  The  code  contains  a  provision  that  in  giving  its  de- 
cision, if  a  new  trial  be  granted,  the  court  shall  pass  upon  and 
determine  all  the  questions  of  law  involved  in  the  cas^  pre- 
sented upon  such  appeal,  and  necessary  to  the  final  det<;rmina- 
tion  of  the  case.**  ^'^  Little  attention  has  been  paid  to  this 
provision.  The  court  sometimes  passes  upon  other  than  essen- 
tial questions,  but,  in  most  cases,  confines  its  attention  to  those 
which  are  vital  to  the  appeal,  as  before  explained.** 

§  695.    Abortive  legidative  attempts  to  control  herein. 

Statutes  are  found  in  some  of  the  states  which  attempt  to 
limit  the  causes  for  reversal  by  appellate  courts,  and  to  prescribe 
for  what  kind  or  class  of  errors  judgments  may  be  set  aside, 
or  affected.  It  would  be  difficult,  however,  to  discover  any 
effect  they  have  had  upon  the  rules  of  decision  governing  such 
courts.  In  other  words,  appellate  courts,  where  no  such  statutes 
are  found,  are  controlled  in  their  decisions  by  the  sai^ie  rulf> 
as  where  they  exist.     Prior  to  1897  the  California  code,  and 

2B4  Williams  v.  Caaebeer,  126  Cal.  77,  58  Pac.  380. 

255  Porter  v.  Industrial  Printing  Co.,  26  Mont.  170,  66  Pw.  839, 
67  Pac.  67. 
266  See  ante,  §§  462,  463. 

257  Cal.  Code  Civ.  Proc,  §  63. 

258  See  ante,  §  674. 
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prior  thereto  to  the  Practice  Act,  contained  a  provision  that, 
^"The  court  must,  in  every  stage  of  an  action,  disregard  any  error, 
improper  ruling,  instruction,  or  defect,  in  the  pleadings  and 
proceedings  which,  in  the  opinion  of  said  court,  does  not  affect 
the  substantial  rights  of  the  parties/'*'®  Courts  had  always 
carried  out  the  principle  embodied  in  the  provision,  and  the 
statute  cannot  be  said  to  have  had  any  influence  upon  their 
decisions,  though  the  supreme  court  often  referred  to  the  pro- 
vision. In  1897,  the  following  was  added,  by  amendment  to 
the  section  above  quoted:  "No  judgment,  decision,  or  decree 
shall  be  reversed  or  affected  by  reason  of  any  error,  ruling,  in- 
struction or  defect,  unless  it  shall  appear  from  the  record  that 
such  error,  ruHng,  instruction,  or  defect,  was  prejudicial,  and 
also  that  by  reason  of  such  error,  ruling,  instruction,  or  defect, 
the  said  party  complaining  or  appealing  sustained  and  suffered 
substantial  injury,  and  that  a  different  result  would  have  been 
probable  if  such  error,  ruling,  instruction,  or  defect  had  not 
occurred  or  existed.  There  shall  be  no  presumption  that  error 
is  prejudicial,  or  that  injury  was  done  if  error  is  shown.'* 

In  San  Jose  Eanch  Co.  v.  San  Jose  L.  &  W.  Co.,*^  the  court 

26*  Cal.  Code  Civ.  Proc,  9  475. 

260  126  Cal.  322,  5S  Pac.  824.  The  opinion  by  Justice  Temple 
in  this  case  is  too  lengthy  for  entire  insertion,  but  the  following 
further  quotation  will  show  how  unimportant  the  effect  the  amend- 
ment is  likely  to  have  upon  future  decisions.  Quoting  the  amend- 
ment he  said:  '''The  'substantial  injury'  and  'different  result'  men- 
tioned must  have  reference  to  the  final  judgment.  Ordinarily,  we 
cannot  ascertain  or  determine  'from  the  record'  whether  the  appel- 
lant has  Buffered  substantial  injury,  or  whether  a  different  final  re- 
sult would  have  been  reached,  had  not  some  particular  error  been 
committed.  If  the  court  were  erroneously  to  refuse  to  receive  any 
evidence  for  a  party,  and  should  arbitrarily  determine  all  issues 
against  him,  this  court  could  not  determine  from  the  record  whether 
he  would  have  fared  better  if  the  evidence  had  been  admitted.  So 
if,  in  an  ordinary  action  at  law,  a  court  were  to  erroneously  deny 
a  jury  trial,  the  record  could  not  disclose  that  a  different  result 
would  have  been  probable  if  the  error  had  not  been  committed,  al- 
though it  would  plainly  enough  show  that  a  party  had  been  denied 
a  trial  according  to  the  law  of  the  land.  A  person  against  whom 
such  a  ruling  has  been  made,  and  who  has  lost  his  case,  has  been  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law.  And 
this  amendment,  if  valid,  would  prevent  a  reversal  of  the  cause  upon 
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declared  the  added  sentence  nnconstitational  and  Toid,  'Smless 
some  very  restricted  meaning  can  be  given'*  to  it.  After  giting 
its  reasons  at  length,  the  opinion  concludes  with  a  declai^tion 
of  the  true  role,  which  is  in  no  respect  different  from  the  old 
mle,  as  follows :  ''A  litigant  who  has  been  denied  a  trial  ao 
cording  to  the  law  of  the  land  has,  in  a  legal  sense,  been  ag- 
grieved, but  courts  are  not  created  for  the  redress  of  ideal 
wrongs,  and,  therefore,  when  from  the  record  we  can  see  that 
the  injury  is  not  substantial  it  is  not  such  a  grievance  as  oomts 
will  redress.  We  therefore  say  in  such  a  case  that  the  party 
complaining  has  not  been  injured.  He  is  not  an  aggrieved 
party  in  such  sense  that  he  needs  or  can  obtain  a  correction  of 
the  error.  Further  than  this  the  courts  should  not  go  erai 
if  authorized  by  the  legislature.  How  serious  the  departure 
from  established  rules  must  be  to  require  a  reversal  is  geierally 
a  judicial  question.'' 

that  ground.  That  it  might  resnlt  in  preventing  the  appellate  eourts 
from  enforcing  the  fondamental  right  to  a  jury  trial  ia  not  really 
of  greater  moment,  perhapa  not  ao  much  aa  the  fact  that  it  naj 
prevent  thia  court  from  enforcing  uniformity  in  the  administratioa 
of  the  law.  Under  thia  rule,  any  and  all  courts  may  refuse  to  be 
governed  by  the  law  of  procedure  and  evidence,  aolemnly  enacted, 
by  the  legislature,  and,  unleaa  we  can  determine  from  the  record, 
both  that  the  party  complaining  has  suffered  aubatantial  injoiy. 
and  that  a  different  result  would  have  been  probable  if  the  law  of 
procedure  had  been  followed,  there  could  be  no  reveraaL" 
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CHAPTER  41. 

GENEBAIi  MATTEBS  OF  FBACTICE  IN  APPELLATE  COUBT. 

I  696.  Oral    argument. 

f  697.  Points  and  authorities  cannot  be  dispensed  with. 

f  698.  Duty  of  respondent  to  answer  points. 

S  699.  Appellant  should  make  all  his  points  in  his  opening  brief. 

§  700.  Points  should  not  be  reserved  for  petition  for  rehearing. 

I  701.  Improper  matter  in  briefs — ^How  dealt  with. 

I  702.  Moot  questions  not  decided. 

§  703.  Form  of  rendering  decisions. 

%  704.  Succession  of  interest  after  appeal  taken. 

i  706.  Death  of  party  before  appeal  taken — ^Before  service  of  notice 

of  motion  for  new  triaL 

f  706.  Succession  in  ofHce. 

§  707.  Effect  of  bankruptcy  proceedings  pending  appeaL 

f  708.  Stipulations  in  supreme  court. 

(  700.  Suspending  rules  of  court  by  stipulation. 

I  710.  Motions  to  strike  outt 

§  696.    Oral  argnment 

If  the  motion  to  dismiss  be  granted,  that,  of  conrse,  puts  an 
end  to  that  appellate  proceeding.  But  any  such  motion  haying 
been  denied  and  exceptions  to  the  transcript  disposed  of,  by 
being  disallowed  or  defects  supplied,  the  appeal  stands  for 
oral  argument  as  the  next  step  before  the  appellate  court.  No 
far-reaching  consequence  can  result  to  either  party  from  a  fail- 
ure to  appear  at  the  time  set  for  the  hearing.  The  rules,  as 
before  shown,  authorize  a  dismissal  for  failure  of  the  appellant 
to  file  and  serve  points  and  authorities;  but  no  consequence  is 
attached  to  a  failure  to  appear  and  orally  argue  the  case.  Oral 
argument  is  a  privilege  which  may  be  waived  without  preju- 
dice (and  sometimes  profitably).  The  only  rules  on  the  sub- 
ject are  rule  4  with  reference  to  arranging  cases  on  the  calen- 
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dar  for  argument,  and  rule  19  reading  as  follows:  'Tfo  more 
than  one  counsel  on  a  side  will  be  heard  upon  the  argument^ 
except  in  peculiar  and  important  cases;  but  each  defendant 
who  has  appeared  separately  in  the  court  below  may  be  heard 
through  his  own  counsel.  The  counsel  of  each  party  to  a  case 
appealed  shall  be  allowed  only  one  hour,  unless  an  extension 
of  time  be  obtained  from  the  court  before  the  argument  is 
commenced,  and  in  an  original  proceeding  such  time  as  shall 
be  fixed  by  the  court  before  the  commencement  of  the  argu- 
ment/' 

§  697.    Points  and  authorities  cannot  be  dispensed  with. 

It  has  been  already  shown  that  the  failure  of  the  appellant  to 
file  points  and  authorities  is  a  ground  for  flismissal  of  the  ap- 
peal. But,  whether  the  respondent  resort  to  his  motion  or  not, 
the  court  will  not  of  its  own  accord  "wade  through'*  the  tran- 
script in  search  of  some  point,  pretext  or  argument  upon  which 
to  reverse  or  modify  the  judgment  or  order  appealed  from^ 
but  will,  in  a  civil  case,  aflBrm  it  without  investigation,  if  tho 
appellant  wholly  neglects  to  file  points  and  authorities.^  The 
opinion  in  the  case  of  Shain  v.  People's  Lumber  Co.  *  contains 
valuable  suggestions  and  explanations  of  the  respective  rights 
of  the  parties  and  of  the  proper  practice  to  be  followed,  from 
which  it  is  seen  (1)  that  the  court  has  no  discretion,  at  least 
without  a  suspension  of  the  rule,  to  extend  the  time  for  more 
than  twenty  days  and  then  only  upon  a  stipulation  or  affidavit; 
(2)  that  the  granting  of  an  extension  "of  twenty  days  addi- 
tional to  the  time  allowed  by  the  rule  of  the  court"  does  not  have 
the  effect    to  extend  the  time  twenty  days  from  its  date  but 

1  Brewster  v.  Johnson,  51  Cal.  222;  Brown  v.  Lalles,  7  Cal.  399;  Ed- 
mondfion  v.  Alameda  County,  24  Cal.  349;  Shain  v.  People's  Lumber 
Co.,  98  Cal.  1^0,  32  Pac.  878;  West  v.  Crawford,  80  Cal.  19,  21  Pac 
1123.  In  the  first  of  these  cases  the  court  said:  ^^There  was  no  oral 
argument  of  the  cause,  nor  has  either  party  filed  points  and  authori- 
ties. We  decline  to  perform  the  duty  of  counsel  by  examining  the  rec- 
ord to  ascertain,  if  possibly,  error  may  not  have  intervened  in  the 
court  below.  If  an  appellant  omits  to  point  out  the  errors  of  which 
he  complairs,  the  judgment  will  he  aiTirmed  without  looking  into  th^ 
record."  The  failure  to  file  the  points  and  authorities  ae  a  ground  for 
dismissal  has  been  previously  discussed:  See  chapter  39. 

2  98  Cal.  120,  32  Pac.  878. 
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from  the  date  when  the  rule  requires  the  thing  to  be  done;  and 
(3)  that  the  right  to  a  dismissal  attaches  npon  the  giving  and 
filing  of  the  notice  therefor,  and  cannot  be  defeated  by  filing 
points  and  authorities  pending  the  motion.  The  opinion  is  in 
part  as  follows :  '^Rule  2  of  this  court  requires  the  appellant  to 
file  with  the  clerk  his  printed  points  and  authorities  within 
thirty  days  after  the  filing  of  the  transcript,  and  declares  that 
the  time  so  limited  shall  not  be  extended  'except  by  order  of  the 
court  up<Jn  stipulation  of  the  parties,  or  an  affidavit  showing 
good  cause  therefor,  and  in  no  case  for  more  than  twenty  days*; 
and  rule  5  provides  that,  if  the  points  and  authorities  are  not 
filed  within  the  time  prescribed,  the  appeal  may  be  dismissed 
on  motion  upon  notice  given.  For  the  purpose,  therefore,  of 
enabling  the  court  to  determine  whether  an  order  extending 
the  time  to  file  points  and  authorities  should  be  granted,  the 
proper  practice  for  an  attorney  who  would  seek  such  additional 
time  is  to  show  by  the  affidavit  upon  which  he  asks  for  the 
order,  the  date  when  the  transcript  was  filed,  and  whether  any 
time  in  addition  to  that  limited  by  the  rule  has  been  given, 
either  by  order  or  by  stipulation,  so  that  it  may  be  determined 
therefrom  whether  it  is  within  the  discretion  of  the  court  to 
grant  the  time  asked  for.  In  the  present  case,  the  time  pro- 
vided by  the  stipulation,  as  well  as  that  granted  by  the  order, 
covered  the  same  period  of  time,  viz.,  twenty  days  in  addition 
to  the  time  allowed  by  the  rules  of  the  court,  and  expired  on 
the  ninth  day  of  December.  The  notice  of  the  motion  to  dis- 
miss the  appeal  was  not  served  until  the  19th  of  December, 
and  at  that  date,  the  respondent  had  the  right,  under  rule  5, 
to  a  dismissal.  The  right  of  the  respondent  to  have  the  ap- 
peal dismissed  must  be  determined  by  the  facts  as  they  existed 
at  the  time  that  notice  of  the  motion  was  given,  and  was  not 
destroyed  by  the  subsequent  filing  of  points  and  authorities  on 
the  part  of  tKe  appellant.*'  In  Edmondson  v.  Alameda 
County,'  where  the  appellant  failed  to  file  a  brief,  the  court 
said:  ^*This  court  will  not  perform  the  duties  of  counsel;  it 
will  not  examine  a  record  to  see  if  it  can  find  any  errors  upon 
which  to  reverse  a  judgment.    If  the  appellant's  counsel  does 

8  24  Cal.  349.    To  same  effect,  Gavin  v.  Gavin,  92  Cal.  292,  28  Pac. 
567. 
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not  choose^  in  some  fonn,  to  call  fhe  attention  of  the  court  to 
the  points,  proviciionfl  of  the  statute,  and  the  anthoiities  upon 
which  he  relies  for  a  reversal,  the  jndgment  will  be  afiGrmed." 

Any  suggestions  on  the  general  subject  of  brief  making  would 
be  superfluous.  A  presentation  of  a  few  points  decided  b? 
the  courts,  with  reference  to  their  essentials,  is  all  that  the  oc- 
casion seems  to  require.  These  will  be  found  in  the  appended 
note.* 

In  a  few  states — strange  to  say — ^legislatures  have  undertaken 
to  prescribe  the  contents  of  briefs,  and  the  courts  to  enforce 
such  statutory  provisions,^  and  in  others,  court  rules  go  into 
details  on  the  same  subject.* 

4  See  Webber  y.  Clarke,  74  Cal.  11,  15  Pac.  431;  Neylan  ▼.  Green, 
82  Cal.  128,  23  Pac.  42 ;  Tuller  v.  Arnold,  98  Cal.  522,  33  Pac  445, 
holding  points  not  made  in  brief  treated  aa  waived';  Wheelock  ▼.  God- 
frey, 100  Cal.  67d,  35  Pac.  317,  holding  that  where  court  merely  aaked 
generally  to  examine  points,  no  authorilies  being  dted  or  arguments 
advanced,  Ihey  will  be  treated  as  unimportant,  and  the  brief-maker  is 
referred  generally  to  the  following  authorifles,  as  containing  important 
8ug2:estiona!  Dale  v.  Purvis,  78  Cal.  113,  20  Pac.  296;  Boyd  v.  OddonSt 
97  Cal.  610;  32  Pac.  569;  Whyte  v.  Rosenkrantz,  123  Cal.  634,  69  Am. 
St.  Rep.  90.  56  Pac.  436;  Goetainger  v.  Bosenfeld,  16  Wash.  892,  47  Pac 
882 ;  Ranahan  v.  Gibbons,  ^  Waeh.  255,  62  Pac  773 ;  Times  Printing 
Co.  V.  SeatCle  (City  of),  25  Wash.  149,  64  Pac.  940;  Cathcart  r.  Brr- 
ant,  28  Wash.  31,  68  Pac.  171;  Main  v.  Main  (Ariz.),  60  Pac.  8S8; 
Wiser  v.  Lawler  (Ariz.),  tJ2  Pac.  695;  Reynolds  v.  Jackson,  33  Or.  422, 
53  Pac.  1072.  For  form  of  affidavit  to  obtain  extension  of  time,  see 
Shain  v.  People's  L.  Co.^  98  Cal.  120,  32  Pac  878. 

5  See  Laws  Wash.  1893,  p.  127;  Haugh  v.  Tacoma  (City  of),  12 
Wash.  386,  41  Pac  F?3,  53  Pac.  37;  Doran  v.  Brown,  16  Wash.  703,  48 
Pac.  251 ;  Graton  &  Knight  Mfg.  Co.  v.  Redesheimer,  28  Wash.  370,  68 
Pac.  879 ;  Dunemuir  v.  Port  Angeles  Gas,  Water,  Elec  L.  &  P.  Co.,  24 
Wasli.  104,  63  Pac.  1005.  Brief  need  contain  no  reference  to  pages  ot 
the  transcript  where  the  case  was  disrposed  of  on  motion  and  donurrer 
to  complaint,  substance  of  both  of  which  are  contained  in  the  brief: 
Sligh  V.  Shelton  W.  R.  Co.,  2(0  Wash.  16,  54  Pac  763.  A  court  not  be- 
ing required  to  state  the  grounds  on  whrcfi  a  demurrer  to  a  cause  of 
action  or  ground  of  defense  is  overruled,  a  single  assignment  of  error, 
chaiiging  that  the  court  erred  in  such  ruling,  is  sufficient:  Phelps  ▼. 
City  of  Tacoma,  15  Wash.  367,  46  Pac  400.  A  brief  which  fails  to 
show  whether  the  case  was  disposed  of  on  the  pleadings  or  on  the 
evidence,  or  to  state  how  the  errors  relied  on  for  reversal  arose,  wi!l 
be  stricken  out  for  noncompliunce  with  Lawn  of  1893,  page  127, 
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§  698.    Duty  of  respondent  to  answer  points. 

The  same  reason  for  requiring  the  appellant  to  file  his  brief 
makes  it  the  interest^  though  not  an  imperative  duty^  of  the  re- 
spondent to  meet  the  points  made  therein^  which  refer,  for 
their  support,  to  matters  contained    in   the    transcript.    He 
need  pay  no  attention  to  propositions  of  law  advanced  by  ap- 
pellant which  he  regards  as  unsound   or  inapplicable;  but  if, 
by  correct  references  to  the  record,  the  appellant  makes  prima 
facie  cause  for  reversal,  and  the  respondent  fails,  or  is  unable, 
to  answer  by  calling  attention  to  other  portions  or  otherwise, 
a  reversal  will  generally  be  ordered  without  further  investiga- 
tion  than  sufficient  to  verify  the  appellant's  references.    In 
Williston  V.    Perkins''  the  court    said:  ''But   the  appellants 
claim,  in  their  points  on  file,  that  there  was  no  evidence  what- 
ever going  to  sustain  the  third  finding,  to  the  effect  that,  by 
the  agreement  of  the  parties,  the  demand  sued  for  was  to  be 
paid  in  gold  coin,  and  this  was  the  first  ground  of  their  mo- 
tion for  a  new  trial  in  the  court  below.    The  case  was  sub- 
mitted here  without  oral  argument.    The  respondent,  in  his 
printed  points,  has  not  adverted  to  this  position  of  the  ap- 
pellants.   If  there  be  in  the  volimiinous  record  on  file  any 
evidence  going  to  support  the  finding  in  the  respect  referred  to, 
the  respondent  should  have  pointed  it  out.    It  is  not  our  busi- 
ness to  institute  a  search  for  it.'' 

And  while  the  appellant,  in  case  of  default  of  the  respondent 
herein,  is  neither  entitled  to  an  affirmance  nor  an  immediate 

tion  15,  requiring  the  brief  to  "clearly  point  out"  errors:  Haugh  v. 
City  of  Tacoma,  12  Wash.  386,  43  Pac.  37,  41  Pac.  173.  The  supreme 
court  rule  which  requires  findings  of  fact  to  be  printed  in  the  appel- 
lant's brief  applies  only  to  cases  where  the  findings  themselves  are 
contested,  not  to  cases  where  the  error  assigned  is  as  to  the  conclu- 
sions of  law  drawn  from  findings  which  are  accepted  as  correct:  In 
re  Seattle,  26  Wash.  602,  67  Pac.  250.  See  Daggs  v.  Hoskins  (Ariz.), 
52  Pac.  350. 

6  See  Montana  Supreme  Court,  rule  5;  Rehberg  y.  Greiser,  24  Mont. 
487,  62  Pac.  820,  63  Pac.  41;  Washington  Sup.  Court,  rule  8;  Wash- 
ington Mill  Co.  V.  Sprague  Lumber  Co.,  19  Wash.  165,  52  Pac.  1067. 
As  to  sufficiency  of  assignments  of  error  under  the  above  Montana 
rule,  see  Emerson  v.  Eldorado  Ditch  Co.,  18  Mont.  247,  44  Pac  960. 

7  51   Cal.  555. 
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submission,  yet  he  is  entitled  to  have  the  case  placed  upon  the 
submission  calendar,  provided  for  in  rule  3,  to  be  submitted  in 
due  course,  when  the  business  of  the  court  will  permit  such 
submission.® 

§  699.  Appellant  slioiild  make  all  Ms  points  in  his  opening 
brief. 
A  proper  regard  for  fairness  to  the  respondent  and  the  con- 
venience of  the  court  demands  that  the  case  for  the  appellant, 
in  airits  principal  bearings,  be  presented  in  the  opening  brief. 
It  is  also  to  his  interest  to  pursue  this  course,  because,  while 
a  point  vital  to  the  case  reserved  for  reply  would  usually  re- 
ceive consideration,  yet  that  would  depend  upon  circumstances, 
and  there  is  always  the  danger  that  the  court  may  overlook  or 
ignore  it.  That  the  court  reserves  the  right  to  ignore  points 
first  brought  forward  in  reply  is  indicated  by  Sawyer,  J.,  in 
Hihn  V.  Courtis,®  where,  in  delivering  the  opinion  denying  a 
rehearing,  he  said:  "In  the  appellant^s  opening  argument  of 
sixty  printed  pages,  in  which  the  real  point  made  in  the  court 
below,  and  upon  which  appellant  relied  on  appeal,  is  most 
thoroughly  and  aBly  discussed,  and  where  the  point  now  brought 
to  our  notice  should  have  been  made,  if  made  at  all,  it  was 
not  raised,  or  in  the  remotest  degree  alluded  to.  Nor  is  it 
suggested  anywhere  in  the  record.  Neither  did  the  respond- 
ents, in  their  one  hundred  and  ten  printed  pages  of  brief,  al- 
lude to  any  such  point.  At  the  close  of  appellant's  brief  in 
reply,  when  the  respondent  had  no  opportunity  to  answer,  the 
point  is  brought  forward  fdr  the  first  time,  either  in  the  rec- 
ord or  argument,  and  as  an  apology  for  presenting  the  point 
at  all,  which  is  virtually  acknowledged  to  be  without  merit,  it 
is  stated  that  the  respondent  had  not  met  them  fairly  on  the 
merits,  and  they  were  forced  into  the  position.  The  point  thus 
presented  did  not  escape  our  attention  or  consideration,  al- 
though we  might  well  have  passed  it  by  on  those  grounds  alone.'* 
In  Kahn  v.  Wilson,*®  where  the  appellant  brought  forth  new 
points  to  sustain  the  appeal,  the  court  made  it  very  clear  that 

8  Hale  &  N.  S.  M.  Co.  v.  Fox,  120  Cal.  261.  52  Pa£.  499. 
I  •  31  Cal.  399,  405. 

10  120  Cal.  643,  53  Pac.  24. 
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such  course  constitntes  an  irregularity  in  the  procedure  which 
will  not  be  tolerated,  unless  in  exceptional  cases,  and  for  good 
cause  shown.  In  the  opinion,  the  court  said :  ^^Bespondent  ob<* 
jecta  to  the  consideration  of  these  new  points  thus  made;  and 
we  think  that  his  objection  is  good,  and  that  the  said  reply 
I  r:ef  cannot  be  considered.  We  do  not  mean  to  say  that  an 
appellant  might  not  be  allowed,  in  exceptional  cases,  to  discuss 
new  questions  in  his  final  brief.  He  might  be  allowed  to  do 
6d  upon  an  application  showing  meritorious  reasons  why  thts 
points  were  not  made  in  the  opening  brief.  Such  application 
might  be  based  upon  sickness,  inadvertence,  or  other  excusable 
neglect.  But  in  the  case  at  bar,  no  reason  whatever  is  given 
for  this  departure  from  the  ordinary  method  of  presenting  a 
case  in  this  court.  If  the  practice  were  allowed  without  any 
substantial  reason,  it  would  lead  to  great  irregularity  and  de- 
lay. In  such  event,  the  respondent,  of  course,  could  justly  de- 
mand the  right  to  file  an  additional  brief,  and  the  course  of 
the  argument  by  brief  would  be  radically  changed.*^  And  a 
rule  of  practice  permitting  the  filing  of  additional  authorities 
at  the  final  hearing  does  not  permit  of  new  points  being  then 
raised.^^    And  in  some  cases,  courts  have  gone  even  further 

11  Sligh  v.  Shelton  W.  R.  Co.,  20  Wash.  16,  64  Pac.  763.  In  this 
case  the  courts  in  granting  the  motion  to  set  aside  the  order  grantimg 
a  rehearing  made  on  Monday,  the  thirtieth  day  being  Sunday,  said: 
"Whether,  in  the  absence  of  other  provisions  of  Che  code,  and  the 
constitution  relating  to  this  same  subject^  that  would  be  so,  it  is  not 
now  neceaeaiy  to  decide,  because  the  constitution  declares  that  this  court 
'shall  always  be  open  for  the  transaction  of  business/  and  the  legis- 
lature when  prescribing  on  what  days  courts  may  be  held  and  judi- 
cial business  tranaacted,  provides  'that  the  supreme  court  shall  al- 
ways be  open  for  the  transaction  of  business,'  and  that  provision  is 
inserted  among  the  exceptions  to  the  general  rule,  that  no  court  shall 
be  open  or  transact  any  judicial  business  on  Sunday:  Code  Civ.  Froc., 
$fi  133,  134.  It  is  therefore  quite  clear  that  this  court  might  have 
l»een  open  ?or  the  transaction  of  business  on  the  last  of  the  thirty 
days  within  wfiich  an  order  that  thie  case  be  heard  in  bank  could 
be  made,  and  there  is  no  legal  reason  why  it  should  not  have  acted 
on  that  day,  and  consequently  no  reason  why  the  judgment  of  the 
department  should  not  have  become  final  at  the  expiration  of  that 
day.  The  court  is  not  required  to  take  any  formal  action  in  regard 
to  a  judgment  pronounced  by  a  department  within  thirty  days  there- 
New  Trial,  Vol.  11—96 
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than  to  ignore  the  new  points  raised  for  the  first  time  in  a  re- 
ply brief.  Where  the  opening  brief  contained  little  more  than 
a  statement  of  the  case^  the  effect  being  practically  to  impose 
npon  respondents  the  burden  of  presenting  the  entire  cause^  it 
was  held  that  an  exhaustive  reply  brief,  filed  by  appellants  a 
short  time  before  the  argument  should  be  stricken  out,  as  un- 
just to  respondents.**  But  where  a  party,  at  his  own  request, 
is  permitted  to  present  his  side  of  the  case  on  the  day  before 
the  final  hearing,  he  cannot  complain  of  lack  of  notice  of  a 
supplemental  brief  filed  at  the  final  hearing,  at  which  he  was 
not  present.** 

§  700.  Points  should  not  be  reserved  for  petition  for  re- 
hearing. 
The  parties  may  rest  assured  that,  where  a  point  is  not  pre- 
sented at  all,  either  in  the  briefs  or  in  oral  argument,  a  new 
investigation  will  not  be  instituted  by  the  court  upon  petition 
for  rehearing,  for  the  purpose  of  determining  whether  a  point 
raised  in  a  petition  for  rehearing  for  the  first  time  be  well 

after.  The  constitution  simply  limits  the  time  within  which  an  order 
that  it  be  heard  in  bank  may  be  made.  The  court  may  act  or  not 
ttfl  it  chooses  within  that  time,  but  it  cannot,  after  the  expiration  of 
that  time,  order  a  cause  to  be  heard  in  bank.  But  that  the  framers  of 
the  constitution  did  mob  intend  that  the  law  relating  to  holidays  should 
apply  to  the  supreme  court  is  made  apparent  by  a  comparison  of  the 
clause  of  the  constitution,  which  declares  that  the  supreme  court  'shall 
always  be  open  for  the  transaction  of  business,'  with  the  provision 
that  the  superior  court  'shall  be  always  open  (legal  holidays  and  non- 
judicial days  excepted).'  The  provision  (Code  Civ.  Proc.,  $  12),  of 
the  code  upon  which  appellant  relies  does  not  attempt  to  define  what 
days  shall  be  nonjudicial.  But  that  is  done  in  eection  133,  and  as 
before  stated,  the  supreme  court  is  expressly  excepted  from  its  opera- 
tion." 

12  Vestal  y.  Morris,  11  Wash.  951,  39  Pac.  960. 

18  Knight  V.  Hamaker,  S3  Or.  154,  54  Pac.  669,  denying  rehearinfg. 
Knight  v.  Hamaker,  33  Or.  154,  5i  Pac.  277.  The  supreme  court  rule 
(rule  8,  flubd.  5),  which  requires  that,  in  all  equity  causes  and  ac- 
tions at  law  tried  by  the  court  without  a  jury,  the  party  appealing 
shall  print  in  his  brief  Ihe  findings  of  fact,  with  exceptions  thereto, 
and  the  requested  findings,  with  the  exceptions,  in  case  any  error 
shall  be  based  thereon,  is  sufficiently  complied  with  by  the  insertion 
of  such  matters  in  the  reply  brief:  Young  v.  Borzone,  26  Wash.  4» 
66   Pac    135,  421. 
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taken.  And  where  the  petition  for  rehearing  alleged  that  a 
tax  deed  did  not  contain  the  necessary  recitals^  the  court  said: 
*^n  the  opinion,  we  assume  that  the  deed  contained  the  proper 
recitals,  because  nothing  had  been  alleged  to  the  contrary,  and 
no  point  of  that  kind  was  raised.  The  sufficiency  of  the  deed, 
in  this  particular,  not  having  been  questioned  at  the  argument 
or  in  the  briefs  of  counsel,  we  decline  to  consider  the  point 
ndw.  The  proper  dispatch  of  the  business  of  the  court  requires 
that  counsel  should  state  the  grounds  on  which  they  rely  in 
their  briefs,  and  not  reserve  other  points  to  be  set  up  in  a  pe- 
tition for  a  rehearing,  after  a  decision  of  all  the  cause.''  ^^ 

§  701.    Improper  matter  in  briefflF— How  dealt  witlu 

Counsel  should  not  go  outside  the  record  to  criticise  or  con- 
demn conduct  of  a  particular  court  or  judge  in  a  given  case. 
Some  courts  have  sought  to  enforce  against  members  of  the 
bar  a  stricter  rule  than  that  here  stated,  a  rule  which  forbids 
any  criticism  whatever,  except  along  the  lines  of  legal  argu- 
ment. In  attempting  to  preserve  and  command  a  high  degree 
of  respect  for  the  judiciary,  some  courts  have  imperiled  the 
same,  deprived  counsel  of  some  of  the  high  privilege  belonging 
to  the  profession,  the  enjoyment  and  exercise  of  which  are  neces- 
sary to  prevent  contamination  at  the  sources  of  administrative 
jnBtice.  If  all  fear  of  legitimate  criticism  is  taken  away,  and 
the  knaves  who  have  crawled  into  judicial  station  on  the  su- 
perior bench  thus  made  to  feel  secure  against  censure,  or  even 
legitimate  criticism,  the  end  of  real  liberty  is  not  far  off.  The 
usurpations,  perversions  and  corrupt  practices  in  lower  courts; 
the  arbitrary  suppressions  of  the  truth,  and  falsifications  in 
the  preparation  of  records  on  appeal,  sometimes  designed  to 
avoid  reversals  of  judgments  and  orders  which,  upon  a  fair 
record,  would  not  stand  for  a  moment,  and  in  other  instances, 
inspired  by  even  baser  motives  than  mere  selfish  ambition  and 
false  pride,  are  matters  which  can  seldom  be  shown  in  appel- 
late courts  under  prevailing  methods  of  appellate  procedure. 
But  where  cause  for  criticism  does  appear  in  the  record,  the 
right  to  criticise,  short  of  billingsgate  and  abusive  epithet, 
should  be  unrestricted.** 

14  Dougherty  v.  Henarie,  49  Cal.  686. 

IB  It  is  a  well-known  fact  that  many  court  reporters  are  the  mare 
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Of  course,  from  the  nature  of  the  case,  it  is  impossible  to 
draw  a  line  at  what  will  be  considered  improper  criticism  in 
a  brief,  or  to  state  what  course  will  be  taken  upon  it  appearing 
to  the  court  that  given  matter  is  improper.  Sometimes  tiie 
court  will  strike  out  the  oflfending  brief,**  in  some  instances 
permit  the  party  presenting  it  to  withdraw  and  reform  it,  in 
other  cases  let  it  pass  with  a  censure  in  the  opinion.*^  Courts 
hare,  in  aggravated  cases,  even  gone  to  the  extreme  of  disbar- 
ment of  the  offending  attorney.  But,  in  order  to  authorine 
any  adverse  action  for  this  cause,  it  must  appear  that  the  mat- 
ter complained  of  is  sham,  frivolous,  or  impertinent,  and  neces- 
sitates prompt  action  to  protect  the  dignity  of  the  court*^ 

tools  and  implements  of  the  superior  judges;  that  the  right  to  a  tme 
and  correct  record  and  transcription  and  inGorporation  thereof  in  tbe 
record  on  appeal  is  often  denied  to  litigants.  Also  that  the  neoessitT 
for  a  transcription  is  generally  a  pretext  for  oppression  and  extor- 
tion. The  supreme  court  has  done  much  to  perpetuate  this  danger&oi 
pystem — often  infamous  and  wicked  in  practice — by  holding  that  the 
recollection  of  the  judge  is  entitled  to  superior  credibility  to  the  ^^ 
porter's  notes,  and  the  legislature  ha«  done  still  more  by  giving  tn 
unlimited  power  of  abridgment  and  condensation  to  the  trial  judges. 
Then  the  supreme  court  gives  so  narrow  a  construction  to  the  pro- 
visions for  procuring  the  allowance  of  an  exception  at  its  hands  a3 
to  amount,  practically,  to  a  denial  of  relief  m  that  direction:  Sec 
chapter  22.  Legislatures  having  full  power  to  regulate  the  pro<?«- 
dure,  should  enact  such  measures  as  will  place  an  impassable  harrier 
against  any  change  in  the  record  after  if  is  made,  and  should  make 
court  reporters  absolutely  independent  of  the  judiciary,  both  witii 
respect  to  their  appointment  and  official  functions. 

16  See  Nephi  v.  Vickers,  20  Utah,  310,  ^  Pac.  36;  Gage  v.  Gunthe-, 
136  Cal.  340,  89  Am.  St.  Rep.  141,  68  Pac.  710;  San  Diego  Watw 
Co.  V.  San  Diego  (City  of),  117  Cal.  &56,  *9  Pac.  582;  Sawdey  v.  Spo- 
kane Falls  etc.  Ry.  Co.,  27  Wash.  536,  67  Pac.  1094. 

17  See  Sharp  v.  Hoffman,  79  Cal.  404,  21  Pac.  846. 

18  White  V.  White  (Or.),  60  Pac.  801.     In  this  case  the  court  said: 
"It  is  claimed  on  the  part  of  the  relators  that  said  court  had  no  ju- 
risdiction, for  two  principal  reasons:  1.  That  the  justice's  court  had 
no  jurisdiction,  and  for  that  reason  the  superior  oouri;  could  get  no 

jurisdiction  on  appeal As  to  the  first  contention  the  rule  is 

well  settled  that  if  the  court  from  which  an  appeal  is  taken  had  do 
jurisdiction  of  the  subject  matter,  and  for  that  reason  its  judgment 
wag  absolutely  void,  the  appellate  court  by  rirtue  of  the  appeal  can 
get  no  jurisdiction  to  do  more  than  to  reverse  the  judgment^  or  dis- 
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A  brief  will  not  be  stricken  out  on  the  ground  that  it  mis- 
states the  facts  and  misrepresents  the  record.  The  court  de- 
termines for  itself,  in  considering  the  case,  what  the  real  facts 
by:,  from  an  examination  of  the  record.^* 

§   702.   ^  Moot  questions  not  decided. 

"Matters  for  determination  by  appellate,  as  in  other,  courts 
jnust  be  presented  in  good  faith,  in  the  regular  course  of 
honest  litigation,  and  must,  as  a  rule,  be  necessary  to  be  de- 
cided. It  is  no  part  of  the  duty  of  courts  to  investigate  and 
decide  questions  not  regularly  arising,  but  presented  merely 
for  the  gratification  of  the  curiosity  of  counsel  or  others,  or  to 
serve  some  ulterior  purpose  of  parties  who  choose  to  procure 
them  to  be  raised  against  themselves  by  others  who  feel  no  in- 

• 

terest  in  the  contest.  Thus,  where  an  attorney  induced  the  at- 
torney for  the  opposite  party  in  an  action  to  object  to  his  ap- 
pearing as  attorney  upon  a  motion  without  a  federal  license, 
and,  upon  the  objection  being  sustained,  applied  to  the  supreme 
court  for  a  writ  of  mandate  to  compel  the  district  judge  to 
recognize  his  authority,  the  court  denied  the  petition  without 
passing  upon  the  merits.*® 

miss  the  appeal.  This  rule  is  so  well  established  that  it  is  not  nec- 
essary to  cite  authorities  or  make  argument  in  support  thereof." 

19  Sawdey  v.  Spokane  Falls  etc.  Ry.  Co.,  27  Wash.  530,  67  Pac.  1094. 

20  People  V.  Pratt,  30  Cal.  224.  In  this  case,  aiter  stating  the 
facts,  as  they  appeared  from  the  record,  the  court  in  denying  the  ap- 
plication for  a  writ  of  mandate,  proceeded  as  follows:  ''The  record, 
as  we  view  it,  shows  that  the  motion  in  the  court  below  to  exclude  the 
relator  was  his  own,  but  nominally  made  through  the  accommoaating 
attorney  of  defendant  for  relator's  own  purposes,  and  that  he  got 
what  he  thus  indirectly  asked,  although,  it  seems,  not  what  he  de- 
sired. Whether  the  question  was  argued  in  the  court  below  6y  the 
attorney  nominally  making  the  motion,  or  not,  does  not  appear.  Cer- 
tain it  is,  when  the  application  for  the  peremptory  writ  was  made 
in  this  court,  there  was  no  counsel  who  considered  it  to  be  his  especial 
duty  to  resist  the  application,  or  argue  the  great  and  important  con- 
stitutional question,  supposed  to  be  involved.  It  was  not  to  6e  ex- 
pected, it  is  true,  that  the  respondent  would  go  to  the  trou'ble  and  ex- 
pense of  employing  coun;«el  to  argue  a  question  which  he  had  been 
called  upon  to  decide  judicially,  only,  and  in  which  he  had  no  per- 
iK>nal  interest,  or  that  the  counsel  of  the  defendant  in  the  court  be- 
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§  703.    Form  of  rendering  decisions. 

The  almost  uniform  practice  of  the  California  supreme  court 
of  giving  written  decisions  with  the  reasons  therefor,  is  refer- 
able to  a  constitutional  provision  requiring  it**  Long  prior 
to  the  incorporation  of  such  a  provision  in  the  constitution, 
the  court  denied  the  power  of  the  legislature  to  control  by 
statute  the  method  or  form  of  rendering  decisions.  In  Hous* 
ton  V.  Williams,**  an  oral  decision  from  the  bench  having  been 
rendered,  the  respondent  presented  a  petition  for  a  written 
decision  based  on  a  provision  of  the  Practice  Act,  as  amendisd 
in  1864,  that  *^all  decisions  given  upon  an  appeal  in  any  appellate 
court  of  this  state,  shall  be  given  in  writing,  with  the  reason 
therefor,  and,  filed  with  the  clerk  of  the  court/'  **  In  denving 
the  petition.  Justice  Field  expressed  views  of  the  court  asd 
announced  principles,  which  have  been  often  quoted  in  CaK- 

low,  who  made  the  motion  far  the  accommodation  of  the  relator,  wooli 
give  himself  any  trouble  about  it.  But  this  only  shows  the  impropri* 
eiy  of  raising  for  judicial  determination  questions  of  great  importance 
in  the  manner  presented  in  this  case,  where  there  is  Tirtualhr  bat 
one  party.  It  must  happen  generally  in  such  cases,  that  there  m!: 
be  no  interest  manifested  in  the  contest  on  one  side,  at  least,  and  this 
court  must  decide  the  question  as  improvidently  as  it  is  presented, 
or  assume  the  functions  of  counsel  as  well  aa  of  court.  When  qnets- 
tions  are  presented  in  good  faith  in  the  regular  coarse  of  honest 
litigation  and  are  necessary  to  the  determination  of  the  case,  we  shall 
not  hesitate  to  decide  them;  but  it  ia  no  part  of  our  duty  to  investi- 
gate and  decide  questions  not  regularly  arising  in  the  due  course  of 
litigation,  for  the  gratification  of  the  curiosity  of  counsel,  or  to  ^erre 
some  ulterior  purpose  of  parties  who  choose  to  procure  them  to  be 
raised  a^inst  themselves  by  others  who  feel  no  interest  in  the  con- 
test.   We  regard  this  as  one  of  the  latter  class  of  cases." 

21  Section  2,  article  6,  Constitution  of  1879,  reading  in  part  as  fol- 
lows: "In  the  determination  of  causes,  all  decisions  ot  the  court,  in 
bank  or  in  departments,  shall  be  given  in  writing,  and  the  grouitds  of 
the  decision  shall  be  stated." 

22  13  Cal.  24,  73  Am.  Dec.  565.  See,  also,  In  re  Jessup,  81  CaL 
408,  485,  21  Pac.  976,  22  Pac.  742,  1028;  Vaughn  v.  Harp,  49  Art 
161,  4  S.  W.  751;  Ex  parte  Griffiths,  118  Ind.  85,  86,  10  Am.  St,  Rep. 
109,  20  N.  E.  513;  State  v.  Smith,  6  Mo.  App.  430;  De  Votie  v.  Me- 
Gerr,  14  Colo.  592,  28  Pac.  980;  St.  Croix  L.  Co.  t.  Pennington,  2 
Dak.  Ter.  473,  11  N.  W.  497. 

23  Cal.  Code  Civ.  Proc,  $  49,  is  substantially  the  same. 
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f  omia  and  other  states^  upon  the  same  and  analogous  questions, 
though,  of  course,  no  longer  authoritative  in  California,  on  ac- 
count of  the  subsequent  constitutional  provision. 

§  704.    Succession  of  interest  after  appeal  taken. 

Bule  16  of  the  supreme  court  of  California  reads  as  follows : 
*TJpon  the  death  or  disability  of  a  party,  pending  an  appeal, 
his  representative  shall  be  substituted  in  the  suit  by  sugges- 
tion, in  writing,  on  the  part  of  such  representative,  or  of  any 
party  on  the  record.  Upon  the  entry  of  such  suggestion,  an 
order  of  substitution  will  be  made,  and  the  cause  shall  proceed 
as  in  other  cases.'*  Though  the  rule  is  mandatory  in  form, 
it  is  diflBcuIt  to  discover  any  effect  a  failure  by  both  parties  to 
comply  with  it  would  have  upon  further  proceedings  in  the  ap- 
pellate court**  Of  course,  the  court  would  not  take  judicial 
notice  of  the  death  of  a  party,  and,  after  a  decision  was  reached, 
probably  neither  party  would  be  heard  to  urge  the  point  as 
ground  for  a  rehearing.  In  Black  v.  Shaw,^  the  case  was  ar- 
gued at  the  July  term,  1861,  and,  on  the  thirtieth  day  of  De* 
cember  following,  a  judgment  of  affirmance  was  rendered.  Af- 
ter the  argument,  and  on  the  thirteenth  day  of  December,  the 
appellant  died,  and  the  fact  was  brought  to  the  attention  of 
the  court  afterward.    The  entry  was  corrected  by  vacating  the 

2^4  See  Long  y.  Thompson,  34  Or.  359,  55  Pac.  978,  holding  that 
death  of  a  party  pending  appeal  does  not  abate  the  appeal,  notwith- 
Atanding  no  application  for  a  substitution  was  made  within  a  year, 
ae  required  by  Code  of  Civil  Procedure  38,  the  statute  not  applying 
where  death  occurs  after  appeal  has  been  perfected. 

26  20  Cal.  68.  The  same  course  was  taken  in  McPike  v.  Heaton, 
131  Cal.  109,  82  Am.  St.  Rep.  335,  63  Pac.  179;  Lucas  v.  Provines, 
130  Cal.  270,  62  Pac.  509.  When  an  administrator  defendant  is  re- 
mored,  pending  an  appeal,  his  successor  appointed  after  the  removal 
has  the  right  to  prosecute  the  appeal  and  defend  the  action:  Kern^ 
T.  Dean,  77  Cal.  655,  19  Pac.  817.  The  substitution  of  the  representa- 
tive of  a  deceased  person  as  a  party  to  an  action  pending  an  appeal 
to  the  supreme  court  ought  regularly  to  be  followed  by  a  like  substi- 
tution, upon  a  proper  showing,  in  the  superior  court  in  order  prop- 
erly to  determine  the  responsibility  for  the  costs  upon  appeal:  Reay 
v.  Heazelton,  128  Cal.  335,  60  Pac.  977.  Receiver  of  corporation 
should  be  Rubstituted  before  appeal  taken:  Sioux  Falls  Nat.  Bank  v.  . 
Bank,  6  Dak.  113,  50  N.  W.  829. 
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judgment  as  rendered  on  the  thirtieth  day  of  DecembeTy  and 
entering  it  nunc  pro  tunc  as  of  the  twelfth  day  of  December. 
The  courts  speaking  as  to  the  effect  of  the  death,  said:  '^Tbe 
death  of  the  appellant  after  argument  of  his  case  npon  appeal 
does  not  constitute  any  ground  for  delaying  a  decision,  or  de- 
parting from  the  ordinary  course  of  procedure,  except  as  to  the 
entry  of  the  judgment  which  may  be  rendered.  The  eatry 
should  be  of  a.  day  anterior  to  the  appellant's  death.^ 

But  it  seems  that  the  rule  is  different  if  the  death  occur  prior 
to  argument.  In  that  event,  further  proceedings  can  only  be 
had  upon  leave  given,  after  suggestion  of  the  death  is  made.^ 

In  Halloway  v.  Galliac*''  the  respondent  died  after  the  sab- 
mission  of  the  cause,  but  his  death  was  not  brought  to  the  at- 
tention of  the  court  until  after  the  remittitur  went  down. 
The  remittitur  was  recalled,  the  decision  set  aside,  and  the 
decision  and  opinion  rendered  as  of  the  date  of  the  submission 
of  the  cause,  entered  accordingly,  and  another  remittitur  or- 
dered forthwith.  But  in  a  later  case  it  was  held  that  a  d^ 
cision  rendered  by  the  supreme  court,  reversing  the  judgment 
of  the  trial  court,  after  the  death  of  the  respondent,  where  no 
suggestion  of  his  death,  or  motion  to  substitute  his  representa- 
tives had  been  made,  was  not  void,  but  at  the  most  erroneon-. 
and,  no  fraud  or  imposition  having  been  practiced  upon  the 
court,  that  upon  the  issuance  of  the  remittitur,  the  judgment 
of  reversal  became  a  finality,  beyond  the  power  of  the  court 
to  modify  or  amend.*® 

The  rule  requires  the  suggestion  of  the  death  in  writing; 
and,  if  it  be  controverted,  some  evidence  wiU  be  required. 
This  may  be  furnished  in  the  form  of  aflBdavits.**    If  the 

26  Black  V.  Bhaw,  20  Cal.  (J8.     See,  also,  Savings  etc  Soc  t.  ffibb. 
21   Cal.   609,  82  Am.  Dec.   765. 
S7  49  Cal.  149. 

28  Martin  v.  Wagner,  124  Cal.  204,  56  Vac.  1023. 

29  vSanchez  v.  Roach,  5  Cal.  248;  Judson  v.  Lane,  35  Cal.  463,  468; 
lileCreery  v.  Everding,  44  Cal.  286.  In  this  case  Justice  Temple,  d^ 
livering  the  opinion,  said:  "This  appeal  presents  two  questions:  1. 
Whether  the  court  properly  overruled  defendant's  demurrer  to  plain- 
tiff's complaint;  2.  Whether  the  court  properly  strudc  out  a  defend 
from  the  answer.  Respondent  confesses  error  In  striking  ont  the 
dcfenso,  and  consents  that  the  case  be  reversed  on  that  ground.  He 
sflys  the  point  made  by  defendant  on  the  demurrer  is  radical  and 
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fact  of  the  death  be  admitted^  the  admission  and  substitution 
may  be  entered  in  the  minutes,  without  an  aflBdavit.  The  entry 
in  the  minutes  showing  consent  may  be  accepted  as  a  waiver 
of  the  writing  required  by  the  rule,  if  indeed,  the  entry  be  not 
a  compliance  with  the  rule  requiring  the  suggestion  to  be  in 
writing.  At  any  rate,  that  is  the  usual  procedure  where  there 
is  no  dispute  as  to  the  fact. 

The  remedy  by  substitution  does  not  extend  to  the  case  of 
an  appeal  taken  in  a  wrong  name.  In  the  latter  case,  there 
can  be  no  substitution  in  the  appellate  court.^ 

There  is  no  necessity  for  a  substitution  in  case  of  a  mere 
transfer  of  interest  between  living  persons;  and  where  the  as- 
signee of  the  successful  party,  who  had  purchased  his  interest 
after  judgment,  moved  to  be  substituted  in  his  stead  upon  ap- 
peal, and  the  motion  showed  that  the  attorney  for  the  respond- 
ent was  the  attorney,  both  for  the  original  party  and  for  the 
party  moving  for  the  substitution,  it  was  held  that  there  was 
no  occasion  for  making  the  order,  and  the  motion  should  be 
denied.^^  Xor  do  the  requirements  of  the  rule  extend  to  the 
case  of  death  of  a  transferee  of  a  party.** 

important,  and  will  be  argued  when  the  case  is  again  here,  in  such 
form  as  to  require  its  determination.  The  question  as  to  the  cor- 
rectness of  this  ruling  is  properly  presented  on  this  appeal  from  the 
judgment,  and  the  consent  of  respondent  to  a  reversal  on  some  other 
ground,  which  does  not  dispose  of  the  demurrer,  cannot  deprive  ap- 
pellant of  his  right  to  have  it  determined.  The  question  there  raised 
is  whether  defendant  can  be  put  to  the  labor  and  expense  of  a  trial 
on  the  merits  or  not." 

80  McCormick  v.  Snedegar,  3  S.  Dak.  625,  64  N.  W.  814. 

81  Emerson  v.  McWhirt'er,  128  Cal.  268,  60  Pac.  774;  Truffee  v. 
Rteams  Kanchos  Co.,  124  Cal.  306,  57  Pac.  69;  Golden  Terra  Cotta 
Co.  V.  Smith,  2  Dak.  374,  11  N.  W.  97.  In  the  first  ca«e  the  court 
said:  "The  provision  of  section  385  of  the  Code  of  Civil  Procedure, 
that  .in  case  of  any  transfer  of  interest  in  a  cause  of  action,  the  ac- 
tion may  be  continued  in  the  name  of  the  original  party,  *or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to  be  substituted 
in  the  action  or  proceeding,'  has  reference  to  a  transfer  of  interest 
before  the  entry  of  judgment  in  the  action.  After  the  rights  of  the 
parties  to  the  action  have  been  finally  determined  and  the  judgment 


82  Truffree  ▼.  Steams  Ranchos  Co.,  124  Cal.  306.  57  Pac.  69. 
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§  705.    Death  of  party  before  appeal  taken — Before  terrice  of 
notice  of  motion  for  new  trial. 

But  very  different  consequences  result  from  the  death  of  t 
party  to  the  action  prior  to  his  being  made  a  party  to  the  ap- 
peal by  service  of  the  notice  of  appeal  upon  him,  or  of  the  no- 
tice of  motion  for  new  trial,  in  case  of  an  appeal  from  an  order 
on  motion  for  new  trial.  In  that  case,  the  whole  appellate 
proceeding  as  to  such  party  is  a  nullity.*^ 

§  706.    Saoeession  in  office. 

Although  rule  16  says  nothing  as  to  other  transfers  of  in- 
terest than  that  which  occurs  upon  the  death  of  a  party,  ix 
is  evident,  from  the  principles  declared  in  Ex  parte  Linkum,^ 
that,  in  case  of  a  change  in  the  incumbency  of  an  (^Sce,  the 
incumbent  of  which  is  oi&cially  a  party  to  the  action,  tfaeit 
shoidd  be  a  substitution  of  the  successor.  It  is  evident  that, 
upon  proper  construction  of  the  provision,  it  does  not  apply  to 
such  transfers  as  affect  the  public,  through  the  personaUty  of 
a  public  officer.  At  any  rate,  such  is  the  practical  result  of  the 
above  decision,  although  the  distinction  here  noted  was  not 
pointed  out. 

thereon  entered,  others  succeeding  to  their  interests  in  the  property 
affected  by  the  action  take  the  aame  subject  to  the  judgment  tnd 
with  all  its  protection.  The  provision  in  the  section  is  permiaaite, 
and  the  diBcreUon  of  the  court  in  making  the  order  is  to  be  exerciaed 
in  view  of  all  the  circumstances  attending  the  application.  In  Um 
present  case,  as  the  corporation  and  McWhirtcr  are  represented  tij 
the  same  attorney — ^the  motion  for  the  substitution  and  the  admis- 
sion of  its  service  being  both  signed  by  him— there  woula  seem  to 
be  no  occasion  for  making  the  order,  as  the  rights  of  each,  both  for 
himself  and  as  against  the  other,  can  be  adequately  protected.* 


88  Jndson  Y.  Love,  35  Cal.  464;  Schartzer  ▼.  Love,  40  CaL  96.  Is 
Westheimer  v.  Goodkind,  24  Mont.  ^0,  107,  60  Pac  813  (referred  to 
in  Hurley  v.  O'Neal,  supra),  the  court  said:  "The  special  findinfts  are 
inconsistent  with  the  general  verdict,  and  hence  the  former  control. 
They  do  not  support  the  judgment.  The  conclusion  of  law  to  be 
drawn  from  them  is  that  the  plaintiffs  should  recover.  We  shall  not, 
however,  order  the  entry  of  Judgment,  for  the  reason  that  we  hxn 

84  64  Cal.  201.    See,  also.  Home  for  Inebriates  v.  Kaplan*  84  CaL 
486,  24  Pac.  119;  Lindsay  v.  Auditor,  3  Bush  (Ky.),  231. 
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§  707.    Effect  of  baiikraptoy  proceedingi^  pending:  appeal. 

An  appeal  is  not  affected  Or  stayed  by  the  adjudication  of 
the  bankruptcy  of  a  defendant  who  has  appealed  from  a  judg- 
ment against  him.  In  Merriit  v.  Olidden,^  after  the  appeal 
was  submitted  on  briefs  to  be  filed,  the  counsel  for  the  defend- 
ants (appellants)  filed  in  the  supreme  court  an  adjudication 
of  their  bankruptcy  rendered  by  the  register  of  the  district 
court  of  the  United  States  for  the  district  of  California.  Said 
adjudication  had  been  rendered  after  the  appeal  was  taken. 
Their  purpose  for  so  doing  was  to  have  the  proceedings  in  the 
supreme  court  stayed,  until  the  question  of  the  defendants'  dis- 
charge should  be  determined.  The  court,  in  a£5rming  judg- 
ment, after  discussing  the  relevant  provision  of  the  bankruptcy 
act,  said:  ''The  judgment  from  which  the  appeal  is  taken  is, 
in  our  opinion,  final,  in  the  sense  of  the  statute.  It  was  not, 
we  think,  the  purpose  of  the  statute  to  suspend  the  right  of 
the  plaintiff  td  maintain  in  the  appellate  court  the  correct- 
ness and  validity  of  a  judgment,  from  which  the  bankrupt 
might  choose  to  take  an  appeal,  until  the  determination  of  the 
question  of  the  discharge  of  the  bankrupt.  To  give  the  stat- 
ute that  construction,  would  place  it  in  tke  power  of  the  bank- 
no  meanfl  of  knowing  what,  If  any,  exceptions  were  taken  by  the  de- 
fendante  in  the  court  below.  The  only  exceptions  properly  included 
in  a  transcript  on  appeal  are  {hose  of  the  appellant:  O'Rourke  y. 
Schultz,  23  Mont^  293,  68  Pac.  712.  In  a  given  case  (this  is  but  an 
illustration)  the  trial  court  may  have  excluded  admissible  evidence 
tendered  by  the  respondent,  or  erred  in  other  ways  to  his  prejudice; 
the  findings  of  fact  or  the  general  verdict  may,  if  allowed  to  stand, 
require  a  judgment  for  the  appellant,  although  the  facts  might  have 
been  found  otherwise  had  error  not  intervened.  To  order  judgment 
for  the  appellant  under  such  circumstances  would  work  manifest  in- 
justice to  the  respondent."  And  in  Edmonds  v.  Black,  supra,  the 
eourt  said:  "If  we  are  to  hold  that  the  admission  of  the  respondent 
as  to  the  jud,gment  had  been  made  for  any  other  purpose  than  that 
of  the  trial  in  which  it  was  made,  it  might  be  our  duty  to  direct 
a  judgment  in  favor  of  the  plaintiff,  but  we  are  not  satistied  thaf 
such  admission  should  have  force  against  the  respondent  except  for 
the  purpose  of  deciding  questions  involved  in  the  trial  in  which  it 
was  made;  hence  the  order  will  be  that  the  judgment  be  reversed 
and  the  cause  be  remanded  for  a  new  trial." 

86  39  Cal.  669«  2  Am.  Kep.  479. 
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rupt  to  delay,  and  thus  defeat,  remedies  to  which  the  plaintiff 
was  entitled,  and  that,  too,  in  eases  where  the  appeal  would 
be  dismissed  on  motion  of  the  plaintiff/' 

§  708.    Stipnlationi  in  supreme  court. 

The  same  laws  govern  the  authority  of  attorneys,  and  their 
right  to  stipulate  with  reference  to  the  whole  subject  of  appeal, 
as  with  reference  to  the  management  of  the  action  in  the 
lower  court.  But,  in  order  that  a  stipulation  may  bind  a  party, 
or  be  effective  for  any  purpose,  it  is  necessary  that  the  proper 
party  of  record  should  sign  it.  And  where  a  stipulation  was 
filed  in  the  supreme  court  by  attorneys  who,  upon  inspection 
of  the  record,  were  found  not  to  have  appeared  for  the  parties 
in  the  lower  court,  the  court  refused  to  give  any  effect  to  it** 

§  709.    Suspending^  roles  of  court  by  stipulation. 

Whether  attorneys  will  be  permitted  to  suspend  or  abrogate 
the  requirements  of  the  rules  of  the  Appellate  court  depends 
upon  the  purpose  of  the  rule.  As  to  mere  methods  of  proce- 
dure, where  the  strict  enforcement  of  the  rule  does  not  greatly 
su^  serve  the  convenience  of  the  court,  or  facilitate  the  transac- 
tion of  its  general  business,  a  stipulation  dispensing  with  its 
requirements  will  be  given  effect;  otherwise,  the  stipulation 
will  be  disregarded.  In  Beynolds  v.  Lawrence,"^  the  court, 
after  stating  an  additional  reason  for  not  giving  effect  to  a 
stipulation,  said:  ^Ttfesides,  the  rule  is  for  our  convenience, 
and  we  do  not  acknowledge  the  unqualified  right  of  parties  to 
stipulate  for  the  abrogation  of  the  rules  we  have  prescrib*^ 
for  the  convenient  dispatch  of  business.  As  well  might  they 
stipulate  that  the  transcript  should  not  be  filed  until  after  the 

86  Estate  of  Arguello,  60  Cal.  308.  In  this  ca«e  the  court  said: 
"A  stipulation  has  been  filed  in  this  court,  signed  by  the  attorney  of 
the  administrator  and  by  Scott  as  'attorney  for  the  heirs  of  Santiago 
Arguello,  deceased/  consenting  that  the  order  of  confirmation  be  af- 
firmed here  in  part;  but  upon  looking  into  the  record,  we  obserre 
that  Jose  A.  Arguello  did  not  appear  in  the  court  below  by  attorney, 
but  in  person,  and  that  Luce  appeared  for  the  minor  heirs  interested 
in  the  proceeding.  As  he  has  not  signed  the  stipulation,  we  cannm 
act  upon  h  as  a  basis  for  the  judgment  to  be  entered  in  this  court." 

87  15    Cal.    360. 
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argament,  or  for  an  milimited  time  for  filing  briefs,  or  for 
the  making  out  the  records  contrary  to  our  rides/'  All  mat- 
ters of  mere  form  in  perfecting  the  record  on  appeal,  however, 
even  the  omission  of  some  of  the  statutory  requirements,  not 
vital  to  the  jurisdiction,  may  be  waived  by  stipulation.  In 
Weil  V.  Paul*®  the  only  statement  on  appeal  was  a  stipula- 
tion, signed  by  the  attorneys  of  both  parties,  agreeing  that  the 
judgment-roll,  orders,  and  instructions  given  and  refused  by 
the  court,  the  statement  on  motion  for  a  new  trial,  and  the 
stipulation  thus  signed,  was  "sl  true  and  correct  statement  on 
appeal  to  the  supreme  court,'*  and  might  be  used  as  such  with- 
out further  certificate  or  identification.  None  of  these  papers 
contained  the  grounds  of  appeal  required  by  the  Practice  Act 
then  in  force.  The  respondent  objected  that,  for  this  reason, 
the  statement  formed  no  part  of  the  record,  and  should  be  en- 
tirely disregarded.  But  the  court  said:  '^We  think,  however, 
the  agreement  of  the  parties  amounts  to  a  waiver  of  this  ob- 
jection. It  would  be  an  injustice  to  the  appellant  if,  after 
entering  into  an  agreement  of  this  kind,  the  respondent  should 
be  permitted  to  make  such  an  objection  in  this  court  for  the 
first  time.*' 

§  710.    Kotions  to  strike  out. 

The  motion  to  strike  out  is  a  method  frequently  resorted  to 
to  raise  questions  in  the  appellate  court.     In  a  previous  sec- 
tion  its  use  in  the  case  of  objectionable  briefs  has  been  shown. 
In  the  appellate  courts  of  some  states   its  use  is  more  exten- 
sive than  in  others. 

In  California,  a  motion  in  the  supreme  court  to  strike  out 
portions  of  a  transcript,  upon  the  ground  that  they  are  no 
part  of  the  record,  is  not  proper  practice,  and  will  be  denied. 
If  the  matters  sought  to  be  stricken  out  form  no  part  of  the 
record,  they  will  not  be  considered  by  the  court  upon  the  hear- 
ing of  the  case  upon  its  merits.®®  But  in  Washington  the 
motion  is  often  employed  to  test  the  question  of  validity  and 

38  22  Cal.  4^2,  494.    Ruling  approved  in  GodchatLX  v.  Miilford,  :23 
Cal.  320,  85  Am.  Dec.  170. 

8d  Sutton  V.  Symonds,  97  Cal.  475,  32  Pac.  588. 
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CHAPTEB  42. 

RELIEF  GIVEN  ON  APPEAL. 

f  711.    Generally  as  to  power  over  judgments  and  orders  appealed 
from. 

f  712.    Power  exercised  in  great  variety  of  forms. 

I  713.    Modification  in  yarious  forms. 

I  714.    Where  judgment  final  in  favor  of  appellant  ordered. 

I  715.    Same  subject — ^Evidence  not  made  the  basis  of  order  for  Judg* 
ment. 

I  715.    Methods  and  forms  of  direction  by  appellate  courts— Opinion 
and  order  construed  together. 

f  717.    Effect  of  reversal  of  judgment  upon  other  proceedii^  i»  same 

case. 
I  718.    Conflicting  orders  in  same  case—Oonstruction  of  same. 
I  719.    Effect  of  direction  of  appellate  court  upon  power  of  lower 

court. 
I  720.    Reatitution  on  reversaL 
f  721.    Frivolous  appeals— Damages  for. 
S  722.    Damages  upon  dismissal  of  appeaL 
I  723.    Costs  on  appeal. 
S  724.    Effect  of  equal  division  of  court. 

§  711.    Oenerally  as  to  power  over  judgments  and  orders  ap« 
pealed  from. 

In  California,  the  court  of  highest  appellate  jurisdiction, 
the  supreme  court,  derives  its  authority  from  the  constitution 
exclusively.  That  instrument  places  no  restriction  upon  the 
court  with  reference  to  the  means  and  instrumentalities, 
methods  or  forms  for  exercising  that  jurisdiction.  The  legis- 
lature may  indeed  provide,  and  has  provided,  the  proceedings 
necessary  for  the  bringing  of  causes  within  the  appellate  jurib- 
diction,  but  the  question  of  how  the  supreme  court  shall  pro- 
ceed in  the  disposition  of  these  causes,  after  the  vesting  of  the 


I  no  APPELLATE  PBACTIGE.  1534 

propriety  of  portions  of  the  record.^  The  same  practice  pre- 
yails  to  a  considerable  extent  in  Montana  ;^^  also  in  Nevada.^ 
But  in  neither  of  these  states  will  the  motion  be  entertained 
when  based  upon  mere  irregularities,  or  omissions  in  the  proce- 
dure of  the  lower  court,  not  productive  of  invalidity  in  the  rec- 
ord on  appeaL^ 

40  See  Case  ▼.  Ham,  9  Wash.  64,  36  Pa<i.  1060;  Tatmn  t.  Bord,  11 
Wash.  712,  39  Pac  639;  Baker  v.  Washington  Iron  Works  Ck^  U 
Wash.  336,  39  Pac.  642;  Tacoma  (City  of)  v.  Taooma  light  &  >*. 
Co.,  16  Wash.  28S,  47  Pac.  738.  See  Anderson  v.  Northern  Pac.  Ry. 
Co.,  19  Wash.  340,  53  Pac.  346,  holding  that  a  hrief  filed  out  of  data 
and  hy  an  attorney  not  of  record  will  be  stricken  from  the  files.  To 
•ame  effect,  Ellis  t.  Bingham  County  (Idaho),  60  Pac  79. 

41  See  Carr  ▼.  Closser,  26  Mont.  149,  63  Pac  1043.  Under  Com- 
piled Laws  of  1897,  section  2686,  subsection  94,  it  is  within  the 
power  of  the  supreme  court  to  permit  an  amendment  of  the  vnt 
of  error  by  striking  out  parties  defendant  in  error:  N^er  y.  Armijo^ 
9  N.  Mex.  325,  64  Pac  236. 

42  See  Reinhart  t.  Company  D,  First  Brigade,  Nevada  National 
Guard,  23  Nev.  369,  47  Pac.  979. 

48  See  Phillips  t.  Port  Towneend  Lodge,  8  Wash.  629;  United 
States  Sar.  etc.  Co.  ▼.  Jones,  9  Wash.  434,  37  Pac  666,  36  Pac  476; 
Doyle  T.  Oove,  13  Mont.  471,  34  Pac.  846;  Qriggs  T.  Kalispel  Mer.  Co., 
14  Mont  300,  36  Pac.  81 ;  Kranick  y.  Helena  ConaoL  Water  Cc,  26 
Mont.  379,  68  Pac  408,  71  Pac  672. 
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CHAPTEB  42. 

RELIEP  GIVEN  ON  APPEAL. 

I  711.    Generally  as  to  power  over  judgments  and  orders  appealed 
from. 

i  712.    Power  exercised  in  great  variety  of  forms. 

i  713.    Modification  in  yarious  forms. 

i  714.    Where  judgment  final  in  favor  of  appellant  ordered. 

i  716.    Same  subjeet — ^Evidence  not  made  the  basis  of  order  for  judg* 
ment. 

i  710^    Methods  and  forms  of  direction  by  appellate  oourts— Opinion 
and  order  construed  together. 

i  717.    Effect  of  reversal  of  judgment  upon  other  proceedii^  im  same 

case. 
I  718.    Conflicting  orders  in  same  case— Construction  «f  same. 
f  719.    Effect  of  direction  of  appellate  court  upon  power  of  lower 

court. 
i  720.    Reatitution  on  reversaL 
f  721.    Frivolous  appeals— Damages  for. 
S  722.    Damages  upon  dismissal  of  appeaL 
S  723.    Costs  on  appeal. 
f  724.    Effect  of  equal  division  of  court. 

§  711.    Generally  as  to  power  over  judgments  and  orders  ap« 
pealed  from. 

In  California,  the  conrt  of  highest  appellate  jiiriBdiction, 
the  supreme  court,  derives  its  authority  from  the  constitution 
exclusively.  That  instrument  places  no  restriction  upon  the 
court  with  reference  to  the  means  and  instrumentalities, 
methods  or  forms  for  exercising  that  jurisdiction.  The  legis- 
lature may  indeed  provide,  and  has  provided,  the  proceedings 
necessary  for  the  bringing  of  causes  within  the  appellate  juris- 
diction, but  the  question  of  how  the  supreme  court  shall  pro- 
ceed in  the  disposition  of  these  causes,  after  the  vesting  of  the 
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jurisdiction  is,  as  has  been  shown,  left,  to  a  great  extent,  to 
the  court  itself.* 

The  code*  provides  that  ''the  supreme  court  may  affirm,  re- 
verse, or  modify  any  judgment  or  order  appealed  from,  and 
may  direct  the  proper  judgment  or  order  to  be  entered,  or  di- 
rect a  new  trial  or  further  proceedings  to  be  had/'  The  cor- 
responding provision  in  the  Practice  Act  of  1851  was  substan- 
tially the  same. 

It  may  well  be  doubted  whether  the  court  would  not  have 
always  possessed  and  exercised  the  same  powers  without,  as 
with,  this  provision.  Courts  vested  with  paramount  authority 
Over  the  decisions  of  other  courts  must  necessarily  exercise  very 
extensive  powers  with  respect  thereto.  It  would  be  idle  to 
thus  confer  appellate  jurisdiction  vsdthout  limit  and  then  deny 
to  the  tribunal  upon  which  it  is  conferred  the  power  to  either 
enter  and  enforce,  or  to  direct  the  entry  and  enforcement  of, 
such  judgment  or  Order  as  it  found  the  parties  properly  be- 
fore it  entitled  to.  The  power  to  review  and  revise  includes 
the  power  to  reverse  as  well  as  to  affirm,  and  to  direct  a  new 
judgment  or  order  in  lieu  of  the  one  found  upon  appeal  to  be 
erroneous.  And  the  same  may  be  said  with  respect  to  new 
trials  ordered  by  the  higher  court,  upon  appeal  from  the  judg- 
ment. If  it  find  that  the  rights  of  a  party  can  only  be  se- 
cured, or  can  be  most  certainly  secured,  by  a  new  trial,  and 
having  the  unquestionable  power  to  decree  the  party  to  be  en- 
titled to  a  new  trial,  it  may  go  further  and  direct  that  he 
shall  have  a  new  trial  in  the  court  of  original  jurisdiction,  the 
only  court  having  jurisdiction  and  instrumentalities  for  con- 
ducting a  retrial.  The  authority  of  the  appellate  court  would, 
without  such  incidental  powers,  be  unreal.  If  it  could  not  so 
mold  its  judgments  and  orders  as  to  compel  trial  courts  to 
conform  to  its  decisions,  the  benefit  of  an  appeal  would  be 
purely  imaginary,  or  entirely  dependent  upon  the  vrillingnesi 
of  the  trial  court  to  acquiesce. 

Appellate  courts  seldom  attempt  to  prescribe  the  phraseology 
or  form  of  the  judgment  resulting  from  the  appellate  proceed- 
ing.   But  Occasionally   an  exception  is  found  to  this  proposi- 

1  See  ante,  §  465. 

2  Cat  Code  Civ.  Proc,  §  58. 
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tion.  Thus,  in  Luethe  v.  Luethe,*  the  court  said :  "As  a  rule, 
we  do  not  undertake  to  direct  the  entry  of  judgments  in  mat- 
ters of  form,  but  in  this  case,  to  the  end  that  there  may  be  a 
speedy  end  of  this  litigation,  we  will  direct  the  entry  of  a 
modified  decree  by  the  county  court/' 

The  duty  imposed  upon  the  lower  court  by  the  order  of  tho 
appellate  court  may  be  merely  clerical,  or  it  may  call  for  the 
exercise  of  discretion,  and  some  power  of  construction.  If  the 
order  is  for  a  judgment  in  specific  terms,  imposing  no  task 
of  construction,  the  judgment  directed  may  be  entered  by  the 
clerk.* 

§  712.    Power  exercised  in  great  variety  of  forms. 

So  uniformly  have  been  the  ample  powers  specified  in  the 
next  preceding  section  exercised  without  hesitation,  doubt  or 
question,  by  all  high  appellatte  tribunals,  that  few  judicial  ex- 
positions of  the  underlying  principle  are  to  be  found.  All  that 
can  be  done  in  the  way  of  further  information  and  enlighten- 
ment on  the  subject  is  to  state  what  was  done  in  individual 
cases,  and  the  controlling  features  of  such  cases. 

The  court  may  reverse  and  direct  a  new  trial  as  to  some  of 
the  parties,  and  affirm  as  to  others.^ 

The  court  may  not  only  distinguish  in  its  decision  between 
parties,  but  may  discriminate  with  reference  to  issues.  It 
may  remand  a  cause  for  retrial  as  to  some  of  the  issues,  and 
leave  it  in  force  as  to  the  other  issues.^    When  that  is  done, 

8  12  Colo.  421,  21  Pac.  467. 

4  McMillan  v.  Bichards,  12  CaL  467. 

5  Stockton  etc.  C.  B.  B.  Go.  v.  Galgiani,  49  Cal.  139.  ThiB  case 
illustrates  the  proposition  as  to  the  nondependence  of  the  supreme 
eourt  upon  the  code  provision  prescribing  the  rule  of  decision  on 
appeal.  The  words  of  the  Practice  Act,  *'as  to  any  or  all  of  the 
parties''  was  omitted  from  the  code  provision.  See,  also.  Union 
Trust  Co.  of  New  York  v.  Atchison  etc.  B.  Co.,  8  N.  Mex.  159,  42 
Pac.  89;  PoUeck  v.  Polleck  (S.  Dak.),  68  N.  W,  176. 

«  Argenti  v.  San  Francisco  (City  of),  30  CaL  459,  464.  See,  also, 
Soule  V.  Dawes,  14  Cal.  247;  Soule  v.  Bitter,  20  Cal.  522;  Marzion 
v.  Pioche,  10  Cal.  545.  Where  joint  tort-feasors  are  sued  jointly 
and  a  judgment  recovered  a^rainst  both,  and  a  new  trial  is  granted 

New  Trial,  Vol.  11—97 
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it  operates  a  setting  aside  of  the  judgment,  pending  the  retrial^ 
and  is  virtually  a  reversal.  Otherwise,  there  woidd  be  two 
judgments  in  the  same  case,  one  on  the  issues  not  to  be  retried, 
and  another  upon  those  to  be  retried,  and  they  might  be  in- 
consistent. Moreover,  the  judgment  which  is  entered  upon  the 
retrial  of  a  part  of  the  issues  may  be  wholly  different  from 
that  which  is  set  aside. 

The  judgment  may  be  reversed  as  to  some,  and  modified  as 
to  others.  Thus,  where  plaintiff  in  ejectment  was  found  not 
entitled  to  any  relief  as  to  one  defendant,  and  was  in  posses- 
sion as  to  some  of  the  property  for  the  possession  of  which  his 
action  was  brought,  the  judgment  was  reversed,  as  against  the 
one,  and  so  modified  as  to  the  other  defendants  as  to  exclude 
from  its  operation  the  lot  in  plaintiflf^s  possession.'^  So  the 
judgment  may  be  affirmed  as  to  one  or  more  and  modified  as 
to  others.  Thus,  where  three  actions  of  claim  and  delivery 
for  personal  property  against  as  many  separate  defendants  were 
tried  together  as  one  case,  and  plaintiff  recovered  an  alterna- 
tive money  judgment  for  the  same  amount  against  each,  and 
the  record  showed  that  only  a  half  interest  in  the  property 
sued  for,  as  against  one  of  the  defendants,  belonged  to  the  plain- 
tiff, the  judgment  was  affirmed  as  to  two,  and  modified  by 
reduction  to  one-half  as  against  the  other.* 

The  record  may  show  that^  while  the  plaintiff  may  be  able 
to  make  good  his  allegations  against  one  or  more  of  the  de- 
fendants, there  is  no  possibility  of  a  recovery  against  others. 
In  that  case,  a  retrial  may  be  ordered  as  to  part,  and  a  dis- 
missal ordered  as  to  part.®  On  like  principle,  the  court  mav 
set  aside  a  judgment  of  dismissal,  in  order  to  give  plaintiff 
an  opportunity  to  amend,  and  direct  the  court  below  to  issue 

to  one  of  tlieni  only,  resulting  in  a  judgment  against  him  for  a 
smaUer  amount  than  that  of  the  first  judgment,  still  standing  against 
the  other  defendant,  the  last  juagnient  cannot  be  reversed  upon  the 
ground  that  there  can  be  but  one  verdict  or  judgment  in  the  joint 
action,  there  being  no  pretense  that  any  part  of  the  first  judgment 
liad  been  paid  or  satisfied:  Dawson  v.  Schloss,  93  GaL  194,  29  Pac. 
31. 

7  Conroy  v.  Duane,  45  Cal.  597,  609. 

8  Kimball  v.  Lohmas,  31  Cal.  154,  160. 
»  Gratton  v.  Wiggins,  23  CaL  16,  40, 
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a  temporary  injunction  restraining  defendants  from  interfer- 
ing with  plaintiff's  rightg.*® 

It  is  the  same  thing  where  the  court  has  found  on  most  of 
the  material  issues,  but  has  neglected  to  find,  or  has  found 
contrary  to  the  evidence,  upon  one  or  more.  And,  in  such 
case,  the  appellate  court  will  sometimes,  instead  of  ordering 
a  new  trial  upon  all  the  issues,  vacate  the  judgment  and  di- 
rect a  retrial  upon  the  omitted  issue,  leaving  the  findings  upon 
the  others  to  stand,  a  final  judgment  to  be  entered  upon  all 
after  such  retrial.** 

It  is  observable  that  in  all  such  cases  the  judgment  below 
is  vacated,  a  new  one  to  be  entered.  In  one  case,  it  seems  to 
have  been  held  unnecessary  that  there  be  a  retrial  as  to  an 
omitted  issue.  The  direction  of  the  appellate  court  was  in  the 
alternative.  In  Watson  v.  Cornell  **  the  order  read,  "Judg- 
ment reversed  and  cause  remanded,  with  directions  to  find  upon 
all  the  material  issues  in  the  cause,  or  in  case  of  inability  to 
so  find,  to  try  the  action  anew.''  It  is  thought,  however,  that, 
after  the  lower  court  has  thus  lost  jurisdiction,  it  could  not 
make  new  findings  without  a  new  trial,  at  least  as  to  the 
omitted  findings,  and  that  not  even  the  supreme  court  could 
confer  the  power  to  do  so.**  But  the  retaking  of  testimony 
already  taken  may  be  dispensed  with,  and  more  evidence  di- 
rected to  be  taken,  if  the  lower  court  be  so  advised,  findings 
to  be  then  made  upon  all  material  issues.**  But  where  a  re- 
spondent (plaintiff),  against  whom  a  judgment  on  reversal  had 
been  entered,  has  omitted  to  file  in  the  court  below  an  affidavit 
showing  due  service  upon  the  adverse  party  until  after  the  de- 
cision had  been  rendered  on  appeal,  he  will  not  be  entitled  to 
an  affirmance  on  showing  due  service  in  his  petition  for  re- 
hearing.   The  case  will  be  remanded  for  the  entry  of  judg- 

10  Boise  City  (City  of)  v.  Artesian  Hot  etc.  Water  Co.,  4  Idaho, 
351,  392,  39  Pac.  562,  39  Pac.  566. 

11  Kinsey  v.  Green,  51  Cal.  379,  381.  To  same  effect;  Le  Cleer 
V.  Oullahan,  52  Ca].  252;  Billings  v.  Everett,  52  Cat  661;  Phipps  v. 
Harlan,  53  Cal.  87. 

12  52  CaL  91. 

13  See  ante,  §§  400,  401,  607,  608. 

14  Swift  V.  Canavan,  52  Cal.  417,  419. 
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ment  in  the  lower  court  upon  a  retrial,  with  permission  to  the 
respondent  to  file  His  summons  with  proof  of  service  indorsed 
upon  or  attached  thereto.** 

Where  the  court  from  which  an  appeal  is  taken  had  no  ju- 
risdiction of  the  action,  the  appellate  court  only  has  jurisdiction 
to  reverse  the  judgment,  with  a  direction  to  dismiss  the  action 
or  to  dismiss  the  appeal.** 

§  713.    Modification  in  various  forms. 

Where  there  is  palpable  error  in  the  record,  the  judgment 
may  be  modified  by  striking  out  the  erroneous  portion,  if  sep- 
arable from  the  balance,  allowing  it,  as  thus  modified,  to  standi 
Thus,  in  Kern  Valley  Bank  v.  Chester,*'^  as  to  an  item  for  in- 
terest and  taxes,  the  judgment  was  erroneous,  and  the  court 
remanded  the  cause  with  a  direction  that  it  be  stricken  out, 
and,  as  thus  modified,  affirmed  it.  So,  where  a  complaint  did 
not  allege  any  special  damages,  and  yet  special  damages  were 
piven,  that  item  was  directed  to  be  stricken  out.**  So,  where 
the  jury  found  for  the  plaintiff  in  a  sum  less  than  that  for 
which  the  judgment  was  entered,  the  judgment  was  modified 
80  aa  to  correspond  with  the  verdict.**  But,  where  a  statute 
provided  that,  where  a  judgment  or  decree  was  reversed  or 
modified  by  the  appellate  court,  it  "may  direct  complete  resti- 
tution of  all  property  and  rights  lost  thereby,"  it  was  held  that 

IB  Powell  V.  Nolan,  27  Wash.  318,  67  Pac.  712,  68  Pac.  389.' 

16  State  V.  Superior  Gonrt,  9  Wash.  369,  37  Pae.  489. 

17  55  Cal.  49,  52.  To  same  effect,  Kelly  v.  McKibben  .54  CaL 
192,  194;  Barnes  v.  Jones,  51  CaL  303,  307;  Freeborn  v.  Norcross, 
49  CaL  313;  Behlow  v.  Shorb,  91  Cal.  141,  27  Pac.  546;  Heald  v. 
Hendy,  89  Cal.  632,  27  Pac.  67;  De  Cells  v.  Porter,  65  Cal.  3,  2  Pac. 
257,  3  Pac.  120.  In  the  last  case  the  lower  court  was  directed  to 
make  the  correction. 

18  Patten  v.  Froment,  47  Cal.  165.  Damages  stricken  out  in  An- 
derson V.  Eyder,  46  Cal.  135;  Welch  v.  Sullivan,  S  Cal.  511;  Bolster 
V.  Stocks,  13  Wash.  460,  43  Pac.  532,  634,  1099,  where  the  principle 
was  acted  upon. 

19  Hay  ward  v.  Bogers,  62  Cal.  349;  Zellerbach  v.  Allenberg,  99 
CaL  67,  33  Pac.  786;  Colton  v.  Ondcrdonk,  69  CaL  155,  58  Am.  Kep. 
656,  10  Pac.  395.  See,  also,  Stickney  v.  Hanrahan  (Idaho),  63  Pac 
189;  Garner  v.  Van  Patten,  20  Utah,  342,  58  Pac.  684. 
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the  appellate  court  should  merely  direct  restitution,  and  re* 
mand  the  cause  to  the  court  below^  for  enforcement  of  the  or- 
der, if  the  right  to. restitution  depends  entirely  on  matters  out^ 
side  the  record.*^ 

The  plaintiflE  (respondent)  may,  on  appeal,  consent  to  re- 
mit an  excess,  and  the  judgment  may  be  aflBrmed  conditionally 
•upon  his  filing  the  remittitur.**  A  clear  case  for  thus  reduc- 
ing the  judgment  is  where  it  exceeds  the  amount  demanded 
in  the  complaint,  provided  the  item  constituting  the  excess 
can  be  identified  by  the  record,  as  where  interest  on  the  judg» 
ment  was  computed  as  part  of  it  and  entered  accordingly.^ 
So,  where  the  interest  has  been  computed  at  an  erroneous 
rate,  the  judgment  may  be  modified  by  directing  a  computa- 
tion at  the  correct  rate.*® 

In  short,  there  is  no  limit  to  the  changes  and  modifications 
which  may  be  made,  if  within  appellate  jurisdiction,  and  war- 
ranted by  the  record.** 

20  See  McFadden  v.  Swinerton,  36  Or.  336,  62  Pac.  12,  59  Pac.  816. 

21  Butler  V.  Collins,  12  Cal.  457,  467. 

22  Gautier  v.  English,  29  Cal.  166,  169;  Dent  v.  flolbrook,  54  Cal. 
145,  interest  stricken  from  judgment  not  being  a  case  in  which  in- 
terest was  recoverable. 

23  Hill  V.  Eldred,  49  Cal.  399,  402;  White  v.  Lyons,  42  Cal.  279,  285; 
Cassin  v.  Marshall,  18  Cal.  689,  693. 

24  See  Kacouillat  ▼.  Sausevaln,  32  Cal.  376,  398;  where  a  clause 
was  inserted  marking  the  decree  against  an  executor  payable  "in 
due  course  of  administration";  Drake  v.  Foster,  52  Cal.  225,  To 
same  effect;  Kelly  v.  Bandini,  50  Cal.  530,  to  same  effect;  Barron 
V.  Kennedy,  17  Cal.  577,  where  the  insertion  of  the  usual  provision 
in  a  decree  of  foreclosure  in  case  of  a  deficiency  after  sale  of  the 
premises  was  directed;  Moore  v.  Massini,  43  CaL  392,  where  ex- 
clusion from  the  operation  of  a  decree  of  certain  land  was  directed; 
Howe  V.  Independence  Co.,  29  Cat  75,  where  the  imposition  of  costs 
was  directed  to  be  provided  for;  Boland  t.  Kreyenhagen,  18  Cal. 
457,  to  same  effect;  Heinlin  v.  Martin,  53  Cal.  321,  345,  where  part 
of  rents  and  profits  allowed  directed  to  be  omitted;  Hibemia  etc. 
Soc.  v.  Herbert,  53  Cal.  375,  378,  where  part  of  demand  for  which 
judgment  given  barred  by  statute  of  limitations,  and  part  not;  and 
judgment  modified  accordingly;  Berry  v.  Ivanice,  53  Cal.  653,  modi- 
fication with  respect  to  ownership  and  possession;  Wallace  v.  Miller, 
52  Cal.  655,  amount  of  fractional  interest  in  property  reduced;  Gates 
T.  Salmon.  46    Cal.  353«  379,  giving    specific    directions  for    further 
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And  the  supreme  court  may,  if  there  be  proper  data  in  the 
record  itself,  make  the  modification  and  correction,  and  if 
there  be  none,  or  it  be  insufficient,  it  may  direct  the  trial  court 
to  institute  the  proper  investigation  and  make  it.**^  This 
ample  power  of  the  appellate  court  is  not  defeated  or  dimin- 
ished by  the  fact  that,  in  making  the  order  or  rendering  the 
judgment  appealed  from,  the  lower  court  exceeded  its  jurib- 
dicrtion.*® 

A  reversal  and  not  a  modification  must  be  ordered,  however, 
unless  the  record  be  sufficiently  full  and  complete  to  allow  the 
modification  to  be  made  intelligently  and  with  exact  regard  to 
the  rights  of  all  the  parties.^*^ 

proceedings  in  partition  suit;  People  etc.  v.  Sierra  Buttes  Q.  M. 
Co.,  39  Cal.  511,  516,  conrt  directed  to  make  computation  and  enter 
judgment  accordingly;  People  v.  Pacheco,  27  Cal.  176,  228,  where 
the  order  was  "that  the  district  court  modify  its  judgment  by 
striking  out  all  that  portion  of  the  said  judgment  subsequent  to  the 
denial  of  the  injunction,  and  of  the  relief  sought  in  the  complaint, 
and  that  the  judgment  as  thus  modified  stand  as  the  judgment  of 
the  court*^  Union  W.  Co.  v.  Murphy*«  F.  F.  Co.,  22  Cal.  621,  632, 
where  form  of  judgment  prescribed;  White  v.  White,  86  CaL  216,  24 
Pac.  1031,  court  directed  to  modify  by  allowing  additional  counsel 
fees;  Ryan  v.  Fitzgerald,  87  Cal.  345,  25  Pac.  546,  modification  so 
as  to  require  return  of  additional  property  in  a<:tion  of  claim  and  de- 
livery; Prestou  V.  Knapp,  85  Cal.  559,  24  Pac.  811,  modification  to 
make  judgment  payable  by  executrix  in  due  course  of  administra- 
tion; Eobinson  v.  Crescent  C.  M.  &  T.  Co.,  93  Cal.  316,  28  Pac.  950, 
modification  limiting  scope  of  restraining  order;  Reid  v.  Reid,  112 
(Jal.  274,  .44  Pac.  564,  modification  dealing  separately  with  portion 
of  decree  dealing  with  community  property  in  divorce  case. 

26  See  Murdock  v.  Clarke,  90  Cal.  427,  27  Pac.  275,  where  there 
was  an  apparent  error  in  charging  the  whole  amount  of  taxes  to 
the  mortgagor,  when  only  one-third  thereof  should  have  been  charged 
to  him,  and  it  was  held  not  to  warrant  an  entire  reversal  of  the 
judgment,  and  the  trial  court  was  ordered  to  make  the  appropriate 
corrections,  upon  proofs  to  be  taken  upon  that  point,  also  directing 
that  if,  upon  taking  such  proofs  it  should  appear  to  the  court  that 
the  proper  deduction  had  been  made  in  the  account  already  taken, 
no  change  should  be  made. 

26  Smith  V.  Westerfield,  88  CaL  374,  26  Pac.  206. 

27  See  McMenomy  v.  Band,  87  CaL  134,  26  Fac.  795;  Hampton  y. 
Board  Commrs.  etc.,  4  Idaho,  646,  43  Pac.  324,  holding  that  error 
in   record   on    appeal   from   money    judgment   necessitates   reversal 
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With  respect  to  conditional  modifications,  the  practice  varies 
somewhat,  the  court  in  some  instances  supervising  perform- 
ance of  the  condition,  and  in  other  instances  remitting  the 
whole  matter  to  the  lower  court,  for  instance,  where  the  re- 
spondent is  required  to  remit  a  portion  of  the  damages  awarded, 
as  a  condition  to  afBrmance  or  modification,  in  lieu  of  reversal 
and  new  trial.  Thus,  in  Atherton  v.  Fowler,*®  the  order  was 
as  follows:  "It  is  ordered  that  the  judgment  he  reversed  and 
the  cause  remanded,  with  directions  to  the  court  below  to  pro- 
ceed to  try  the  case  anew,  unless,  within  twenty  days  after  the 
filing  of  the  remittitur  in  the  court  below,  the  defendant  shall 
file  with  the  clerk  of  that  court  a  written  consent  that  the 
judgment  be  modified  by  striking  out  the  damages  therein 
awarded,  and  inserting  in  lieu  thereof  the  sum  of  eight  thou- 
sand nine  hundred  and  eighty-nine  dollars;  and  upon  such 
consent  being  filed,  it  is  ordered  that  the  judgment  be  modified 
accordingly,  and  also  that  it  be  made  payable  in  due  course  of 

where  appeal  from  entire  judgment.  See,  also,  Brauer  v.  Portland 
(City  of),  35  Or.  471,  60  Pac.  378,  58  Pac.  861,  59  Pac.  117;  Leake 
▼.  Hayes,  13  Wash.  213,  43  Pac.  48,  52  Am.  St.  Bep.  34. 

2S  46  GaL  323,  327.  To  same  effect,  Beamer  v.  Preeman,  84  GaL 
554,  24  Pac.  169;  Loveland  v.  Gardner,  79  Gal.  317,  21  Pac.  766; 
JIamilton  t.  Great  Palls  St.  By.  Co.,  17  Mont.  334,  43  Pac.  713,  42 
Pac.  860;  Cochran  v.  Baker,  34  Or.  566,  62  Pac.  620,  56  Pac.  644. 
Bee,  also,  Hodapp  v.  Sharp,  40  Cal.  69,  73,  same  form  plaintiff  being 
required  to  remit  damages,  and  thereupon  judgment  aiErmed  as  to 
part  of  land  in  controversy,  as  to  balance  of  land  reversal  and  new 
trial  ordered;  Mahoney  v.  Middleton,  41  GaL  41,  55,  reversal  and 
remand  for  new  trial  as  to  one  defendant,  reversal  and  remand  for 
new  trial  as  to  the  other  appellants,  unless  respondent  release  within 
twenty  days  all  claim  for  damages,  rents  and  profits  (in  this  case 
release  appears  to  have  been  filed  in  supreme  court,  and  thereupon 
modification  made);  Kline  v.  Central  Pacific  B.  B.  Co.,  39  Cal.  587, 
592,  to  same  effect;  Kinsey  v.  Wallace,  36  Cal.  462,  481,  where  stipu- 
lation remitting  damages  directed  to  be  filed  in  supreme  court,  also 
in  Carpentier  v.  Gardiner,  29  GaL  160,  166.  See,  also,  Tarbell  v. 
Central  Pac.  B.  B.  Co.,  34  Cal.  616,  623;  Pinkerton  v.  Woodward,  33 
CaL  557,  608,  91  Pac.  657;  Lally  v.  Wise,  28  GaL  540,  544;  Price  v. 
Beeves,  38  Cal.  457,  461,  where  respondents  were  required  to  file 
within  fifteen  days  a  stipulation  consenting  to  a  modification  strik- 
ing out  a  gold  coin  clause  in  the  judgment;  otherwise  the  judgment 
would  be  reversed  and  a  new  trial  ordered* 
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administration/'  And  when  a  judgment  is  reversed,  nnless 
the  respondent  remit  a  certain  amount,  with  directions  that, 
upon  the  performance  of  the  condition  thereof,  it  is  to  stand  af- 
firmed, and  the  condition  is  afterward  complied  with,  the  judg- 
ment thereupon  becomes  and  continues  to  be  affirmed.*® 

The  court  will,  under  some  circumstances,  direct  a  dismissal 
of  the  action,  unless  certain  proof  be  made  by  the  plaintiff  at 
the  triaL  Thus,  in  McCracken  v.  San  Francisco,^  the  con- 
ditional reversal  was,  unless  proof  be  made  at  the  trial  of  a 
reconveyance  and  surrender  of  property  to  the  defendant,  the 
action  should  be  dismissed. 

The  respondent  sometimes  anticipates  the  view  of  the  court 
and  offers  to  remit  part  of  the  judgment  in  the  appellate  court, 
in  order  to  avoid  the  consequences  of  a  reversal.'^  It  is  rarely, 
however,  that  this  can  be  done,  without  the  consent  of  the  ap- 
pellant. And  where  the  appellant  contended  that  the  trial 
court  improperly  overruled  his  demurrer  to  the  complaint,  and 
improperly  struck  out  a  defense  from  his  answer,  it  was  held 
that  the  consent  of  the  respondent  to  a  reversal  of  the  judg- 
ment, upon  the  ground  that  the  court  erred  in  striking  out  the 
defense,  could  not  deprive  the  appellant  of  his  right  to  have 
the  correctness  of  the  ruling  on  the  demurrer  determined.** 

§  714.    Where  judgment  final  in  favor  of  appellant  ordered. 

An  order  for  the  entry  of  final  judgment  on  the  record  in 
favor  of  the  appellant  seldom  follows,  as  a  necessary  result  of 
a  successful  appeal,  it  being  entirely  discretionary  with  the  ap- 
pellate court.  The  discretionary  power  to  so  direct  is  recog- 
nized in  the  code  provision  previously  quoted,  but  existed,  and 
was  exercised,  prior  to  any  provision  on  the  subject.  But  the 
power  cannot  be  exercised  unless  all  the  material  facts  are  es- 

20  Durkee  v.  Garvey,  84  CaL  690,  24  Pac.  929. 

80  16  Gal.  591,  641.  For  another  case  of  conditional  reversal  where 
a  decree  affected  personal  property:  See  Growther  v.  Bowlandson,  27 
Gal.  388. 

81  8ee  De  Gasla  v.  Massachusetts  etc.  Min.  Go.,  17  Gal.  613,  618; 
O'Orady  v.  Barnhisel,  33  Cal.  287,  297;  Muller  v.  Boggs,  25  Cal. 
175,  187;  Fox  v.  Hall  etc.  Min.  Co.,  122  Cal.  219,  54  Pac.  270. 

32  Brown  v.  Jenks,  98  Cal.  10,  32  Pac.  701. 
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tablished  in  the  lower  court,  either  by  the  special  verdict  of  a 
jury^  or  the  findings  of  a  judge  or  referee^  or  by  an  agreed 
statement  of  acts,  or  admissions  in  the  pleadings.  The  re- 
ports abound  in  illustrations  of  its  exercise  where  these  con- 
ditions were  found.  A  small  percentage  of  such  cases  are  cited 
in  the  note.**    To  warrant  this  course,  the  record  must  present 

83  Upon  admissions  in  the  pleadings:  Hills  v.  Sherwood,  33  Cal. 
474;  Alexander  v.  Greenwood,  24  Cal.  506,  where  dismissal  of  the 
action  directed;  Mason  v.  Gronise,  20  Oal.  212,  direction  to  enter 
Unal  judgment  for  defendant  upon  demurrer;  People  v.  Hartley,  21 
Cal.  585,  82  Am.  Dec.  758,  and  note,  same;  Kiorski  v.  Matthews,  25 
Cal.  592,  direction  for  judgment  for  amount  tendered  by  defendant, 
defendant  to  recover  costs;  O'Connor  v.  Frasher,  56  Cal.  499,  rever- 
sal and  direction  for  judgment  for  appellant  on  pleading;  Gammon 
V.  Bunnell,  22  Utah,  421,  64  Pac.  958. 

Upon  findings  of  the  court:  Thomas  t.  Moody,  57  Cal.  275;  Hendy 
V.  Dinkerhoff,  57  CaL  7;  Hearst  v.  Egglestone,  55  Cal.  365;  Fletcher 
V.  Mower,  55  CaL  122;  Olney  v.  Sawyer,  54  Cal.  379;  Vigourex 
V.  Murphy,  54  Cal.  346;  Watson  v.  Bogers,  53  Cal.  401;  Mastic  v. 
Cave,  52  Cal.  67;  Haggin  t.  Clark,  51  CaL  112;  Meyer  v.  Metzler,  51 
Cal.  142;  Burton  t.  Bobinson,  51  Cal.  186;  Curtis  v.  Bprague,  51 
CaL  239:  Nathan  v.  King,  51  CaL  521;  Mull  v.  Van  Trees,  50  CaL 
547;  Marks  v.  Sayword,  50  CaL  57;  Camarillo  t.  Fenton,  49  CaL  202; 
Weaver  v.  Wood,  49  CaL  297;  Cunningham  v.  San  Joaquin  Co.,  49 
Cal.  323;  Serrano  v.  Bawson,  47  Cal.  52;  Hancock  v.  Pico,  47  Cal.  161; 
Englebrecht  v.  Levy,  47  CaL  627;  Ogbum  v.  Connor,  46  CaL  347, 
33  Am.  Bep.  213;  Potter  v.  Ames,  43  CaL  80;  Sichel  v.  Corillo,  42 
CaL  493;  Upton  v.  Archer,  41  CaL  85,  10  Am.  Bep.  266  and  note; 
Low  V.  Hutchings,  41  CaL  634;  People  v.  Kohl,  40  Cal.  127;  Ayres 
V.  Bensley,  32  Cal.  631;  Dougherty  v.  Miller,  36  CaL  89;  Oakland 
leaving  Co.  v.  Bagge,  79  CaL  439,  21  Pac.  855;  Waldron  v.  Waldron, 
85  Cal.  251,  24  Pac.  649,  858;  Overacre  v.  Blake,  82  CaL  77,  22  Pac. 
979;  Gaffney  v.  Megrath,  11  Wash.  456,  39  Pac.  973. 

Upon  report  of  referee:  Gray  v.  Collins,  42  CaL  158;  McLaughlin 
v.  Piatri,  27  Cal.  452;  Donahue  v.  Cromartie,  21  CaL  80;  Fulton  v. 
Hanlon,  20  CaL  450. 

Upon  verdicts:  Leese  v.  Clark,  20  CaL  388;  McDermott  v.  Burke, 
16  Cnl.  580;  Kimpton  v.  Jubilee  Placer  Min.  Co.,  16  Mont.  379,  41 
Pac.  137,  42  Pac.  102;  Wood  Livestock  Co.  v.  Woodmansee  (Idaho), 
61  Pae.  1029. 

Upon  agreed  statement:  Donner  v.  Palmer,  51  CaL  629;  Mason  v. 
Johnson,  51  Cal.  612;  Frisbie  v.  Moore,  51  CaL  516;  Treadwell  v. 
Holloway,  46  CaL  548;  Wells-Fargo  &  Co.  v.  Pacific  Ins.  Co.,  44  CaL 
397;  Jones  v.  Petaluma  (City  of),  38  CaL  397;  Ions  v.  Harbison,  112 
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the  whole  case  fully,  in  all  its  material  phases;  and  it  must  1» 
reasonably  certain  that  the  respondent  conld  not  finally  prerail 
upon  a  remand  for  further  proceedings.  In  Schroeder  r. 
Schwenitz-Lloyd,  etc.,**  the  court  quoted  with  approTal  from  a 
Xew  York  case,  as  follows :  ''Extreme  caution  ought  to  be  ex- 
ercised in  refusing  new  trials  where  judgments  are  rerersed. 
The  discretion  of  the  appellate  court  should  be  exercised  in 
that  direction  only  in  case  where  it  is  plain,  either  from  the 
pleadings  or  from  the  nature  of  the  controversy,  that  the  party 
against  whom  the  reversal  is  pronounced,  cannot  prevail  in  the 
suit/'  Though  the  principle  thus  announced  has  been  sub- 
jected to  some  criticism,  it  has  been  usually  recognized  and 
given  controlling  effect  in  subsequent  cases.*^  It  eeems  well 
founded  upon   justice  and   reason. 

A  Wyoming  statute  authorizes  questions  to  be  certified  for 
decision  to  the  supreme  court.  In  such  cases,  the  higher 
court  will  not  determine  the  judgment  to  be  rendered  in  the 
case  in  which  the  questions  are  involved.** 

Cal.  260,  44  Pac.  572;  Eureka  (City  of)  v.  McKay,  123  CaL  666, 
56  Pac.  439;  Kelly  v.  Leachman,  4  Idaho,  402,  39  Pac.  1113,  modifiea- 
tion  upon  E>iipulation;  Forrester  v.  Boston  &  M.  ConsoL  etc  Co., 
24  Mont.  148,  60  Pac.  1088,  61  Pac.  309. 

84  60  Cal.  467,  472,  44  Am.  Bep.  61,  quotation  from  GrifSn  t. 
Marquardt,  17  N.  Y.  28.  See,  also,  Jungerman  v.  Bovie,  19  CaL  355, 
364,  where  the  court  said:  "The  averment  of  damages  does  not  seem 
to  be  denied,  and  no  proof  of  the  amount  was  made.  The  ease  is 
remanded  tEat  this  matter  may  be  determined.  We  think  it  better 
not  to  direct  judgment,  as  the  defendant  maj  have  been  taken  bj 
surprise,  but  remand  the  case  to  be  tried  de  novo  upon  this  matter 
of  damages,  where  the  pleadings  may  be  amended  so  aa  to  present 
the  issue  fairly,  if  amendments  be  desired."  See,  also,  People  v. 
Hagar,  19  CaL  462;  Oakland  Paving  Co.  v.  Bogge,  79  CaL  439,  21 
Pac.  855;  MerriU  v.  First  Nat.  Bank,  94  CaL  59,  29  Pac  242; 
Minnehaha  Nat.  Bank  v.  Torrey,  10  S.  Dak.  548,  74  N.  W.  890.  Bon- 
ning  of  high  rate  of  interest  held  not  sufficient  reason  to  induce 
appellate  court  to  direct  final  judgment,  rather  than  a  new  trial; 
San  Francisco  Sav.  Union  v.  Myers,  76  CaL  624,  18  Pac.  686.  But 
where  a  judgment  consisting  of  two  separable  amounts  was  appealed 
from,  and  it  was  determined  that  plaintiff  was  not  entitled  to  re- 
cover one  of  the  amounts,  the  judgment  was  modified  without  re- 
versal: Elfring  v.  New  Birdsall  Co.  (S.  Dak),  92  N.  W.  29. 

85  See  Cox  v.  McLaughlin,  63  CaL  196. 

86  Kasmussen  v.  Baker,  7  Wyo.  117,  50  Pac.  819. 


1547  BELIEF  GIVEN  ON  APPEAL.  §  714 

If  it  appear  that  the  prior  trial  was  not  in  all  respects  fair^ 
or  that  the  respondent  mighty  without  his  faulty  have  fallen 
into  an  error  or  misapprehension,  a  new  trial  will  be  ordered. 
Thus,  where  it  appeared  that  the  respondent  might  have  been 
induced  to  rest  his  defense  upon  one  ground  by  the  intima- 
tions of  the  court  in  a  previous  case,  which  had  since  been, 
overruled,  the  case  was  reversed  and  remanded  for  further 
proceedings.^'^  A  different  rule  applies  where  the  appellate 
cdurt  finds  no  error  in  the  record.  In  that  case,  it  has  no  elec- 
tion but  to  affirm  the  judgment  or  order,  as  where  it  appeared 
that  the  complaint  of  the  plaintiff,  appellant  did  not  state  A 
cause  of  action.*® 

In  view  of  the  liberality  shown  by  the  courts  in  permitting 
amendments,  it  is  obvious  that  a  reversal  and  order  for  judg- 
ment upon  admissions  in  pleadings  might,  in  many  cases,  de- 
prive a  party  of  the  right  to  further  litigate  a  meritorious 
cause  of  action  or  defense.  Hence,  appellate  courts  are  more 
reluctant  to  direct  the  entry  of  judgment  upon  the  pleadings 
than  upon  findings  covering  all  the  issues.  Accordingly,  in 
McMillan  v.  Dana,*®  the  court  said:  "The  answer  does  not 
seem  to  present  a  defense  to  the  action ;  but  we  think  we  cannot 
order  judgment  here,  for  there  seems  to  have  been  no  trial  be- 
ar Thomasson  v.  Wood,  42  Cal.  416,  See,  also,  Cooper  v.  Shepard- 
son,  51  Cal.  298;  Edmonds  v.  Black;  13  Wash.  490,  43  Pac.  330; 
Libbey  v.  Packwood,  11  Wash.  176,  39  Pac.  444,  647;  Hurley  v. 
O'Neill,  26  Mont.  269,  67  Pac.  626. 

38  Fry  V.  Hubner,  35  Or.  184,  57  Pac.  420.  Where  an  appeal  is 
dismissed  upon  the  motion  of  appellant,  the  respondent  is  entitled 
to  an  affirmance  of  the  judgment  of  the  lower  court,  when  the  time 
limited  by  law  within  which  another  appeal  may  be  taken  from  the 
same  judgment  has  already  expired:  Post  v.  Spokane,  28  Wash.  701, 
69  Pac.  371,  1104.  The  supreme  court  wiU  not  cut  a  case  in  two,  and 
direct  a  final  judgment  as  to  one  part,  and  an  affirmance  or  retrial 
as  to  the  other  part,  but  will  order  a  retrial  of  the  whole  case,  where 
it  cannot,  without  the  consent  of  the  parties  dispose  of  the  cause 
without  creating  such  complications:  Seattle  etc.  By.  Co.  v.  Claussen- 
Sweeney  B.  Co.,  5  Wash.  462,  466^  32  Pac.  102. 

8»  18  CaL  339,  348.  See,  also,  Fowlev.  House,  30  Or.  305,  47  Pac. 
787.  Where  amendment  to  complaint  only  required  in  order  to  in- 
sert true  name  in  lieu  of  fictitious  name,  new  trial  not  ordered: 
Alameda  County  v.  Crocker,  125  Cal.  101,  57  Pac.  766. 
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loW;  and  we  cannot  know  what  course  the  defendants  would 
have  taken,  by  amendments  or  otherwise,  by  way  of  defense  to 
plaintiflf^s  action/'  Nevertheless,  where  a  pleading  npon  which 
a  party  relies  is  fatally  defective,  and  it  is  not^seen  how  it  can 
be  made  sufficient  by  amendment,  judgment  will  be  ordered.^ 

§  715.  Same  subject— Evidence  not  made  the  basil  of  crier 
for  judgment. 
Since  it  is  a  cardinal  principle  of  appellate  jurisdiction  that 
only  questions  of  law  will  be  decided,  however  much  the  exam- 
ination of  facts  stated  in  the  record  may  be  incidentally  necessary 
to  involve  legal  questions,  a  final  judgment  for  the  appellant 
will  not  be  directed  where  the  evidence  must  be  resorted  to  in 
order  to  determine  what  the  judgment  of  the  lower  court  should 
be.***  The  court  must  frequently  decide  as  to  the  sufficiencj 
of  the  evidence  to  support  a  particular  decision  of  the  lower 
court,  but  having  done  that»  and  finding  it  sufficient,  will 
uphold  the  decision;  and,  finding  it  insufficient,  will  order  a 
new  trial,  even  though  that  be  the  only  question  brought  up.** 

40  See  cases  cited  in  a  preceding  note;  also,  Stockton  S.  &  &  G. 
V.  Hildreth,  53  Cal.  721.  For  a  case  where  a  reversal  and  remand  for 
new  trial  at  the  instance  of  the  respondent  offering  to  confess  errors 
was  denied.     See  Sun  Ins.  Co.  v.  White,  118  CaL  468,  50  Pac.  546. 

41  See  Merrill  v.  Hurlburt,  63  CaL  494,  where  the  court  adhered 
to  this  rule  although  the  difference  between  the  value  shown  hj  the 
evidence  and  that  found  by  the  court  was  only  fifteen  dollars;  Pos- 
achane  Water  Co.  v.  Standart,  97  Cal.  476,  32  Pac.  532;  Kohler  ▼. 
Fairhaven  etc.  Ey.  Co.,  8  Wash.  452,  36  Pac.  253,  681. 

42  Ede  V.  Knight,  93  Cal.  159,  28  Pac.  860;  Wise  v.  Williams,  8S 
Cal.  30,  25  Pac.  1064;  Kellogg  v.  King,  114  Cal.  378;  Butte  &  B.  etc 
Min.  Co.  V.  Mont.  etc.  Co.  (Mont.),  55  Pac.  112;  Bateman  v.  Bay- 
mond,  15  Mont.  439,  39  Pac.  520;  Bright  v.  Ecker;  9  S.  Dak.  192;  68  X. 
W.  326.  See,  also.  Miller  v.  Lake  Irr.  Co.,  27  Wash.  447,  67  Pac 
996;  Vermont  L.  &  T.  Co.  v.  Vaughn,  25  Wash.  219,  65  Pac  188; 
Nephi  Irr.  Co.  v.  Vickers,  20  Utah,  310,  58  Pac.  836;  Robson  v.  Ham- 
ilton, 41  Or.  239,  69  Pac.  651.  It  appears  elsewhere  that  in  Oregon, 
Utah,  Washington,  and  several  other  states  the  supreme  court  inves- 
tigates issues  of  fact  in  equity  cases:  See  ante,  5  680,  and  under 
Be  vised  Statutes,  paragraph  949,  providing  that  the  supreme  court 
shall,  on  reversing  judgment,  render  such  judgment  as  should  have 
been  rendered,  unless  it  is  necessary  to  ascertain  some  matter  of  fact 
or  assess  damage,  where  all  the  evidence  is  before  the  court  it  will. 
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So,  where  the  findings  as  they  stand  do  ndt  support  the  judg- 
ment tor  the  appellant,  and  the  appellant  is  entitled  to  a  re- 
versal of  the  judgment,  it  cannot  be  modified  in  the  appellate 
court,  so  as  to  give  the  appellant  the  relief  to  which  he  is  en- 
titled, as  the  appellate  court  cannot  make  findings  for  the  court 
below,  but  can  only  reverse  the  judgment.***  And  the  rule  is 
adhered  to,  even  though  the  omitted  finding  relates  to  ever  so 
slight  a  matter  of  fact,  if  it  be  material.'**  And  where  a  verdict 
is  general,  and  one  of  the  causes  of  action  pleaded  cannot  be 
maintained,  and  it  cannot  be  determined  what  part  of  the  ver- 
dict is  referable  to  other  valid  causes  of  action,  a  new  trial  must 
be  granted.**  Nor  will  the  appellate  court  usurp  the  func- 
tions of  the  trial  court  in  matters  of  discretion,  in  order  to 
direct  final  judgment.  Thus,  where  a  judgment  was  reversed 
because  based  on  a  finding  of  fact  outside  the  issues,  it  was  held 
that  the  question  as  to  whether  the  parties  should  be  allowed 
to  amend  must,  in  the  first  instance,  be  determined  by  the  trial 
court,  in  the  exercise  of  judicial  discretion.** 

The  rule  on  this  subject  has  been  long  established.    In  Lick 
V.  Diaz,*''  the  court  said :  "The  counsel  have  urged  us,  in  view 

on  reversing  render  judgment  for  the  party  shown  by  the  evidence  to 
be  entitled  thereto:  Egan  v.  Estrada  (Ariz.),  96  Pac.  721.  In  North 
Dakota,  where  the  statement  of  a  case  tried  without  a  jury  fails  to 
embrace  all  the  evidence  offered  at  the  trial,  and  the  conclusions  of 
law  and  the  judgment  are  justified  by  the  findings  of  fact,  the  judg- 
ment wiU  be  affirmed,  but  without  prejudice  to  further  proceedings 
bj  the  parties  which  may  be  instituted:  Littel  v.  Phinney,  10  K.  Dak. 
351,  87  N.  W.  593. 

43  Benson  v.  Shotwell,  87  Gal.  49,  25  Pac.  249;  Pouting  v.  Isaman 
(Idaho),  65  Pac.  434;  Davis  v.  Devanney  (Idaho),  66  Pac.  500.  Same 
rule  where  jury  disregarded  instructions  in  damage  case:  Wright  v. 
Southern  Pac.  Co.,  14  Utah,  383,  46  Pac.  374.  But  it  was  held  that 
a  finding  which  was  contrary  to  facts  stated  in  the  pleadings,  and 
a  decree  foUowing  such  findings,  could  be  modified  on  appeal:  Stick- 
ney  v.  Hanrahan  (Idaho),  63  Pac.  189.  And  where  there  is  uncer- 
tainty as  to  the  terms  of  a  judgment  on  findings,  the  ease  will  be 
remanded,  with  an  instruction  to  modify  the  judgment  to  conform  to 
such  findings:  Gose  v.  Blalock,  21  Wash.  75,  57  Pac.  342. 

44  See  Niles  v.  Edwards,  90  Cal.  10,  27  Pac.  159. 
46  Lavenson  v.  Wise,  131  Cal.  369,  63  Pac.  622. 

46  Male  V.  Schaut,  41  Or.  425,  69  Pac.  137. 

47  37   Cat  437,  446. 
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of  the  protracted  and  expensive  litigation  which  has  already 
occurred  about  this  lot,  to  render  a  final  judgment  in  the  case, 
if  practicable.  But  the  result  must  depend  on  controverted 
facts  which  it  is  not  our  province  to  decide,  and  it  is,  therefore, 
impracticable  for  us  to  render  a  final  judgment.'* 

This  rule  holds  good,  notwithstanding  the  clear  weight  of 
the  evidence,  and  though  it  all  be  on  one  side,  provided  the 
issuable  facts  be  controverted  by  the  pleadings.  And  in 
Ellis  V.  Jeans,*®  where  the  counsel  for  the  respondent  offered 
to  release  one  hundred  and  eighty  acres  of  land  from  the  opera- 
tion of  the  judgment,  and  thus  secure  a  modification  end  final 
determination,  the  court  said:  "If  the  particular  location  of 
the  one  hundred  and  eighty  acres  appeared  either  in  the  plead- 
ings or  by  the  findings  we  might  order  the  modification  upon 
the  basis  of  the  record,  but  there  is  nothing  in  either  showing 
the  location,  and  we  are  not  at  liberty  to  examine  the  evidence 
for  the  purpose  of  determining  the  location  as  a  matter  of  fact. 
To  do  so  would  be  to  exercise  original  rather  than  appellate 
jurisdiction.'* 

But  the  foregoing  rule  is  not  inimical  to  the  frequent  practice 
of  the  court  of  striking  out  a  finding,  or  a  part  of  a  verdict, 
distinctly  severable  from  the  rest,  where  not  supported  by  the 

48  2B  Cal.  272,  277.  See,  also,  Central  Pac.  R.  B.  Co.  v.  Yolland,  49 
Cal.  438,  446;  Poorman  v.  Mills,  43  Cal.  323,  the  court  saying:  "But 
as  the  court  decided  for  the  defendants,  it  will  be  implied  that  one 
or  more  of  the  material  facts  were  found  against  the  plaintiff.  It 
is  not  the  province  of  this  court,  as  we  have  often  held":  PolhemuB 
V.  Carpenter,  42  Cal.  375,  387;  Bush  v.  Casey,  39  CaL  339,  343,  the 
court  saying:  ''If  the  findings  are  erroneous,  it  is  not  our  province.- 
on  an  appeal  from  the  judgment,  to  look  into  the  evidence  with  a 
view  to  reform  the  findings,  and  then  to  enter  a  judgment  in  ac- 
cordance with  what  we  think  the  findings  ought  to  have  been.  In 
doing  so,  this  court  would  undertake  to  weigh  the  evidence  and 
usurp  the  functions  of  a  trial  jury,  whose  especial  province  it  is  to 
pass  upon  the  facts.  We  have  repeatedly  decided,  in  cases  of  that 
character  that  where  the  findings  do  not  support  the  judgment,  in- 
stead of  undertaking  to  reform  the  findings  by  an  examination  of 
the  evidence,  we  will  reverse  the  judgment  and  remand  the  case  for 
a  new  trial";  Hidden  v.  Jordon,  32  Cal.  401;  Carpentier  v.  Gardiner, 
29  Cal.  165;  Bagley  v.  Eaton,  10  CaL  149;  KimbaU  v.  Semple,  25  CaL 
455. 
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evidence,  and  leaving  the  judgment  to  stand  so  far  as  it  is 
supported  by  the  rest.  This  has  been  done  where  verdicts  were 
returned  for  a  certain  sum  in  gold  coin,  the  evidence  not  show- 
ing the  plaintifF  to  be  entitled  to  gold  coin.  In  such  cases  the 
supreme  court  struck  the  gold  coin  clause  from  the  verdict  and 
judgment,  and  directed  judgment  for  the  sum  awarded.'*®  So 
where  damages  were  awarded,  by  a  verdict  in  two  separate 
items,  one  of  which  was  permissible  under  the  pleadings,  the 
other  not,  the  court  ordered  one  of  the  items  to  be  stricken  out, 
and  directed  judgment  for  the  other.*^ 

Another  practice  of  the  court,  apparently  inimical,  or  excep- 
tional to  the  rule  against  examining  the  evidence,  is  where  the 
whole  record,  embracing  the  pleadings,  findings  and  evidence  aro 
examined  to  ascertain  whether,  if  a  new  trial  were  directed,  the 
plaintiff  could  by  any  possibility  recover.  In  such  cases,  if  it 
be  found  upon  such  inspection  that  upon  no  conceivable  showing 
could  a  judgment  for  the  plaintiff  be  supported,  judgment  of 
dismissal  will  be  directed.*^ 

§  716.    Methods  and  forms  of  direction  by  appellate  courts — 
Opinion  and  order  construed  together. 

There  is  not  usually  found  any  rule  governing,  or  any  par- 
ticular uniformity  in,  the  mode  pursued  by,  appellate  courts  in 
rendering  their  decisions,  or  entering  their  judgments.  For  the 
most  part  the  order  follows  the  language  of  the  opinion  of  the 
justice  who  delivers  it.  Consequently,  the  form  varies,  even 
where  the  same  thing  is  intended  and  directed.  As  a  further 
consequence,  applications  are  frequently  made  for  the  correc- 
tion of  appellate  judgments  in  these  particulars,  which  are  al- 

49  Williston  V.  Perkins,  51  Cal.  554;  Lorenz  v.  Jacobs,  53  Cal.  23. 
Same  principle  in  Burnett  v.  Steans,  33  Gal.  468. 

60  Moody  v.  McDonald,  4  CaL  297.  See,  also,  Garpentier  v.  Gard- 
iner, 29  Gal.  164,  where  the  plaintiff  was  allowed  to  remit  the  damages 
and  allowed  to  recover  possession  of  the  land. 

51  See  Begley  v.  Nunan,  53  Cal.  403;  Gridley  v.  Dom,  57  Cal.  78, 
40  Am.  Rep.  110.  Action  for  a  wager:  Wills  v.  Austin,  53  CaL  152, 
180;  People  v.  Seale,  52  Cal.  71;  Keema  v.  Doherly,  61  Cal.  3,  8;  San 
Benito  Co.  v.  Whiteside,  51  Cal.  416;  People  v.  Cane,  48  Cal.  427; 
Gett  V.  McManus,  47  Cal.  56;  Eldorado  County  v.  Davison,  30  CaL 
621;   Crowell  v.  Sonoma  County,  25  CaL  316. 
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ways  granted,  where  the  court  can  see  from  the  opinion  and 
record  that  substantial  justice  will  be  promoted  thereby.** 

Although  an  order  for  a  new  trial  is  usually  added  to  an 
order  of  reversal,  nothing  is  thereby  added  to  the  legal  effect 
of  such  order.  A  reversal  of  a  judgment  has  no  other  eflfect 
than  to  set  aside  and  vacate  it,  leaving  the  parties  standing  as 
they  stood  before  the  trial.  The  effect  of  such  an  order  was 
first  considered  by  the  California  supreme  court  in  Stearns  v. 
Aguirre.**  There  the  defendants  had,  on  a  former  appeal, 
obtained  a  reversal,  the  order  being  simply,  "judgment  re- 
versed.*' Upon  a  retrial,  the  judgment  was  for  the  defendants, 
and  on  the  second  appeal  the  defendants  urged  an  affirmance 
upon  the  ground  that  the  former  reversal  was  an  end  of  the 
litigation.  The  court,  in  overruling  the  point,  said:  "We  are 
now  called  on,  for  the  first  time,  to  determine  whether  a  simple 
judgment  of  reversal  is  a  bar  to  further  proceedings  in  the 
same  suit,  and  as  the  point  has  never  before  been  adjudicated 
by  this  court,  and  we  have  no  rule  of  court  or  of  law  which 
would  control  our  judgment  in  the  premises,  we  think  it  would 
be  more  just  to  follow  the  rule  of  the  common  law  on  this  sub- 
ject, by  which  the  parties  in  this  suit  have  in  all  probability 
been  governed.  At  common  law,  the  appellate  court  either 
affirms  or  reverses  the  judgment,  upon  the  record  before  it. 
The  opinion  which  is  rendered  is  advisory  to  the  inferior  court, 

B2  For  correction  of  remittitur,  see  post,  §  734. 

58  7  Cal.  443,  449.  See,  also,  Heidt  v.  Minor,  113  Cal.  385,  45  Pac. 
700;  Myers  v.  McDonald,  68  Cal.  162,  8  Pac,  809,  holding  that  court 
belQW  cannot  after  reversal,  and  on  the  strength  of  the  former  trial, 
order  findings  to  be  prepared  and  a  judgment  in  conformity  therewith 
entered  in  favor  of  a  party;  Sharp  v.  Miller,  66  Cal.  98,  4  Pac.  1065, 
where  it  was  explained  that  when  the  appellate  court  reverses  a  judg- 
ment and  order  denying  a  motion  for  a  new  trial,  without,  remanding 
the  case  for  further  proceedings,  the  parties  are  placed  in  the  lower 
court  in  the  same  position  as  if  the  case  had  never  been  tried,  with 
the  exception  that  the  opinion  of  the  appellate  court  must  be  followed 
in  the  new  trial;  Faulkner  v.  Hendy,  107  Cal.  49,  40  Pac.  21,  386; 
Estate  of  Rose,  66  Cal.  241,  5  Pac.  220,  holding  that  the  reversal  by 
the  appellate  court  of  a  decree  settling  the  account  of  an  adminis- 
trator sets  aside  such  settlement,  and  thereafter  any  person  inter- 
ested in  the  estate  may  appear  in  the  lower  court^  and  file  exceptions 
to  the  account:  Collier  v.  Ervin,  2  Mont.  550. 
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and  after  the  reversal  of  an  erroneous  judgment,  the  parties 
in  the  court  below  have  the  same  rights  that  they  originally 
had."  Nor  does  the  addition  of  the  words  "and  remanded," 
or  "and  cause  remanded,"  alter  the  legal  effect  of  a  reversal. 
In  Eyan  v.  Tomlinson  ^^  the  court  said :  "The  questions  raised 
on  the  present  appeal  were  not  before  us  on  the  former  one, 
and  it  does  not  admit  of  debate  that,  on  the  reversal  of  a  judg- 
ment and  second  trial,  the  parties  may  introduce  new  proofs 
in  support  of  the  complaint  or  defense,  as  the  case  may  be. 
There  is  no  force  in  the  suggestion,  that  the  decision  of  this 
court  on  the  former  appeal  ended  the  case,  so  that  it  could  not 
be  retried.  The  order  was,  ^judgment  reversed  and  cause  re- 
manded.* Unless  it  was  apparent  from  the  opinion  of  the  court 
that  the  adjudication  was  intended  to  be  a  final  disposition  of 
the  cause,  the  effect  of  the  reversal  was  only  to  set  aside  the 
judgment,  that  a  new  trial  might  be  held."  And  in  case  of 
puch  an  order,  as  well  as  where  a  new  trial  is  expressly  directed 
in  unlimited  terms,  the  retrial  is  upon  all  the  issues  made  by 
the  pleadings,  and  not  merely  as  to  such  issues  as  may  have 
been  discussed  in  the  opinion.**^ 

As  previously  shown,  an  order  of  the  appellate  court  for  a 
new  trial  may  limit  the  retrial  to  particular  issues;  but  a  gen- 
eral order  necessitates  a  retrial  upon  all  the  issues.  And  this  is 
so,  regardless  of  anything  in  the  opinion  not  clearly  incon- 
sistent with  the  terms  of  the  order.  This  was  explained  in 
Irwin  V.  Towne,*^  as  follows :  "In  reversing  the  order  denying 
the  motion  for  a  new  trial,  an  opinion  was  filed  in,  which  a  con- 

64  39  GaL  639,  645. 

66  Hidden  v.  Jordan,  28  Cal.  303. 

66  43  GaL  23.  To  same  effect,  Mattock  v.  Goughnonr,  13  Mont. 
300,  34  Pac.  36;  Mattingly  v.  Lewisohm,  13  Mont.  518,  35  Pac.  111. 
But  it  was  held  in  Goombs  v.  Salt  Lake  etc.  By.  Go.,  11  Utah,  137, 
39  Pac.  503,  in  an  action  against  a  railway  company  for  damages 
from  the  construction  of  its  road,  and  to  enjoin  such  operations  till 
the  damages  were  paid,  the  court  awarding  plaintiff  damages,  but 
denying  an  injunction,  plaintiff  appealing  from  that  part  of  the  judg- 
ment refusing  an  injunction,  and  neither  party  taking  other  excep- 
tions, and  the  appellate  court  deciding  the  refusal  of  an  injunction 
error,  and  reversing  the  judgment,  that  defendant  was  not  entitled 
to  a  new  trial  on  the  question  of  injunction. 
New  Trial,  Vol.  11—98 
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struction  was  given  to  the  descriptive  calls  in  the  deed  under 
which  the  plaintiff  claimed,  but  the  opinion  intimated  nothing 
as  to  what  particular  proceedings  were  to  be  had  on  the  return 
of  the  cause  to  the  court  below.  It  concluded  as  follows: 
'Order  denying  a  new  trial  reversed  and  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion/  Had  the 
court  below  sustained  the  motion  of  the  plaintiff  for  a  new  trial, 
no  question  could  have  arisen  as  to  the  proceedings  to  follow 
in  the  cause.  Had  no  appeal  been  taken  from  such  an  order  a 
new  trial  must  have  been  the  result,  unless  the  plaintiff  had 
dismissed  the  action.  The  order  of  this  court  reversing  the 
order  denying  the  motion  and  remanding  the  cause  for  further 
proceedings  in  accordance  with  the  opinion  filed,  places  the 
case,  in  point  of  the  mere  procedure  to  be  followed,  in  the  same 
situation  as  though  the  court  below  had  itself  directed  a  new 
trial,  for,  as  we  have  said,  there  is  nothing  to  be  found  in  the 
opinion  filed  which  would  indicate  that  the  proceedings  to  be 
had  should  be  different  from  the  proceedings  in  any  other  case  in 
which  an  application  for  a  new  trial  had  been  allowed.^'  And  for 
the  same  reason,  the  affirmance  of  an  order  granting  a  new  trial 
leaves  nothing  in  the  court  below  upon  which  an  appeal  from  the 
judgment  can  operate.**^  The  retrial  will,  however,  affect  only 
those  parties  who  were  before  the  appellate  court.**  But  this 
rule  has  a  practical  as  well  as  a  theoretical  side.  The  order  of 
the  appellate  court  sometimes  necessarily  opens  the  way  to  uew 
proceedings  by  nonappealing  parties,  and  where  judgment 
against  two  defendants  is  reversed  on  an  appeal  taken  by  one  of 
them  and  thereupon  on  his  motion  is  vacated  and  set  aside  by 
the  lower  court,  he  cannot  afterward  object  to  the  right  of  the 
defendant  who  did  not  appeal  to  participate  at  the  retrial.** 

67  Etchas  V.  Orena,  121  Cal.  270,  53  Pac.  798. 

68  Little  V.  Superior  Court,  74  Cal.  219,  15  Pac.  731.  See,  also, 
Nichols  V.  Dunphy,  68  Cal.  605;  Lit  tell  v.  MiUer,  8  Wash.  566,  36  Pac. 
492.  In  this  case  the  plaintiff  recovered  judgment  against  two  de- 
fendants for  damages  alleged  to  have  been  caused  by  their  negligent 
act;  and  upon  appeal  of  one  of  the  defendants  the  judgment  as  to  his 
was  reversed.  Held,  that  the  plaintiff  was  entitled  to  execution 
Dgainst  the  other  defendant. 

59  Pfister  V.  Wade,  69  Oal.  133,  10  Pac.  39.  But  this  case  is  excep- 
tional, and  is  affected  by  the  doctrine  of  estoppel.  Its  authoritative 
value  is  limited. 
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And  there  is  an  entirely  difiEerent  eflEect  produced  between  a 
reversal  of  a  judgment,  or  of  an  order  denying  a  new  trial,  and 
that  produced  by  the  reversal  of  an  order  granting  a  new  trial. 
The  latter  leaves  the  judgment  standing  in  full  force.*®  It  is, 
nevertheless,  to  be  kept  in  mind  that,  although  a  general  order 
for  a  new  trial  is  upon  all  the  issues,  yet  the  retrial  must  be  in 
accordance  with  the  legal  principles  laid  down  upon  the  first 
a])peal,  if  the  same  case  is  made  by  the  evidence,  the  views  so 
expressed  constituting  the  law  of  the  case.  And,  as  was  also 
previously  explained,  new  and  different  evidence  may  be  intro- 
duced, calling  for  the  application  of  different  principles,  thus 
rendering  the  doctrine  of  ''the  law  of  the  case^'  inapplicable; 
or  the  pleadings  may  be  amended  with  the  same  result.*^ 

§  717.    Effect  of  reversal  of  judgment  upon  other  proceedings 
in  same  case. 
Each  judgment  is  the  combined  result  of  several,  and  some- 
times many,  incidental  proceedings  in  the  same  case,  all  of  which 
are  reversed,  or  at  least  nullified  by  a  reversal  of  the  judgment.** 

There  was  in  the  Practice  Act  of  1851,  a  provision  that  in 
case  of  a  reversal  of  a  judgment,  or  an  order,  the  court  ''may 
eet  aside  or  confirm  or  modify  any  or  all  of  the  proceedings  sub- 
sequent to  or  dependent  upon  such  judgment  or  order.*'  But 
the  code  contains  no  such  provision,  the  same  having  been 
deemed  superfluous,  no  doubt.  The  effect  of  this  principle  is 
seon  where  the  court,  upon  rendering  a  judgment  for  the 
plaintiff  in  ejectment,  perpetually  stayed  the  commission  of 
waste  by  the  defendant.  It  was  held  that  a  reversal  of  the 
judgment  upon  the  ground  that  the  latter  had  the  better  title, 
had  the  effect  to  set  aside  the  order  staying  waste,  though  it 
was  not  expressly  referred  to.**  In  this  case,  the  court  said: 
"The  question  is  not  worthy,  we  think,  of  the  laborious  con- 

60  Pierce  v.  Birkholm,  110  Cal.  669,  43  Pac.  205.  But  where  the 
reversal  is  due  to  the  fact  that  the  order  was  prematurely  made,  the 
result  is  to  leave  the  motion  still  pending  in  the  lower  court,  undis- 
posed of:  Thomas  v.  Sullivan,  11  Nev.  280. 

61  See  post,  $  719. 

62  Sharon  v.  Sharon,  84  Cal.  424,  23  Pac.  1100. 
68  McGanahan  v.  Maxwell,  28  Cai  75,  88. 
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sideration  bestowed  upon  it  by  counsel.  The  cause  of  action 
to  restrain  the  commission  of  waste  consists  of  the  allegations 
that  the  plaintiff  has  title  to  the  premises^  that  the  defendants 
are  in  possession  without  title  and  threaten  to  commit  the 
alleged  waste^  and  are  unable  to  respond  in  damages  for  the 
injury.  The  plaintiff's  right  to  the  equitable  relief  is  de- 
pendent upon  his  title  to  the  premises.  The  court,  having  found 
that  the  title  to  the  premises  was  in  the  plaintiff,  and  that  the 
defendants  were  wrongfully  in  possession;  and  having  found, 
as  we  may  presume,  the  other  facts  which  were  necessary  to 
entitle  the  plaintiff  to  the  equitable  relief  prayed  for,  the  court 
was  thereupon  authorized  to  grant  the  injunction.  The  basis 
of  the  equitable  relief  was  the  title  of  the  plaintiff  to  the  lands 
in  controversy,  and  if  the  court  had  not  adjudged  that  the 
title  to  the  premises  was  in  the  plaintiff,  the  injunction  could 
not  have  been  ordered;  and  it  inevitably  follows,  that  if  the 
cause  is  appealed  and  the  decision  of  the  court  below  respecting 
the  title  is  reversed,  the  injunction,  like  all  other  proceedings 
dependent  upon  that  decision,  must  fall  with  if 

Where  an  appeal  from  an  order  denying  a  new  trial  results 
in  a  reversal,  the  judgment  is  thereby  reversed.**  On  the  other 
hand,  if  a  reversal  result  from  an  appeal  from  an  order  grantin/r 
an  injunction,  the  judgment  stands  unaffected,  unless  it  has 
been  set  aside  and  vacated  upon  a  separate  appeal  from  the 
judgment  in  the  same  case.®*^  Nor  is  a  title  vested  under 
regular  proceedings  to  enforce  a  judgment  pending  an  ap- 
peal taken  from  the  judgment  devested  by  a  reversal  of  the 
judgment.^ 

The  nullifnng  operation  of  the  principal  rule  is  confined  to 
those  orders  and  proceedings  upon  which  the  order  or  judgment 
appealed   from   rests;   and   where  a  judgment   of   nonsuit   is 

64  Kower  v.  Gluck,  33  CaL  407;  WestaU  v.  Altschul,  126  Cal.  164, 
58  Pac.  458;  San  Jose  S.  D.  B.  of  S.  v.  Bank  of  Madera,  121  CaL  543; 
54  Pac.  85;  Estate  of  Kaufman,  117  CaL  288,  59  Am.  St.  Bep.  179, 
49  Pac.  192;  Holland  v.  McDade,  125  CaL  353,  58  Pae.  9. 

66  See  ante,  $  561. 

66  Withers  v.  Jacks,  79  CaL  297,  12  Am.  St.  Bep.  143,  21  Pac.  824. 
Bee,  also,  Batchelder  v.  Brickell,  75  CaL  373,  17  Pac.  441.  Same  prin- 
ciple enforced  in  Haskins  v.  Jordan,  123  CaL  157,  55  Pac.  786. 
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ordered  set  aside  by  the  appellate  court,  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  proceed  in  ac- 
cordance with  the  opinion,  and  neither  the  opinion  nor  the  man- 
date requires  a  trial  de  novo  to  be  granted,  the  effect  is  to  place 
the  ease  in  the  same  position  in  the  court  below  as  it  was  in 
at  the  time  when  the  progress  of  the  trial  was  interrupted  by  the 
motion  for  the  nonsuit,  and  the  court  may  resume  the  trial,  and 
proceed  therewith  in  the  same  manner  as  it  would  have  done 
if  no  judgment  of  nonsuit  had  been  entered.®''  But  an  appeal 
does  not  generally  lie  from  the  order  for  nonsuit.  If  the  ap- 
peal be  taken  from  the  judgment  entered  upon  a  nonsuit, 
different  principles  apply,  the  ruling  of  the  court  being  treated 
merely  as  an  error  occurring  at  the  trial.*® 

§  718.    Conflicting  ordeiB  in  same  case— Construction  of  same. 
It  may,  and  often  does,  happen  in  practice  that  separate  ap- 
peals taken  by  the  same  party,  or  even  by  different  parties,  in 
the  same  case,  results  differently — ^that  is  to  say,  there  may  be  a 
reversal  upon  the  first  appeal  and  an  affirmance  upon  another, 
OT  vice  versa.     Thus,  the  same  party  may  appeal  from  the  judg- 
ment, and  subsequently  appeal  from  an  order  denying  a  motion 
for  a  new  trial,  and,  though  an  affirmance  may  result  upon  the 
former,  he  may  secure  a  reversal  and  a  new  trial  upon  the  latter. 
The  affirmance  of  the  judgment  in  such  case  does  not  operate 
to  oust  jurisdiction  of  the  appellate  court  to  hear  and  determine 
the  second  appeal,  and  to  make  the  proper  order  therein.     In 
sucTi  case,  if  a  reversal  be  secured  on  the  appeal  from  the  order, 
it  operates  a  reversal  of  the  judgment,  notwithstanding  its  prior 
affirmance.*^ 

«T  Warren  v.  Bobinson,  21  Utah,  429,  61  Pac.  28.  An  order  snbsti- 
tuting  the  personal  representative  of  a  deceased  defendant  is  not 
necessarily  vacated  by  a  reversal  of  the  judgment  on  appeal:  White 
V.  Ladd,  34  Or.  422,  56  Pac.  515. 

68  See  ante,  $$  332,  354. 

69  See  Donner  v.  Palmer,  46  Cal.  180,  183 ;.  Thompson  v.  Alford, 
128  Cal.  227,  60  Pac.  686;  ante,  §  417.  A  prior  appeal  from  an  order 
appointing  the  receiver  does  not  enlarge  the  rights  of  the  plaintiff, 
nor  affect  the  operation  of  a  subsequent  appeal  from  the  judgment, 
but  la  independent  of  the  latter  appeal:  Anderson  v.  Anderson,  123  Cat 
445,  56  Pac.  61. 
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The  California  code^®  provides  a  more  speedy  and  summary 
method  for  attacking  a  judgment  unsupported  by  the  findings 
than  an  appeal  therefrom.  Such  remedy  is  merely  cumulative, 
and  was  not  designated  to  supersede  the  remedy  by  appeaL 
Upon  such  appeal,  the  judgment  may  be  reversed,  and  the  court 
below  directed  to  enter  the  judgment  required  by  the  findings.'^ 

§  719.  Effect  of  direction  of  appellate  court  upon  power  of 
lower  court. 
Where  the  order  of  the  appellate  court  is  for  the  entry  of  a 
particular  judgment,  the  lower  court  may  not  retry  the  case,''* 
and  any  judgment  there  entered  different  from  that  directed 
to  be  entered  is  void.''*  The  lower  court  has  no  discretion  in 
the  matter.''^  In  Mulford  v.  Estudillo,''*^  the  courts  referring 
to  the  action  of  the  lower  court  in  a  case  where  the  appellate 
court  had  directed  a  particular  judgment  to  be  entered,  and  its 
direction  had  been  ignored,  by  both  parties  as  well  as  the  lower 
court,  said:  "If  it  can  be  maintained  that  the  judgment  was 
merely  erroneous,  the  same  would  be  true  of  a  third  or  any 
further  judgment,  and  thus  there  might  be  an  indefinite  num- 
ber of  judgments  between  the  same  parties  for  the  same  cause 
of  action,  all  of  which  might  be  enforced  unless  reversed  by  the 
appellate  court/'  As  to  what  use  can  be  made  of  the  opinion 
in  explanation  of  the  order  depends  greatly  upon  the  character 
of  the  opinion.  If  its  reasoning  is  of  general  scope,  involving 
for  the  most  part  mere  abstract  principles  of  law,  it  will  furnish 

70  CaL  Code  Civ.  Proc,  JJ  663,  663%. 

71  Patch  V.  Miller,  125  Cal.  240,  57  Pac.  986.    See,  also,  ante,  $  8. 

72  See  Soules  v.  McLean,  15  Wash.  22,  45  Pac.  653;  Smith  v.  Wil- 
kins,  38  Or.  583,  64  Pac.  760;  Taylor  v.  Taylor,  5  N.  Dak.  58,  68  N. 
W.  893. 

78  See  In  re  Mahon,  71  Cal.  586,  12  Pac.  868,  holding  that  where 
lower  court  disregards  direction,  it  may  amend  the  judgment  so  as 
to  make  it  conform.  See,  also.  State  v.  Superior  Court  etc.,  17  Wash. 
380,  49  Pac.  507. 

74  Montana  Lumber  etc.  Co.  v.  Obelisk  Min.  etc.  Co.,  16  Mont.  117, 
40  Pac.  145. 

76  32  Cal.  131.  See,  also,  as  to  compliance  with  directions  of  ap- 
pellate court  generally,  Meyer  v.  Kohn,  33  CaL  486;  Argenti  v.  San 
Francisco,  30  CaL  461. 


1559  BELIEF  GIVEN  ON  APPEAL.  {  719 

but  little  aid.  On  the  other  hand,  if  it  discusses  the  facts  of 
the  case,  and  points  out  specifically  the  errors  for  which  the 
action  of  the  lower  court  is  reversed  or  nwJdified,  it  may  make 
that  plain  about  which  there  might  otherwise  be  serious  doubt 
But  where  the  order  itself  contains  no  specific  directions,  ex- 
cept a  bare  reference  to  the  opinion,  the  latter  alone  can  be  re- 
sorted to  for  information  as  to  the  intentions  of  the  appellate 
oourt.  An  instance  of  this  kind  is  found  in  Keller  v.  Lewis,'^* 
where,  upon  the  former  appeal,  at  the  end  of  the  opinion,  wa^ 
this  direction :  '^Judgment  and  order  reversed,  and  cause  re- 
manded with  directions  to  the  court  below  to  render  a  decree  in 
accordance  with  the  views  herein  expressed."  The  court,  said : 
*'The  opinion  of  this  court,  and  its  direction  that  the  court  bo- 
low  render  judgment  in  accordance  with  the  views  therein  ex- 
pressed, became  and  is  the  law  of  this  case;  and  the  court  below 
had  but  to  follow  the  direction  thus  given." 

It  is  not  always  easy  to  determine  whether  the  appellate  court 
intends  that  a  modified  judgment  shall  be  entered,  or  that 
there  shall  be  a  retrial.  Sometimes  the  intention  must  be  in- 
ferred from  incidental  expressions.'"^  But  the  lower  court  is 
not  only  bound  by  express  directions,  but  any  which  result  as 
a  necessary  inference.  Upon  this  principle  where  an  order 
refusing  to  change  the  place  of  trial  is  reversed  upon  appeal  a 
judgment  rendered  against  the  appellant,  before  the  reversal 
of  the  order,  will  be  reversed  on  an  appeal  therefrom,  without 
inquiring  as  to  the  commission  of  errors  on  the  trial,  although 
the  appellant  may  have  appeared  at  the  trial  and  contested  the 
right  of  the  respondent  to  recover.'^*    And  where  a  retrial  is 

76  56  Cal.  466,  469. 

T7  See  Bemmerly  v.  Woodard,  136  Cal.  326,  68  Pac.  1017,  where 
the  lower  court  had  upon  a  former  appeal  directed  'Ho  modify  the 
judgment  in  favor  of  the  executrix  of  the  deceased  executor,  by  de- 
ducting the  interest  therefrom,  and,  further,  if  it  should  be  rendered 
necessary  upon  the  new  trial";  and  it  was  held  proper  for  the  court 
not  to  enter  a  new  judgment,  but,  if  no  further  modification  was 
found  necessary,  to  deduct  from  the  judgment  as  entered  the  amount 
thereof,  which  was  made  up  of  such  interest;  Chafoin  v.  Bich,  92  Cal. 
471,  28  Pac.  488. 

Ts  HoweU  V.  Thompson,  70  CaL  635,  11  Pac.  789. 
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had^  it  should  be  conducted  subject  to  the  directions  given  in 
the  opinion.''* 

§  720.    Bestitution  on  revenal. 

The  California  code  contains  the  following  provision  on  the 
subject  of  restitution^  upon  reversal  by  the  supreme  court. 
''When  the  judgment  or  order  is  reversed  or  modified^  the  ap- 
pellate court  may  make  complete  restitution  of  all  property  and 
rights  lost  by  the  erroneous  judgment  or  order^  so  far  as  such 
restitution  is  consistent  with  protection  of  a  purchaser  of  prop- 
erty at  a  sale  ordered  by  the  judgment,  or  had  under  process 
issued  upon  the  judgment,  on  the  appeal  from  which  the  pro- 
ceedings were  not  stayed ;  and  for  relief  in  such  cases,  the  ap- 
pellant may  have  his  action  against  the  respondent,  enforcing 
the  judgment  for  the  proceeds  of  the  sale  of  the  property,  af- 
ter deducting  therefrom  the  expenses  of  the  sale."®®  This  pro- 
vision is  held  to  be  not  mandatory,  and  not  to  give  the  appel- 
lant an  absolute  right  to  a  restitution  of  possession  in  the  cases 
to  which  it  is  applicable,  but  the  whole  subject  is  discretionary 
with  the  appellate  court.®*  A  provision  on  the  subject  was  con- 
tained in  the  Practice  Act  of  1851.    It  did  not  authorize  any 

79  Chandler  ▼.  People's  Sav.  Bank,  65  Cal.  498,  4  Pac.  502. 

80  Cal.  Code  Civ.  Proc,  $  957.  See  Hyde  v.  Boyle,  105  Cal.  102, 
38  Pac.  643;  Gutierrez  v.  Superior  Court,  106  Cal.  171,  39  Pac.  530; 
Warner  v.  Freud,  131  CaL  639,  82  Am.  St.  Bep.  400,  63  Pac.  1017. 
Where  the  court  below  has  made  an  improper  order  granting  an  exe- 
cution while  there  is  a  proper  bond  on  file  to  stay  execution,  the  ap- 
pellate court  wiU  grant  a  writ  of  supersedeas  to  stay  the  execution 
of  the  judgment:  Brown  v.  Kouse,  115  Cal.  619,  47  Pac.  601.  Suit 
may  be  maintained  in  equity  to  enforce  restitution,  and  if  restitu- 
tion in  kind  is  impracticable,  restitution  in  money  may  be  decreed: 
Ashton  V.  Heydenfeldt,  124  CaL  14,  56  Pac.  624.  Under  mil's 
Annotated  Laws  of  Oregon,  section  545,  providing  that  where  a  judg- 
ment of  decree  is  reversed  or  modified  by  the  appellate  court,  it  *  *  may 
direct  complete  restitution  of  aU  property  and  rights  lost  thereby," 
the  appellate  court  wiU  merely  direct  restitution,  and  remand  the 
cause  to  the  court  below  for  enforcement  of  the  order,  if  the  right 
to  restitution  rests  entirely  on  matters  outside  the  record:  Mc- 
Padden  v.  Swinerton,  36  Or.  336,  59  Pac.  816,  62  Pac.  12,  modified 
on  rehearing. 

81  Spring  Valley  W.  W.  v.  Drinkhouse,  95  Cal.  220,  30  Pac.  218. 
See,  also,  Yndart  v.  Den,  125  CaL  85,  57  Pac.  761. 
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interference  with  the  rights  of  third  parties  who  had  become 
purchasers  under  the  judgment.** 

Under  the  code  provision^  the  supreme  court  has  power  to  di- 
rect an  order  compelling  restitution  of  costs  collected  in  the 
enforcement  of  a  judgment.®* 

The  rights  of  purchasers  of  land,  sold  under  the  judgment, 
will  be  protected;  but  where  the  plaintiff  had  himself  become 
the  purchaser,  under  a  judgment  which  was  reversed,  and  had 
subsequently  assigned  the  sheriff^s  certificate  of  purchase,  and 
the  judgment  to  a  third  party,  it  was  held  that  such  third  party 
stood  in  the  same  relation  to  the  defendant  as  that  occupied 
by  the  defendant,  and  that  he  could  be  ordered  to  make  restitu- 
tion. He  had  not,  prior  to  the  reversal  and  order  of  restitu- 
tion, paid  the  purchase  price.  It  was  also  held  that,  under  the 
circumstances,  he  could  not  claim  to  be  an  innocent  purchaser 
without  notice.**  But  in  this  case,  the  lower  court  was  di- 
rected to  make  and  enforce  restitution,  the  power  not  being  ex- 
clusive in  the  appellate  court. 

The  above  code  section  is  construed  according  to  its  literal 
terms;  and  a  judgment  debtor,  in  case  of  a  mere  modification 
of  the  judgment  to  the  extent  of  relieving  him  from  only  a  part 
of  the  judgment,  has  not  *%st"  any  property  or  rights  'T)y  the 
erroneous  judgment^'  so  as  to  entitle  him  to  the  restitution  of 
the  property,  unless  more  of  his  property  has  been  taken  than 
the  amount  for  which  the  judgment  has  been  affirmed.**  And 
the  provision  is  held  to  apply  only  to  those  cases  where  the 
judgment  operates  upon  specific  property  in  such  a  manner  that 
its  title  is  not  changed,  as  by  directing  the  possession  of  real 
estate,  or  the  delivery  of  documents  or  of  particular  personal 
property  in  the  hands  of  defendant,  and  the  like.®*    The  true 

S2  See  Parmer  ▼.  Bogers,  10  Cal.  335. 

88  Stockman  v.  Riverside  L.  and  I.  Co.,  64  Cal.  57,  60,  28  Pac.  116. 

84  Reynolds  v.  Harris,  14  CaL  668,  681,  682,  76  Am.  Dec.  459. 

85  Hewitt  V.  Dean,  91  CaL  617,  25  Am.  St.  Rep.  227,  28  Pac.  93. 
Another  good  illustration  of  the  principle  of  this  case  is  found  in 
Spring  Valley  Water  Works  v.  Drinkhouse,  95  Cal.  220,  30  Pac.  218. 
See,  also,  Bamhart  v.  Edwards,  128  Cal.  572,  61  Pac.  176;  Yndart  v. 
Den,  125  CaL  85,  57  Pac.  761. 

86  Hewitt  V.  Dean,  91  CaL  617,  25  Am.  St.  Rep.  227,  28  Pac.  93  j 
Farmer  v.  Rogers,  10  CaL  335. 
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rule  imder  the  provision  was  thus  stated  in  Ashton  v.  Heyden- 
feldt:*^  "It  does  not  follow  because  a  party  has  a  right,  im- 
der a  certain  state  of  facts^  to  a  judgment  and  the  fruits  of 
it,  that  he  must  necessarily  be  entitled  to  those  fruits  forever 
afterward.  A  judgment,  so  long  as  it  oontinnes  unrerersed 
and  unsuspendcd,  may  be  enforced;  but  when  it  is  reversed,  it 
is  as  if  never  rendered;  and  money  collected  by  authority  of 

it  may,  as  a  general  rule,  be  recovered  back Here  the 

equity  of  Reynolds  arose  after  the  reversal,  to  be  restored  to 
whatever  he  lost  by  the  judgment.*' 

It  has  been  shown  in  a  preceding  section,®®  that  titles  regu- 
larly acquired  under  proceedings  taken  to  enforce  the  judg- 
ment, are  not  disturbed  by  a  reversal  The  rule,  however,  has 
no  application  where  the  person  seeking  to  be  restored  has  been 
wrongfully  dispossessed  by  agency  of  the  court.** 

§  721.    Frivolous  appeals — ^Damages  for. 

In  the  absence  of  a  better  definition  of  a  frivolous  appeal, 
that  in  the  code  must  be  accepted.  The  provision  in  California 
is  that  ^'Where  it  appears  to  the  appellate  court  that  the  ^ 
peal  was  made  for  delay,  it  may  add  to  the  costs  such  dam- 
ages as  may  be  just.*'  ®® 

87  ]24  Cal.  14,  17,  5  Pac.  624,  quoted  and  adopted  from  Bann  t. 
Keynolds,  18  CaL  276,  290.  See,  also,  Owen  v.  Pomona  Land  etc 
Co.,  124  Cal.  331,  67  Pac.  71. 

88  Chapter  31. 

89  See  Quan  Wo  Chung  ▼.  Lanmeister,  83  CaL  384,  17  Am.  St  Bep. 
261,  23  Pac.  320. 

90  Cal.  Code  Civ.  Proc,  S  d57.  A  similar  provision  was  in  the 
prior  Practice  Act  Laws,  1851,  pp.  105,  106.  Appeal  held  dilatory 
and  frivolous  in  MuUer  v.  BoweU,  110  CaL  318,  42  Pac.  804;  Hearst 
V.  Hart,  128  CaL  327,  60  Pac.  846;  Clark  v.  Nordholt,  121  Cal.  26,  53 
Pac.  400;  Henehan  v.  Hart,  127  CaL  656,  60  Pac.  426;  Matter  of 
Sharp,  92  Cal.  577,  28  Pac.  783;  Daugherty  v.  Ward,  89  CaL  81,  26  Pic 
638;  Dreyfuss  v.  Giles,  79  CaL  409,  21  Pac.  840;  Whitby  v.  Bowell, 
82  CaL  635,  23  Pac.  40,  382;  Himebaugh  v.  Cranch,  3  S.  Dak.  409, 
53  N.  W.  862.  Instances  where  only  error  assigned  was  that  lower 
court  did  not  properly  consider  conflicting  evidence:  Long  v.  SaufBey, 
89  CaL  437,  26  Pac.  902,  where  only  ground  of  appeal  was  insertion 
of  costs  in  judgment  before  taxation;  Janes  v.  Bullard,  107  CaL  130, 
40  Pac.  108;  Koundtree  v.  Lime  Co.  (The  L  X.  L.),  106  CaL  62,  39  Pac 
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Since  delay  is  an  inseparable  consequence  of  every  appeal, 
something  more  mnst  appear  than  that  delay  resulted.  Surely, 
no  one  should  be  fined  by  the  imposition  of  damages  who  ex- 
ercises the  statutory  right  of  appeal,  in  the  absence  of  any 
showing  of  bad  faith.  The  mere  fact  that  the  appeal  is  ground- 
less or,  as  is  commonly  expressed,  ''without  merit,''  cannot  be 
accepted  as  an  infallible  test.  Every  unsuccessful  apgeal  is 
of  that  character. 

The  appellate  court  usually  determines  by  the  record  before 
it,  whether  the  appeal  has  been  taken  with  a  bona  fide  expec- 
tation of  success,  or  merely  for  delay.  The  record  may  disclose 
such  a  waiver  of  the  means  for  effective  prosecution  of  the  ap-» 
peal,  or  it  may  be  so  defective,  as  to  make  it  obvious  that  no 
one  of  the  slightest  legal  knowledge  would  hope  for  a  reversal 
thereon.  Thus,  in  Spinetti  v.  Brignardello,®*  the  only  tran- 
script consisted  of  the  notice  of  appeal  and  judgment-roll,  and 
the  judgment  was  entered,  as  appeared  by  a  recital  therein, 
''on  reading  and  filing  the  stipulation  of  the  respective  parties.'' 
The  court  added  ten  per  cent  damages  and  aflfirmed  the  judg- 
ment, without  deeming  it  necessary  to  say  what  was  obvious, 
namely,  that  the  appeal  was  frivolous.  Where  the  difference 
between  the  amount  claimed  in  the  complaint  and  that  admitted 
by  the  answer  to  be  due  was  only  twenty  dollars,  and  the  evi- 
dence as  to  the  amount  due  was  confiicting,  the  court  merely 
remarked  that  the  appeal  was  frivolous,  and  aflfirmed  the  judg- 
ment, with  fifty  per  cent  damages.®* 

The  conduct  of  the  appellant  in  the  appellate  court,  for  in- 
stance, failing  to  file  points  and  authorities,  or  to  appear  at 
the  hearing  and  offer  argument,  may  warrant  the  conclusion 
that  the  appeal  was  taken  merely  for  delay .®® 

The  court  is  not,  however,  confined  to  that  portion  of  the 
record  which  relates  to  the  manner  of  prosecuting  the  appeal, 
but  will  observe  the  conduct  of  the  appellant  in  the  lower  court, 

16;  mere  clerical  error,  easily  corrected  by  application  to  lower  court; 
Lemon  v.  Bucker,  80  Cal.  609,  22  Pac.  ^1,  holding  good  faith  of  coun- 
Bel  no  excuse. 

91  53  CaL  283. 

•2  Kincaid  v.  Johnson,  47  Cal.  618. 

98  See  Mix  v.  Boothe,  54  Cal.  589. 
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as  well  as  the  general  natare  of  the  case,  in  reaching  a  con- 
clusion as  to  the  good  faith  or  frivolity  of  the  appeal  In  Han- 
cock y.  Pico^^*  the  appellant  (defendant  below) ^  being  sued 
upon  a  money  demand,  placed  his  case  in  the  hands  of  attor- 
neys, and  left  the  state,  without  verifying  an  answer,  and  as 
a  consequence,  no  answer  was  filed,  or  defense  mada  After 
judgment,  he  songht  to  set  aside  the  judgment  without  any 
showing  of  surprise,  mistake  or  inadvertence,  and  brought  his 
appeal  from  the  order  denying  his  application.  The  order  was 
aflSrmed,  with  twenty  per  cent  damages.  So,  where  the  de- 
fendants set  up  counterclaims  to  the  action  below,  which  did 
not  appear  to  exist  in  their  favor,  at  the  time  of  the  commence- 
ment of  the  action,  and  appealed  from  the  judgment  for  plain- 
tiflE  upon  sustaining  their  demurrer  thereto,  the  court  declared 
the  appeal  to  be  without  merit,  and  afi&rmed!  the  judgment  with 
ten  per  cent  damages.** 

§  722.    Damages  upon  dismissal  of  appeal. 

The  court  will  usually  treat  an  appeal  as  frivolous  where 
the  action  is  upnn  a  money  demand,  and  the  proof  clear  and 
conclusive,  especially  if  the  record  shows  no  bona  fide  attempt 
to  defend  at  the  trial.®* 

The  judgment  may  be  affirmed  without  damages  in  favor 
of  some  of  the  respondents,  and  with  damages  as  to  others,*^ 

Affidavits  will  also  be  considered,  on  the  question  whether 
the  appeal  is  in  good  faith  or  frivolous,  where  damages  are 
claimed  upon  that  ground  on  motion  to  dismiss  the  appeal  for 
failure  to  take  some  essential  step  in  its  prosecution^  The  court 
will  not,  upon  motion  to  dismiss,  examine  the  record  for  the 
purpose,  of  determining  whether  the  appeal  was  frivolous  or 

•4  40   Gal.   153. 

96  Gannon  v.  Dougherty,  41  CaL  661.  See,  also,  Webster  ▼.  Wade, 
19  Cal.  291,  79  Am.  Dec.  218;  Heston  v.  Martin,  11  CaL  42;  Tuolamne 
C.  W.  Co.  V.  Columbia  etc.  W.  Co.  10  Cal.  194;  Wilber  v.  Sanderson, 
43  Cal.  496;  Perkins  v.  Patrick,  45  Cal.  393;  Nickerson  v.  CaUfornia 
Stage  Co.,  10  CaL  520;  Lezinsky  v.  White,  45  Cal.  278;  People  v. 
Culverwell,  44  CaL  620;  Nilhoe  v.  Biven,  28  CaL  410. 

«6  See  Perkins  v.  Patrick,  45  CaL  393;  Adler  v.  Winkle,  53  CaL  187. 
87  See  Southern  Pac.  B.  B.  Co.  v.  Eeed,  41  CaL  257,  262. 
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not  But,  where  an  uncontradicted  affidavit  shows  that  the  ap- 
peal was  taken  for  delay,  damages  will  be  allowed  on  the  dis- 
missal of  the  appeal.** 

As  to  how  far  the  court  would  look  into  conflicting  evidence 
on  such  motion  seems  not  to  have  been  decided.  In  McFadden 
V.  Deitz,®*  where  the  respondent  served  his  notice  to  dismiss 
the  appeal,  and  for  damages,  he  made  and  served  upon  the  ap- 
pellant an  affidavit,  which  set  forth  statements  and  declarations 
of  the  appellant,  to  the  effect  that  the  appeal  was  taken  for  de- 
lay, and  the  statements  in  the  affidavit  were  in  no  way  denied. 
And  it  was  so  in  the  other  cases  cited  therein  by  the  court. 

In  such  cases,  inasmuch  as  the  court  cannot  inspect  the  rec- 
ord as  a  basis  for  estimating  the  damages,  a  gross  sum  is 
awarded.  But  the  better  practice  is  to  set  out  in  the  affidavit 
the  facts  which  will  constitute  a  fair  basis  for  computing  the 
damages.  Without  affidavits,  it  is  held  in  California,  dam- 
ages cannot  be  imposed  on  dismissal  of  the  appeal  for  failure 
to  file  the  transcript  ;^^  otherwise,  in  Idaho^®^  and  Wash- 
ington.*^ 

§  723.    Costs  on  appeal. 

There  has  always  been,  in  California,  a  statutory  provision 
governing  costs  on  appeal.  The  present  code  provision,  in  ad- 
dition to  the  general  provisions  allowing  costs  to  the  successful 
party,  contains  the  following:  "In    the    following  cases,  the 

08  McFadden  v.  Deitz,  115  Cal.  697,  47  Pac.  777;  Duncan  v.  Grady, 
99  Cal.  552,  34  Pac.  112;  Koemng  v.  Butz,  108  Cal.  664,  41  Pac.  781. 
The  fact  that  an  appeal  is  frivolous  is  no  ground  for  its  diambsal: 
Kevills  V.  Shortridge,  129  CaL  575,  62  Pac.  120. 

99  115  Cal.  697,  47  Pac.  777. 

100  Vaughn  v.  Werloy,  62  Cal.  181.  Damages  inflicted  for  delay 
in  procuring  and  filing  transcript  in  Phoenix  Assur.  Co.  v.  McDermot, 
7  N.  Dak.  172,  73  N.  W.  91. 

101  Day  V.  Gridley  (Idaho),  56  Pac.  77. 

102  Griffith  V.  Maxwell,  22  Wash.  634,  61  Pac.  708.  See,  also, 
Agassiz  V.  Kelleher,  9  Wash.  656,  38  Pac.  221,  holding  that  on  dis- 
missal of  an  appeal  at  the  instance  of  appellant,  the  supreme  court 
win  retain  jurisdiction  of  the  cause  to  permit  respondent,  after  the 
time  for  appeal  has  expired,  to  move  for  an  affirmance  of  a  judg- 
ment and  damages,  and  for  judgment  on  the  appeal  bond. 
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costs  of  appeal  are  in  the  discretion  of  the  conrl:  1.  Whai 
a  new  trial  is  ordered;  2.  When  a  judgment  is  modified.'*** 
In  addition  to  this,  a  rule  of  court — 23 — is  in  force,  reading 
as  follows :  ''When  causes  are  placed  upon  the  calendar,  parties 
shall  be  primarily  liable  for  costs  as  follows :  1.  If  by  the  ap- 
pellant, he  shall  first  be  liable ;  2.  If  by  the  respondert,  or  b? 
consent,  then  both  parties.    In  civil  cases,  the  clerk  shall  not 
be  required  to  remit  the  final  papers  until  the  costs  are  paid. 
In  all  cases  in  which  the  judgment  or  order  appealed  from  Is 
reversed  or  modified,  and  the  order  of  reversal  or  modification 
contains  no  directions  as  to  costs  of  appeal,  the  cleric  will  enter 
upon  the  record,  and  insert  in  the  remittitur  a  judgment  that 
the  appellant    recover    the  costs  of    appeal/' ^^**    The  eonrt 
rule  on  the  subject  in  force  since  1878,  as  above  quoted,  re- 
moves all  uncertainty  on  the  subject  of  costs  in  cases  of  re- 
versal or  modification,  no  matter  what  further  directions  are 
added,  unless  there  be  some  direction  as  to  costs.     This  rule 
was  totally  disregarded,   however,  in    San    Francisco  Savings 
Union  v.  Long.*^^    No  reason  was  ever  assigned,  although 
the  subject  of  the  costs  was  litigated,  and  subsequently  came 
before  the  court.    All  that  can  be  said  by  the  record  is  that 
the  corporation  (respondent)  succeeded  in  depriving  the  sue- 
cessfid  appellants  of  their  costs.^^* 

108  Cal.  Code  Civ.  Proc,  $  1027.  This  is  the  same  as  seetion  500 
of  the  Practice  Act  of  1851.  For  statement  of  rule  as  to  cost  in 
South  Dakota,  see  Dalbkemeyer  y.  Scholtes,  3  8.  Dak.  183,  52  K. 
W.  871. 

104  Biile  44,  Supreme  Court. 

105  123  Cal.  107,  65  Pac.  801.  The  decision  is  in  direct  conflict 
with  the  later  case  of  Baker  v.  Southern  Pac.  Bj.  Co.,  130  CaL  113, 
62  Pac.  302.  In  the  latter  case  the  court  held  as  follows  in  favor  of 
the  corporation  (appellant) :  Where  a  judgment  of  the  superior  cooit 
is  reversed  on  appeal,  without  the  insertion  in  the  order  of  any  di- 
rection as  to  costs,  it  is  the  duty  of  the  clerk  of  the  supreme  eonrt 
under  rule  23  of  .that  court,  to  enter  upon  the  record  a  judgment  that 
appellant  recover  his  costs  of  appeal,  and  to  insert  such  direction  in 
the  remittitur.  If  the  clerk  enters  the  judgment  correctly,  but  omits 
to  insert  such  direction  in  the  remittitur,  the  appellant  is  entitled  to 
have  the  remittitur  recalled,  and  a  proper  one  issued,  and  it  is  sot 
laches  to  delay  the  application  therefor  to  the  next  term  of  the  tor 
preme  court  in  the  district  in  which  the  appeal  was  heard. 

106  See  Long  v.  Superior  Court,  127  Cal.  686,  60  Pac.  464. 
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Costs  here  referred  to  are  only  costs  on  appeal.  The  costs 
in  the  lower  court  are  governed  by  principles  not  here  consid- 
ered.^^ The  court  costs  proper  are  the  clerk^s  fees,  fixed  by 
statute;^®®  and  the  cost  of  printing  the  transcript  by  rule  of 
court. *^*®  The  rules  also  provide  how  the  respondent  may  ob- 
viate the  incurring  of  any  expense  in  the  authentication  of  the 
transcript,  and  in  case  of  his  refusal  lo  do,  for  the  taxing  as 
costs  of  the  expense  of  procuring  the  clerk's  certificate  there- 
to.^i® 

Nothing  is  said  eo  nomine,  either  in  the  section  above  quoted, 
or  in  the  court  rule,  with  reference  to  costs  in  cases  of  affirm- 
ance or  reversal  with  directions  to  enter  final  judgment  in 
favor  of  the  appellant.  It  was  probably  supposed  that  the 
general  provisions  found  in  other  sections  would  apply,  and 
that  the  successful  party  would  recover  costs  as  a  matter  of 
course.  In  the  cases  where  the  costs  are  subject  to  the  discre- 
tion of  the  court,  there  is  no  fixed  rule  of  determination.  In 
some  such  cases,  costs  are  allowed  to  the  appellant;  in  others, 
to  the  respondent.  Sometimes  no  mention  was  made  on  the 
subject  of  costs.  In  a  few  cases,  costs  were  made  to  abide  the 
final  result  in  the  lower  court. 

The  court  will  sometimes,  where  it  considers  the  transcript 
unnecessarily  voluminous,  allow  cost  for  only  part  of  it.^** 
<incl,  in  one  such  case,  refused  to  allow  any  costs  for  it  what- 
ever.*** But  it  is  to  be  borne  in  mind  that  the  court  often 
makes  the  omission  in  the  record  the  basis  of  its  decision,  and 
that  "surplusage  doth  not  vitiate.''    Considerable  study  may  be 

107  See  Gray  v.  Gray,  11  CaL  341. 

108  See  CaL  PoL  Code,  $  752. 

109  Kule  13,  vol.  130,  Cal.  Rep. 

110  See  McDougal  v.  Downey,  45  Cal.  165;  Sichel  v.  Carrillo,  42 
Cal.  493;  Mendocino  County  v.  Morris,  32  Cal.  145;  Budd  v.  Holden, 
28  CaL  124;  Harper  v.  Minor,  27  CaL  107. 

111  Bule  11.  Where  a  respondent  alleged  in  an  additional  abstract 
that  no  bill  of  exceptions  or  statement  of  the  case  was  ever  settled,  and 
proceeded  to  set  ont  a  transcript  of  the  stenographer's  notes,  hav- 
ing no  part  of  the  record,  the  cost  of  printing  such  transcript  was 
held  not  aUowable:  Neeley  v.  Boberts,  12  S.  Dak.  225,  80  N.  W.  1078. 
See,  also,  Ivirby  v.  Tel.  Co.,  8  S.  Dak.  64,  65  N.  W.  482. 

112  BuUard  v.  His  Creditors,  66  CaL  606. 
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profitably  devoted  to  finding  and  traveling  on  the  safer  middle 
ground. 

Statutes  exist  allowing  attorneys'  fees  to  be  taxed  as  costs 
in  certain  cases.  Thus  a  claimant  of  mechanic's  lien  is  en- 
titled, upon  affirmance  upon  appeal  of  a  judgment  in  his  favor, 
to  a  reasonable  sum  for  attorney's  fees  in  the  appellate  court.*^' 

The  method  of  collecting  the  costs  of  appeal  is  usually  pre- 
scribed by  statute.^^* 

§  724.    Effect  of  equal  diyision  of  court. 

What  is  popularly  known  as  a  "tie-vote,"  or  'deadlock,*' 
sometimes  occurs  in  appellate  courts.  In  cases  of  absolute 
nonaction,  the  judgment  or  order  of  the  lower  court  stands  un- 
affected. While  an  equal  division  of  the  appellate  justices  is 
not  technically  an  affirmance,***^  yet  it  has  the  same  results 
and  there  are  expressions  to  the  effect  that  such  a  condition 
constitutes  an  affirmance.**®  But,  sometimes,  in  case  of  an 
equal  division,  those  who  favor  a  reversal  concur  in  an  affirm- 
ance merely  in  order  to  terminate  the  litigation,  and  such  an 
affirmance  does  not  involve  the  decision  of  any  matters  of  law.**'^ 

118  Clark  ▼.  Taylor,  91  Cal.  552,  27  Pac.  860.  See,  also,  Smith  v. 
Solomon,  84  Cal.  537,  24  Pac.  286,  holding  that  when  the  appeal  is 
for  failure  to  file  transcript  in  time  is  from  a  judgment  foreclosing  a 
mechanic's  lien  the  court  below  will  be  directed  to  allow,  as  addi- 
tional costs  in  the  case,  a  reasonable  attorney's  fee  for  the  services 
of  the  attorney  for  respondent  in  the  supreme  court. 

114  See  CaL  Code  Civ.  Proc,  J  1034. 

116  Luco  V.  De  Toro,  88  Cal.  26,  25  Pac.  983. 

lie  Frankel  v.  Diedeshiemer,  93  CaL  73,  28  Pac.  794. 

117  Luco  V.  De  Toro,  88  CaL  26,  25  Pac.  983. 
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CHAPTEE  43. 

REHEARING,     AMENDMENT,    AND  CORRECTION. 

f  725.    Belongs  to  inherent  powers  of  court — Constitutional  and  stat- 
utory  provisions. 

I  726.  Rehearing  and  hearing  in  hank  disting^aished. 

I  727.  Proceedings  for  and  upon  rehearing  and  hearing  in  bank. 

f  728.  Rehearings  after  decision  in  original  proceeding. 

I  729.  Motions  to  amend  and  to  correct  mistakes  in  the  record. 

9  730.    Modification  without  rehearing — Extensive  meaning  of  latter 
terra. 

9  731.    Disqualification  of  justices. 

%  732.    Reargument  on  account  of  equal  division  of  court. 

§  725.  Belong!  to  inherent  powen  of  court — Constitntional 
and  fltatutory  provisiona. 
The  power  to  rehear  causes  coining  before  it  on  appeal,  after 
a  decision,  has  always  been  exercised  by  the  supreme  court  of 
California,  as  an  incident  to  appellate  jurisdiction.  Behear- 
ings  were  granted,  in  proper  cases,  prior  to  any  constitutional 
or  statutory  provisions  on  the  subject.  No  limitation  is  rec- 
ognized ^th  respect  to  the  causes  and  grounds  upon  which  a 
rehearing  will  be  granted;  and  it  was  held  that  a  rehearing 
should  be  granted,  though  the  result  must  be  the  same  ae  an* 
nounced  in  the  original  opinion,  when  the  concurrence  of  one 
of  two  judges  constituting  the  court,  delivering  the  former 
opinion,  was  limited  to  the  result,  and  the  opinion  failed  to 
consider  a  material  point  raised,  and  announced  rules  of  law 
which,  in  judgment  of  the  court  as  constituted  when  the  mo- 
tion for  rehearing  is  considered,  require  modification  to  pre- 
vent misapplication  of  the  same  upon  a  new  trial. -^  But  the 
error  or  defect  to  be  corrected  must  be  within  the  power  of  the 
appellate  court;  and  a  rehearing  will  not  be  granted  to  give 

1  Fenstermaker  v.  Tribune  Pub.  Co.,  13  Utah,  532,  45  Pac.  1097. 
New  Trial,  Vol.  11—99 
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an  opportimity  to  open  a  decree  below  which  has  teen  affirmecl, 
in  order  that  newly  discovered  evidence  may  be  heard.  The 
remedy  is  by  original  suit  to  vacate  the  decree.* 

It  is  only  the  final  orders  or  judgments  of  which  rehearings 
will  be  granted.  A  petition  for  rehearing  will  not  lie  in  case 
of  preliminary,  or  interlocutory,  orders  made  by  the  court* 
Nor  will  a  rehearing  be  granted  upon  a  purely  technical  ground.* 
It  is  not  granted  except  where  there  is  a  strong  probability 
that  substantial  error  has  occurred,  or  that  some  controlling 
matter  has  been  overlooked  in  rendering  the  decision.* 

At  present,  there  are,  in  California,  a  constitutional  provi- 
sion, a  statutory  provision,  and  rules  of  court  on  the  subject. 
The  constitutional  and  code  provisions  are  the  same,  and  read 
as  follows:  '^The  chief  justice  shall  apportion  the  business  to 
the  departments,  and  may,  in  his  discretion,  order  any  cause 
pending  before  the  court  to  be  heard  and  decided  by  the  court 
in  bank.  The  order  may  be  made  before  or  after  judgment 
pronounced  by  a  department;  but  when  a  cause  has  been  al- 
lotted to  one  of  the  departments  and  a  judgment  pronounced 
therein,  the  order  must  be  made  within  thirty  days  after  such 
judgment,  and  concurred  in  by  two  associate  justices;  and  if 
so  made,  it  shall  have  the  effect  to  vacate  and  set  aside  the 
judgment.  Any  four  justices  may,  either  before  or  after  judg- 
ment by  a  department,  order  a  cause  to  be  heard  in  bank.  If 
the  order  be  not  made  within  the  time  above  limited,  the  judg- 
ment shall  be  final;  provided  that  no  judgment  by  .a  depart- 
ment shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  justice  in 
writing  with  the  concurrence  of  two  associate  justices.'*®  The 
rules  of  the  court  on  the  subject  relate  principally  to  methods 
of  procedure,  and  limitations  upon  the  time  for,  and  effect  of, 
filing  the  petition.  They  cover  some  of  the  same  ground  cov- 
ered by  the  statute  and  constitutional  provision. 

2  Nessley  v.  Ladd,  30  Or.  564,  48  Pac.  420. 

8  Prout  V.  Monnce    (Idaho),  67  Pac.   307. 

4  Mattoon  v.  Hallway  Co.,  6  S.  Dak.  301,  60  N.  W.  69.    See,  ako, 
Jacobs  v.  Sheron,  4  Idaho,  341,  80  Pac.  193. 

B  Grigsby  v.   County,   7   8.   Dak.   421,  64  N.  W.   179;    Vamer  v. 
Braklce,  7  S.  Dak.  551,  64  N.  W.  1119. 

6  Cal.  Const.   1879,  art.  6,  sec.  2;  CaL  Code  Civ.  Proc,  $  44, 
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Another  provision  on  the  suhject  is  found  in  the  code  to 
the  effect  that  '^the  judgment  of  the  court  in  bank  shall  be 
£nal,  unless,  within  thirty  days  after  such  judgment,  an  or- 
der be  made  in  writing,  signed  by  five  justices,  granting  a  re- 
hearing."'^ This  recognizes  the  power  which  already  existed 
to  grant  rehearings.  As  to  the  part  of  the  provision  provid- 
ing an  exclusive  method  Of  granting  rehearings,  that  is  uncon- 
stitutional.® • 

The  constitution  of  1879  merely  sanctions  the  exercise  of  a 
power  which  was  uniformly  exercised  prior  to  its  adoption; 
consequently,  neither  the  new  constitutional  provision  nor  the 
statute  has  added  anything  to  the  right,  or  power,  of  the  court 
herein.  These  are  inherent  in  the  court,  as  a  court  of  appel- 
late jurisdiction,  with  which  it  was  vested  from  th«  time  of 
its  creation,  the  constitutional  provisions  establishing  the  court 
and  defining  its  jurisdiction,  in  so  far,  at  least,  as  affects  this 
question,  having  always  been  the  same. 

It  will  be  observed  that  the  constitution  makes  no  provision 
for  a  rehearing  after  a  decision  has  been  rendered  by  the  court 
in  bank.  In  several  cases,  rehearings  upon  such  decisions  were 
granted  without  question.  But  when  a  case  had  been  heard 
and  decided  by  the  supreme  court  in  department,  and  after- 
ward by  the  court  in  bank,  it  was  held  that  the  right  to  a  pe- 
tition for  a  rehearing  in  bank  would  not  be  recognized.®  In 
Bullard  t.  Coe,*^  the  appeal  was  originally  submitted  to  the 
court  in  bank,  and  the  judgment  of  the  lower  court  was  af- 
firmed. Subsequently,  a  rehearing  was  granted  by  a  minute 
order.  Counsel  for  respondent,  in  their  printed  argument  on 
the  rehearing,  made  the  objection  that  the  judgment  of  affirm- 
ance had  become  final  by  reason  of  the  failure  of  the  court  to 
file  an  order  in  writing  signed  by  five  justices,  as  provided  by 
section  46  of  the  Code  of  Civil  Procedure.  The  court,  never* 
theless,  proceeded  upon  rehearing  to  reverse  the  judgment  ap- 

7  CaL  Code  Civ.  Proc.,  $  45. 

8  In  re  Jessup,  81  CaL  408,  21  Pac.  976,  22  Pac.  742,  1028. 

9  Hegard  v.  California  Ins.  Co.,  72  Cal.  535,  14  Pac.  180,  359^  But 
this  case  appears  to  be  in  conflict  with  In  re  JesBup,  81  CaL  472,  477, 
485,  21  Pac.  976;  22  Pac.  742,  1028. 

10  77  CaL  63,  11  Am.  St.  Bep.  235,  18  Pac.  808. 
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pealed  from,  and  its  own  previons  judgment,  merely  remaA- 
ing  in  response  to  the  objection  to  the  order:  'The  portion 
as  to  the  pdwer  of  the  court  to  grant  a  rehearing;  and  the  ed* 
ficiency  of  the  order  granting  it,  do  not  require  special  notice/* 
The  same  objection  was  made,  under  similar  circumstanoes,  in 
the  important  case  of  Lux  v.  Haggin,*^  but  without  waiting  for  a 
reargument,  and  was  promptly  overruled.  In  the  Jessnp  case,^ 
the  whole  subject  was  given  careful  consideration  and  dis- 
cussed by  Chief  Justice  Beatty,  delivering  the  opinion  of  him- 
self and  five  associate  justices.  Justice  Works  diasenting.  The 
result  of  the  decision  is  as  above  stated.  The  whole  matter  rests 
with  the  court,  subject  to  be  regulated  by  coiut  rules. 

All  of  said  section  45  is  contained  in  the  constitution,  ex* 
cept  the  last  clnusp,  reading  as  follows:  "And  every  judgment 
of  tho  court  in  bank  shall  be  final,  except  in  cases  in  which  no 
previous  judgment  has  been  rendered  in  one  of  the  depart- 
ments, and  in  such  cases,  the  judgment  of  the  court  in  bank 
shall  be  final,  unless  within  thirty  days  after  such  judgment 
an  order  be  made  in  writing,  signed  by  five  justices,  granting 
a  rehearing."  In  the  Jessup  case,  the  course  pursued  was  di- 
rectly contrary  in  two  respects,  to  the  provision  above  quoted; 
that  iSj  the  idea  of  the  finality  of  the  decision  was  repudiated, 
and  the  Order  was  not  by  any  written  order  signed  by  any  jus- 
tice. The  rehearing  seems,  however,  to  have  been  ordered  by 
five  justices,  whereas,  in  the  case  of  Lux  v.  Haggin,  only  four 
concurred  in  ordering  it.  The  question  of  the  number  of  jus- 
tices was  given  equal,  if  not,  indeed,  special,  consideration, 
however,  in  the  opinion.  The  chief  justice,  after  quoting  tho 
statutory  provision,  and  reviewing  prior  decisions  of  the  court, 
said,  in  part:  *'The  jurisdiction  of  this  court  is  derived  from 
Hie  constitution,  and  can  be  neither  enlarged  nor  abridged  by  the 
legislature.  What  it  was  in  the  beginning,  it  remains,  and 
it  must  remain  until  the  constitution  itself  is  changed.  If  the 
constitution  has  denied  to  this  court  the  power  to  grant  rehear- 
ings  in  causes  that  have  been  decided  in  bank,  the  bsislature 
cannot  confer  the  power.  If  the  constitution  has  conferred 
the  power,  the  legislature  cannot  take  it  away,  or  by  pretense 

11  69  Cal.  255,  10  Pac.  674. 

12  81  Cal.  405,  22  Pac.  871. 
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of  regulating  its  exercise,  substantially  impair  it.  And  what- 
ever matters  are,  by  the  constitution,  committed  to  the  juris- 
diction of  the  court,  ttie  court  may,  by  a  constitutional  ma- 
jority— ^that  is  to  say,  by  the  voice  of  four  of  its  seven  jus- 
tices— decide.  The  legislature  has  no  more  right  to  decide  a 
matter  within  our  jurisdiction,  unless  five  justices  subscribe 
an  order  in  writing  than  we  should  have  to  require  all  acts 
of  the  legislature  to  be  subscribed  by  two-thirds  of  the  mem- 
bers of  each  house.  The  constitution  has  conferred  the  power 
of  deciding  all  matters  within  our  jurisdiction  upon  a  majority 
of  the  court;  the  legislature  cannot  require  more  than  a  ma- 
jority  The  framers  of  the  constitution,  in  authorizing 

the  supreme  court  to  sit  in  two  departments,  made  it  abso- 
lutely necessary  that  the  relations  of  the  departments  to  the 
court,  and  the  extent  of  their  dependence  upon  it,  should  be 
exactly  defined.  Without  express  provision  as  to  the  effect  and 
conclusiveness  of  department  decisions,  we  should  have  had  two 
independent  supreme  courts,  following,  possibly,  two  confiict- 
ing  lines  of  decision.  To  prevent  this  inconvenience  in  the 
only  way  it  could  be  prevented,  department  decisions  were 
made  conclusive  only  upon  condition  that  a  rehearing  in  bank 
should  not  be  ordered.  ....  That  this  is  an  attempt  to  im-^ 
pair  the  constitutional  power  of  the  court  seems  to  admit  at 
no  doubt.  The  legislature  may  have  the  right  to  prescribe  the 
time  for  the  issuance  of  remittitur  upon  the  judgments  of* 
this  court,  and  if  so,  it  could,  by  making  provision  on  that 
subject,  limit  our  power — as  to  time — to  grant  rehearings. 
But  for  forty  years  the  time  of  issuing  the  remittitur  has  beea 
left  to  the  court  to  regulate;  and  rules  have  been  made  fixing 
the  period  after  judgment  during  which  the  remittitur  should 
be  r^tained.  During  such  period,  it  has  been  held  without 
question  that  the  jurisdiction  of  the  court  to  make  any  proper 
order  in  the  case  was  preserved.  It  would  be  very  remarkable 
if  it  should  now  be  discovered  that  this  court  has,  for  forty 
years,  been  acting  upon  an  erroneous  view  as  to  the  proceed- 
ing by  which  its  jurisdiction  over  a  cause  is  terminated.^' 

The  following  summary  of  the  views  expressed  by  the 
learned  chief  justice,  is  made  a  part  of  the  opinion:  "1.  The 
perfecting  of  an  appeal  gives  us  jurisdiction  of  a  cause,  and 
that  jurisdiction  lasts  until  a  remittitur  is  regularly  issued; 
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2.  While  the  cause  remains  subject  to  our  jurisdiction,  we 
have  the  power  derived  from  the  constitution  td  grant  a  re- 
hearing after  judgment,  just  as  we  have  the  power  independent 
of  legislative  enactment  to  reverse,  or  modify  the  j'udgment 
of  the  inferior  court  and  enforce  our  own  j'udgments;  3.  By 
the  constitution,  a  majority  consisting  of  four  justices  may  de- 
cide any  matter  within  our  jurisdiction;  and  an  act  of  the 
legislature  requiring  more  than  four  justices  to  concur  in  a 
decision  is  unconstitutional.^ 

In  the  cases  thus  far  noticed,  the  original  hearing  was  by 
the  court  in  bank.  Section  45  contains  one  other  provision 
not  directly  involved  in  any  of  these  cases,  namely,  that  relat- 
ing to  cases  where  there  has  been  a  judgment  in  department 
and  subsequently  a  rehearing  in  bank;  and  as  to  these,  it  m 
provided  that  the  judgment  of  the  court  in  bank  shall  be  fiTml^ 
"unless,'^  etc.  In  Austin  v.  Pulschen,**  however,  as  appears 
from  the  brief  of  counsel  for  the  appellant,  found  in  the  re- 
port, there  had  been  a  judgment  of  reversal  in  department, 
and  the  rehearing  was  upon  the  hearing  in  bank  granted  there- 
on, and  resulted  in  an  affirmance  of  the  judgment  of  the  lower 
court.  The  court  answered  the  Objection  by  referring  to  and 
adhering  to  the  decision  in  the  Jessup  case. 

These  decisions  render  all  existing  statutory  provisions,  on 
the  subject  of  rehearing  invalid,  or  at  least  superfluous;  and  it 
only  remains  to  examine  the  practice  prescribed  by  the  rule««. 
It  is  to  be  noted,  however,  that  one  of  the  rules  adopted  in 
1892,  subsequently  to  the  Jessup  case  conforms  to  the  invalid 
provision  of  section  45,  to  the  extent  of  requiring  the  justices 
by  whom  a  rehearing  is  granted  to  sign  the  order  therefor. 

§  726.    Behearing  and  hearing  in  bank  disting^iished. 

rt  will  be  noted  that  the  provisions  for  rehearing,  and  those 
for  hearing  in  bank  before  judgment  in  department,  are  found 
111  the  same  paragraph;  but  they  are  very  different  proceedings. 
The  petitioner  for  a  rehearing  assumes  the  burden  of  showing 
some  error  in  law  or  mistake  as  to  the  contents  of  some  part  of 
the  record  of  sufficient  importance  to  render  a  re-examination 
of  the  case  advisable.     The  reasons  for  a  hearing  in  bank  of 

18  112  Cal.  628,  44  Pac.  788. 
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a  cause  pending  in  department  must  necessarily  be  very  differ- 
ent from  these.  Usually,  the  importance,  or  novelty,  or  diffi- 
culty  of  the  issues  are  the  grounds  urged  for  a  hearing  in 
bank,  before  judgment  in  department. 

§  727.    Proceedings  ^^for"  and  '^npon'^  rehearing  and  hearing 
in  bank. 

The   rules   of  the   supreme   court  of  California  governing 
herein  are:  Rule  28,  reading  as  follows:  ^'1.  Applications,  made 
before  or  after  judgment  pronounced  by  a  department,  that  a 
cause  shall  be  heard  and  decided  by  the  court  in  bank,  mu^t 
be  made  upon  printed  petition,  addressed  to  the  chief  justice 
of  the  court,  setting  forth  the  question  involved  in  the  cause 
and  the  reasons  why  it  should  be  heard  by  the  court  in  bank. 
If  made  before  judgment,  the  petition  must  be  filed  with  the 
clerk  of  the  court  at  least  ten  days  before  the  clerk  makes  up 
the  calendar.    And  if  made  after  judgment  is  pronounced  by 
either  of  the  departments,  within  twenty  days  after  such  judg- 
ment.   The  times  herein  prescribed  shall  not  be  extended  by 
the  chief  justice  or  any  of  the  associate  justices  or  the  court; 
and  the  clerk  shall  not  file  a  petition  after  such  times  have 
expired.    In  case  of  judgments,  the  petition  shall  operate  as 
a  stay  of  proceedings  until  it  shall  be  determined^^ ;  Rule  2, 
reading  as  follows:  '^A  cause  submitted  to  a  department,  without 
oral  argument,  shall  be  deemed  to  be  a  waiver  of  an  oral  ar- 
gument of  the  same  in  bank,  if  for  any  reason  the  same  is 
thereafter  ordered  to  be  heard  in  bank;  and  when  the  order 
that  the  cause  be  heard  in  bank  is  made,  ihe  same  shall  be  at 
once  submitted  for  decision,   unless  otherwise  ordered  by  the 
court^';  and  Rule  30,  subdivision  1,  reading  as  follows:  "All 
orders  granting  rehearings,  or  for  hearing  in  bank  causes  de- 
cided in  departments,  shall  be  signed  by  the  members  of  the 
court  assenting  thereto,  and  filed  with  the  clerk.'* 

The  filing  of  a  petition  for  a  rehearing  is  not  therefore  a 
matter  of  rights  not  being  given  by  statute,  and  being  left  by 
the  constitution  within  the  discretion  of  the  court,  to  be  gov- 
erned and  limited  by  its  rules.  But  the  court,  equally  with 
the  litigants  is  bound  by  them  until  they  are  abrogated.  They 
are  to  be  construed  as  are  statutee.^^ 

14  Hanson  ▼.  lieCue,  43  CaL  178. 


S  727  AFFifiLLATE  PBACTICE.  1676 

Only  matters  in  the  record  upon  which  the  appeal  was  heard 
can  be  properly  urged  for  a  rehearing.** 

It  is  observable  that  the  rules  are  in  very  positive  and  man- 
datory terms,  which  must  be  accepted  as  so  many  conditions, 

to  be  strictly  complied  with. 

The  petition  must  be  filed  and  the  question  of  a  rehearing 
disposed  of  before  the  remittitur  is  issued;  hence,  it  behooves 
the  petitioner  to  file  his  petition  at  the  earliest  moment  prac- 
ticable,  after  the  decision  is  rendered.  The  couri;  has  just 
thiri:y  days,  less  the  time  it  takes  to  prepare  and  file  the  peti- 
tion, within  which  to  consider  and  decide  the  matter.  *•  The 
question  of  time  was  not  so  important  before  the  rule  with 
reference  to  issuance  of  the  remittitur.  In  the  absence  of  such 
rule  the  supreme  court  would  have  power  to  extend  the  time. 

While  the  constitution  says  nothing  about  rehearings  upon 
hearings  in  bank,  it  does  limit  the  time  for  hearings  in  bank, 
after  judgment  in  department,  to  thirty  days.  But  rule  28 
limits  the  time  for  this  to  twenty  days  for  filing  the  petition. 
This  limitation  has  in  view  the  giving  of  the  remaining  ten 
days  before  issuance  of  the  remittitur  for  considering  the  pe- 
tition. Special  provision  is  made  against  any  extension  of  this 
time,  and  it  applies  to  petitions  for  hearing  in  bank  before  judg- 
ment in  department,  the  petition  for  which  must  be  filed  ''at 
least  ten  days  before  the  clerk  makes  up  the  calendar.**  The 
calendar  is  made  up,  according  to  rule  4,  thirty  days  before  the 
commencement  of  the  term;  so  that  such  petition  must  be 
filed  at  least  forty  days  before  the  first  day  of  the  term. 

15  See  In  re  Seyders  Estate,  14  S.  Dak.  115,  84  N.  W.  397;  ante, 
$  671. 

10  See  Bhea  v.  Surryhne,  39  Cal.  581;  Hanson  v.  McCne,  43  Cal. 
179;  Durkee  v.  Garvey,  84  Cal.  590,  24  Pac.  929.  See,  also,  Durgin 
V.  Neal,  82  Cal.  595,  23  Pac.  133;  Durgin  v.  McNally,  82  CaL  595,  23 
Pac.  375;  holding  that  although  petition  for  rehearing  ia  filed  within 
thirty  days  after  the  judgment  of  the  department  was  pronounced, 
if  it  does  not  reach  the  hands  of  the  court  until  after  the  expira- 
tion of  the  period  of  thirty  days  allowed  by  the  constitution  for  or- 
dering a  rehearing,  the  petition  must  be  denied,  irrespective  of  its 
merits.  For  Oregon  practice,  see  Hammer  v.  Downing,  39  Or.  504, 
65  Pac.  17,  990,  64  Pac.  651,  67  Pac.  30.  The  strict  rule  as  to  time 
for  filing  petitions  and  motions  for  rehearings  is  observed  in  other 
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An  order  granting  a  rehearing,  after  the  thirty  days  fixed  by 
the  constitution,  is  void.^''  And,  since  by  the  constitution  th.? 
enpreme  court  is  open  for  the  transaction  of  judicial  business 
on  holidays,  the  provision  of  the  Code  of  Civil  Procedure  on 
^he  subject  of  holidays,  terminating  the  period  within  which 
an  act  may  be  done,  was  held  not  applicable  where  things  are  to 
1)8  done  within  a  limited  period  in  the  supreme  court** 

§  728 .    Behearings  after  decision  in  original  proceeding. 

An  idea  once  prevailed  that  after  the  decision  of  the  supreme 
conrt  in  an  original  proceeding  therein  the  proper  procedure  for 
a  review  was  by  motion  for  new  trial.  But  it  is  now  well 
settled  that  a  petition  for  rehearing  should  be  presented  in 
such  cases.*®  The  form  does  not  vary  from  that  employed 
in  appealed  cases;  and  the  time  within  which  it  may  be  pre- 
sented is  usually  discretionary  with  the  court.  If  there  be 
no  special  rule  on  the  subject,  the  time  fixed  for  filing  such 
petitions  in  appeal  cases  would  probably  be  held  to  govern. 
And,  in  such  proceeding,  no  ground  not  submitted  to  the  court 
can  be  urged  for  rehearing;  and  if  upon  the  argument  any 
issue  of  fact  is  waived,  and  the  question  presented  is  one  of 
law,  the  counsel  cannot,  after  a  decision  on  the  point  of  law, 
have  a  rehearing  on  the  ground  that  there  is  a  question  of  fact 
which  should  be  determined.*® 

§  729.    MotionB  to  amend  and  to  correct  mistakes  in  the  rec- 
ord. 

A  party  msj  not  require  a  rehearing  but  may  find  some 
amendment  of  the  order  or  direction  of  the  court  desirable. 

states:  See  Kimpton  v.  Jubilee  Placer  Min.  Co.,  16  Mont.  379,  41 
Pac.  137,  42  Pac.  102;  Dompsey  v.  Billinghurst,  8  S.  Dak.  86,  65 
N.  W.  427;  Bank  of  Chadron  v.  Anderson  (Wyo.),  49  Pac.  406. 

17  Adams  v.  Dohrman,  63  Cal.  417,  where  the  thirtieth  day  was 
Sunday. 

18  Adams  v.  Dohrman,  63  CaL  417;  Herrlich  v.  McDonald,  83  CaL 
506,  23  Pac.   710. 

19  Granger's  Bank  of  California  v.  Superior  Court,  101  Cal.  198, 
35  Pac.  642;  Matter  of  Philbrook,  108  Cal.  14,  40  Pac.  1061;  People 
v.  George,  3  Idaho,  108,  27  Pac.  680. 

20  Athertoii  v.  Supervisors  of  San  Mateo  County,  48  Cal.  157. 
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The  grounds  of  the  application  therefor  is  usually  ^ome  mis- 
prision of  the  clerk^  or  some  mistake  or  misapprdienaioji  on 
the  part  of  the  court  It  seems  reasonable  that  the  application 
for  this  purpose  might  he  in  the  form  of  a  motion;  bat  motions 
are  only  heard  under  rule  20  on  the  first  Monday  in  eadi  month, 
and  this  might  not  afford  sufficient  time  prior  to  the  date  vhen 
the  remittitur  must  issue.  At  any  rate,  amendments  and  cor- 
rections are  usually  sought  in  the  form  of  a  petition  as  for  & 
rehearing  in  bank,  and  are  governed  by  the  same  rules.*^  The 
power  to  amend  appears  to  have  been  carried  to  an  extreme  in 
ij  Wasliington  case,*^  amounting  to  a  resumption  of  appellate 
jurisdiction  and  a  reversal  of  the  decision  after  it  had  been 
exhausted  in  the  particular  case.  It  was  hdd  that  where  a 
judgment  against  an  appellant  had  been  reversed  on  the  ground 
that  the  record  showed  want  of  proper  service  of  summons  up- 
on him,  and  the  respondent  on  petition  for  a  rehearing  sent 
up  a  corrected  transcript  showing  that  appellant  had  been  duly 
served  and  the  failure  of  the  record  to  show  that  the  fact  had 
been  due  to  a  mistake  of  the  clerk  in  transcribing  the  retnm 
of  such  service,  the  respondent  was  entitled  to  have  the  reversal 
eet  aside  and  an  order  entered  affirming  the  judgment,**  In 
the  same  state  the  power  to  recall  the  remittitur  after  its  issu- 
ance, for  the  purpose  of  correcting  the  order  or  judgment  on 
which  it  is  issued,  is  freely  exercised. 

A  different  rule  from  that  above  discussed  with  reference  to 
amendments  applies,  however,  to  mere  clerical  errors.  They 
may  be  corrected  at  any  time.  In  Swain  v.  Naglee,**  the  ap- 
peal was  decided  at  the  January  term  1861,  and  the  motion  to 
amend  the  judgment  was  made  at  the  October  term.  The  re- 
mittitur having  been  issued  in  due  course,  the  cause  was  called 

21  See  Gray  v.  Gray,  11  CaL  841;  In  re  Levison,  108  CaL  450,  459, 
41  Pac.  483,  42  Pac.  479. 

22  Powell  V.  Nolan,  27  Wash.  318,  67  Pac.  712,  68  Pac.  389. 

28  Titlow  V.  Cascade  Oatmeal  Co.,  16  Wash.  676,  48  Pac.  406.  The 
jurisdiction  eeeme  also  to  be  rather  freely  ezereiaed  in  Oregon.  See 
Smith  V.  Wilkins,  31  Or.  421,  51  Pac.  438. 

24  19  Cal.  127.     See,  also,  Fallon  v.  Brittain,  84  Cal.  514,  24  Pac 
381,  as  to  power  of  courts  generally  to  correct  records  where  it  can 
be  done  by  the  record;  also  cases  there  cited. 
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for  trial  in  the  lower  iXfuit,  when  it  was  discovered  that  the 
jucigment  of  the  supreme  eonrt,  as  entered,  afi&rmed  the  judg- 
ment below,  instead  of  afSrming  the  order  granting  a  new 
trial.  Thereupon  the  lower  court  stopped  the  proceedings. 
The  supreme  court  in  granting  the  motion  to  amend,  said: 
**The  entry  here  of  the  affirmance  of  the  judgment  was,  as 
clearly  appears  from  the  context,  designed  to  apply  to  the  order 
granting  the  motion  for  a  new  triaL  This  error — ^if  it  be  one, 
taking  the  whole  proceeding  together — is  readily  correctible 
by  the  record;  and  all  courts  have  the  power  to  amend  clerical 
errors  and  enter  a  judgment  nunc  pro  tunc,  when  the  record 
itself  discloses  the  error;  and  this,  though  the  term  has  elapsed 
'at  which  the  entry  was  made.** 

§  730.    Modiflcations  without  rehearing— EztensiYe  meaning 
of  latter  term. 

In  consonance  with  the  elabora^  consideration  of  the  sub- 
ject of  rehearings,  and  of  the  powers  of  the  court  over  its  judg- 
ments, prior  to  the  expiration  of  the  period  of  thirty  days 
fixed  in  the  constitution  in  the  Jessup  case,  it  may  be  now  con- 
sidered well  established  that  whatever  the  court  may  do  upon 
a  petition  for^  and  upon  a  formal  rehearing  in  open  session  of 
the  court,  it  may  do  upon  its  own  motion,  without  these,  or  any 
formalities  whatever.  This  proposition  was  fully  stated  and 
the  reasons  in  its  support  were  learnedly  advanced  in  Niles  v. 
Edw'ards,***  as  follows:  'TJnder  the  constitution  of  this  state, 
there  is  but  one  supreme  court  and  the  jurisdiction  which  ia 
vested  in  it  may  be  exercised  either  in  bank  or  in  department; 
and  in  either  case  its  exercise  is  of  equal  import.  The  juris- 
diction of  the  court  in  bank  and  in  department  is  co-ordinate, 
and  although  in  bank  it  may  exercise  a  control  over  the  action 
of  a  department,  yet  such  jurisdiction  is  supervisory,  rather 
than  appellate.  As  the  constitution  requires  the  court  to  *al- 
ways  be  open  for  the  transaction  of  business,'  any  order  that 
is  made  by  a  majority  of  the  justices  is  an  order  of  the  court 
in  bank,  and  the  exercise,  by  the*  justices  of  this  supervisory 
control  of  the  action  of  a  department  is  the  action  of  the  court 

25  96  CaL  41,  42,  45,  30  Pac.  134.     See,  also,  Langley  v.  Vail,  54 
Cftl.  435;  Aldrich  v.  Willis,  55  Cal.  86;  Puliiam  v.  Bernett,  55  CaL 
868. 
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in  bank.  Nor  is  it  necessary  for  the  exercise  of  this  supervisory 
jurisdiction  that  a  distinct  order  be  made  that  the  cause  be 
heard  m  bank.  The  modification,  by  the  court,  of  the  action 
of  a  department  implies  that  it  has  already  given  to  such  action 
its  consideration,  and  includes  or  dispenses  with  the  formal 
order  therefor.  The  provision  in  the  constitution  that  within 
thirty  days  after  judgment  has  been  pronounced  in  a  cause  by 
a  department  an  order  may  be  made  that  it  be  heard  and  de- 
cided in  bank,  is  merely  a  provision  that  the  cause  may,  after 
such  judgment,  be  considered  and  determined  by  the  court  in 
bank,  and  does  not  necessarily  imply  that  an  additional  and 
oral  argument  must  be  made  or  listened  to  before  it  can  be 
so  considered  or  determined.  The  term  Tieard,'  as  here  used, 
is  taken  from  the  practice  in  equity  procedure,  and  corresponds 
to  the  term  *trial,'  as  used  in  cases  at  law.  It  signifies  th'3 
consideration  and  determination  of  a  cause  by  the  court  or 
by  a  judge,  as  distinguished  from  a  trial  of  a  cause,  which  i^ 
a  term  more  properly  predicated  of  its  determination  by  a  jury. 
....  In  the  exercise  of  its  power  to  hear  a  cause  in  bank 
after  a  judgment  thereon  has  been  pronounced  in  department, 
the  court  is  not  limited  to  an  application  therefor  by  a  party 
to  the  cause,  or  to  the  grounds  upon  which  such  application 
may  be  made,  but  this  power  may  be  exercised  by  it  upon  its 
own  motion,  irrespective  of  such  application.  The  department 
that  pronounced  the  judgment  may  itself  modify  or  vacate  the 
same,  as  may  also  the  court  in  bank,  or  a  majority  of  the  jus- 
tices of  the  court.  An  application  that  a  cause  may  be  so  heard^ 
whether  addressed  to  the  chief  justice  or  to  the  court,  is  in  fact 
an  application  to  the  court  in  bank;  and  it  has  been  the  in* 
variable  practice  of  the  court  since  its  organization  to  consider 
such  applications  when  convened  in  bank.  Although  the  ap- 
plication may  be  granted  upon  the  order  of  the  chief  justice 
with  the  concurrence  of  two  associate  justices,  yet  the  order  is 
none  the  less  the  result  of  a  consideration  by  the  court  in  bank, 
and  is  to  be  regarded  as  the  action  of  the  court  in  bank,  by 
virtue  of  the  provision  in  the  constitution  that  an  order  so  made 
shall  have  the  same  effect  as  if  made  by  a  majority  of  the 
members  of  the  court.''  In  several  prior  cases,  the  power  to 
make  considerable  modifications  had  been  exercised,  without 
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question  as  to  its  possession.  In  Pollard  v.  Putnam,*'  a  judg- 
ment had  been  rendered  by  the  court  in  department  reyersing 
tbe  cause,  and  remanding  it  to  the  court  below  with  instructions 
to  enter  judgment  in  favor  of  the  defendant,  and  thereafter 
the  court  in  bank,  without  making  any  order  that  the  cause 
be  heard  in  bank,  modified  the  judgment  by  remanding  the 
cause  for  a  new  trial.  So,  in  Faulkner  v.  Hendy,*''  the  court 
in  bank  made  a  radical  change  in  the  judgment  that  had  been 
pronounced  in  department,  without  ordering  the  cause  to  be 
heard  in  bank.  And  the  department  has  itself  modified  its 
own  judgments.** 

§  731.    Disqualification  of  justices. 

The  reports  disclose  many  instances  in  which  justices  of 
appellate  courts,  were  disqualified,  by  reason  of  interest,  re- 
lationship, or  having  acted  as  counsel  for  a  party. 

Where  they  do  not  hear  the  argument,  in  cases  where  there 
is  oral  argument,  it  is  the  usual  course  for  those  who  do  hear 
it  to  ask  consent  of  counsel  for  the  absent  justices  to  partici- 
pate in  the  decision;  and  there  is  probably  no  instance  of  rec- 
ord where  such  consent  was  withheld.  The  constitutional  pro- 
vision on  the  subject*®  appears  to  disqualify  those  who  do  not 
hear  oral  argument,  if  there  be  oral  argument,  from  partici- 
pating in  the  decision.  It  was  construed  in  Niles  v.  Ed- 
wards,*® as  seen  in  the  extensive  quotation  from  that  case  in 
the  last  preceding  section. 

§  732.    Beargument  on  account  of  equal  division  of  court. 

Since  appellate  courts,  probably  without  an  exception,  con- 
sist of  an  odd  number  of  justices,  it  is  obvious  that  unless  there 
be  a  vacancy,  or  a  disqualification  of  one  or  more  of  them,  or 
inability  from  any  cause  to  act,  there  cannot  be  an  equal  di- 
vision of  the  court  upon  any  question.  Nevertheless,  an  equal 
division  sometimes  occurs,  on  account  of  the  existence  of  one 

26  54    Cal.   630.     See,  also,  Withers    v.  Little,   56    Cal.    373,    and 
People  ▼.  Miles,  66  CaL  402,  where  similar  action  was  taken. 

27  80  Cal.  638,  22  Pac.  401. 

28  O'Connor  v.  Flynn,  57  Cal.  297. 

29  Cal.  Const.,  art.  6,  $  2. 

80  95  CaL  41,  43,  30  Pac.  134. 
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or  more  of  the  above  causes.  If  the  disqualification  conasts 
in  the  fact  of  a  vacancy  on  the  bench,  or  of  a  failure  to  hear 
argument,  it  may  be  removed  by  a  reargument,  and  a  resub- 
mission  in  due  course,  or  after  the  filing  of  the  vacancy. 

In  case  of  an  equal  division  which  cannot  be  obviated  by 
reargument,  if  the  question  be  upon  the  reversal  or  affirmsnee 
of  the  judgment,  on  appeal  or  writ  of  error,  the  judgment 
stands  aflSrmed.** 

The  general  rule  seems  to  be  that  where  the  motion  is  such 
as  to  make  an  affirmative  decision  indispensable  to  the  fnriher 
progress  of  the  action,  the  action  must  stop  in  case  of  aneqnal 
division ;  but,  where  the  motion  is  in  arrest  of  the  progress  of 
the  action,  an  equal  division  is  equivalent  to  a  denial  of  iha 
motion,  and  the  case  proceeds  as  if  the  motion  had  not  beea 
made.^ 


81  Ayres  v.  Bensley,  82  CaL  620;  Oase  of  the  Antelope,  10  Wheat 
66;  Etting  ▼.  Bank  of  United  States,  11  Wheat.  59. 

82  AyreB  v.  Bensley,  32  CaL  620,  634;  Goddard  ▼.  Ck>f5n,  DtTiea, 
381,  and  where  the  diviBion  occura  on  a  motion  in  arrest  of  jndgmeBt 
in  a  trial  court,  judgment  must  be  entered  on  the  verdict:  United 
States  V.  Worrall,  2  Dall.  384,  388.  If  on  a  motion  for  new  trial  it 
must  be  denied:  United  States  ▼.  Daniels,  Wheat.  542;  Cahill  t. 
Binn,  6  Binn.  99.  If  on  the  admission  of  testimony  it  stands  re- 
jected: Ayeres  ▼.  Bensley,  82  CaL  620,  624. 
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CHAPTEE  44. 

ISSUANCE  AND  RECALL  OF  REMTTTITUIL 

I  733.    Certifying  reeult  of  appeal  to  lower  court — ^RemittitTir. 
f  734.    Recall  of  remittitur. 

§  733.  Certifying  result  of  appeal  to  lower  court — ^Bemittitur. 
The  disposition  of  the  appeal  is  commonly  spoken  of  as  the 
''Judgment^'  of  the  appellate  court  More  properly  speaking, 
it  is  an  order.  Even  where^  instead  of  an  outright  reversal 
cr  aflfirmance,  that  court  modifies  the  judgment  of  the  lower 
court,  the  actual  change  is  merely  directed  to  he  made,  and  is 
not  directly  made  by  the  appellate  court  It  is  made,  however, 
by  the  lower  court,  as  a  judicial  agency  of  the  appellate  court, 
and,  in  that  sense,  the  new  judgment,  so  entered,  is  to  all  in- 
tents and  purposes  that  of  the  appellate  court 

In  practice  an  outright  aflSrmance  or  reversal,  with  or  without 
a  direction  for  a  new  trial,  is  accomplished  by  adding  the  re- 
mittitur to  the  judgment-roll  in  the  lower  court,  and  spreading 
it  on  the  minutes  of  the  court.  But,  in  the  case  of  a  modifi- 
cation, something  more  is  required.  In  that  case,  a  new  and 
different  judgment  must  be  entered.  iTieoretically,  it  may 
be  entered  by  the  clerk  pursuant  to  the  direction  of  the  higher 
court.  Usually,  however,  some  attorney  interested  in  having 
the  new  judgment  entered  makes  a  draft  of  what  he  thinks  it 
should  be,  and  submits  it  to  the  judge,  who,  when  in  conformity 
with  the  direction  of  the  higher  court,  causes  it  to  be  entered. 

The  remittitur  is  an  instrument  in  writing,  containing  the 
result  of  the  appeal,  as  declared  by  the  appellate  court,  certified 
by  its  derk.  In  issuing  and  transmitting  it,  the  clerk,  being 
in  California,  a  state  oflBcer,  subject  to  statutory  control,  pro- 
ceeds under  the  code  provision, reading  as  follows  :*  "When  judg- 
ment is  rendered  upon  the  appeal,  it  must  be  certified  by  the 
clerk  of  the  supreme  court  to  the  clerk  with  whom  the  judg- 

J  CaL  Coae  Civ.  Proc,  $  958. 
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ment-roU  is  filed,  or  the  order  appealed  from  is  entered.  In 
cases  of  appeal  from  the  judgment,  the  clerk  with  whom  the 
roll  is  filed  must  attach  the  certificate  to  the  judgment-roll,  and 
enter  a  minute  of  the  judgment  of  the  supreme  court  on  the 
docket,  against  the  original  entry.  In  cases  of  appeal  from 
an  order,  the  clerk  must  enter  at  length  in  the  records  of  the 
court  the  certificate  received,  and,  against  the  entry  of  the  order 
appealed  from,  a  reference  to  the  certificate,  with  a  brief  state- 
ment that  such  order  has  been  affirmed,  reversed,  Or  modified 
by  the  supreme  court  on  appeal/'  Standing  alone,  this  pro- 
vision would  require  the  clerk  to  issue  the  remittitur  immedi- 
ately following  the  decision;  but  it  must  be  read  in  connection 
with  the  constitutional  provision,*  allowing  thirty  days  for  the 
disposition  of  the  matter  of  rehearing,  and  the  rule  of  court 
on  the  same  subject.^ 

Where  the  remittitur  is  properly  and  regularly  issued  it 
devests  the  appellate  court  of  jurisdiction.^    The  reasons  for 

2  Art.  6,  $  2,  Gal.  Const.  1879.  See  Hog's  Back  Cons.  M.  Co.  v. 
New  Basil  O.  M.  Co.,  65  Cal.  22,  23,  2  Pac.  489,  holding  thai  a  judg- 
ment by  department  is  not  final  until  the  expiration  of  thirty  days 
from  its  rendition,  unless  the  chief  justice  and  two  associate  jus- 
tices shall  approve  it,  and  a  remittitur  should  not  be  issued  for 
thirty  days  thereafter. 

8  See  ante,  $  725  et  seq. 

4  People  V.  Sprague,  57  Cal.  148;  Blanc  v.  Bowman,  22  Cal.  24,  26; 
Leese  v.  Clark,  20  Cal.  387;  Bichardson  v.  Chicago  Packing  etc.  Co., 
135  Cal.  311,  67  Pac.  769;  Herrlich  v.  McDonald,  83  Cal.  605,  23  Pac. 
710;  Ward  v.  Springfield  Fire  etc.  Ins.  Co.,  12  Wash.  631,  42  Pac. 
119;  State  v.  Faulds,  17  Mont.  140,  42  Pac.  285.  In  Bichardson  v. 
Packing  Co.,  supra,  McFarland,  J.,  delivering  the  opinion,  said: 
^*When  a  remittitur  has  gone  down  to  the  lower  court,  this  court 
has  lost  jurisdiction  of  the  case,  unless  it  has  been  issued  inadver- 
tently or  some  fraud  or  imposition  has  been  practiced  upon  the 
court  or  the  opposite  party;  and  in  such  case  the  remittitur  is 
not  recalled  upon  the  theory  that  this  court  can  resume  a  jurisdic- 
tion once  lost,  but  upon  the  principle  that  an  order  made  inadvert- 
ently, or  obtained  by  fraud,  may  be  treated  as  a  nullity,  and  the 
case  considered  as  still  pending  in  the  cohrt.  (See  Trumpler  v. 
Trumpler,  123  CaL  248,  55  Pac.  1008,  and  cases  there  cited.)  But 
there  is  nothing  in  the  case  at  bar  that  brings  it  within  this  prin- 
ciple. This  court,  therefore,  had  lost  jurisdiction  of  the  above-en- 
titled cause  when  the  motion  to  recall  was  made." 
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such  loss  of  jurisdiction  are  thus  clearly  stated  in  Leese  v. 
Clark  :*  'The  supreme  court  has  no  appellate  jurisdiction  over 
its  own  judgments;  it  cannot  review  or  modify  them  after  the 
case  has  once  passed,  by  the  issuance  of  the  remittitur,  from  its 
control.  The  court  cannot  recall  the  case  and  reverse  its  de- 
cision after  the  remittitur  is  issued.'' 

§  734.    Becall  of  remittitur. 

If,  however,  the  issuance  of  the  remittitur  has  been  the  re* 
suit  of  mistake,  inadvertence,  or  fraud,  it  will  be  treated  as  a 
void  act,  which  the  court  will  proceed  to  rectify,  upon  a  show- 
ing of  the  facts.  This  was  done  in  Boland  v.  Kreyenhagen,* 
The  court  by  Chief  Justice  Sanderson,  after  stating  the  facts, 
reviewing  authorities,  and  stating  the  general  rule  as  to  loss 
of  jurisdiction  by  the  issuance  of  the  remittitur,  said:  ''But 
this  general  rule  rests  upon  the  supposition  that  all  the  pro- 
ceedings have  been  regular,  and  that  no  fraud  or  imposition 
has  been  practiced  upon  the  court  or  the  opposite  party;  for 
if  it  appears  that  such  has  been  the  case,  the  appellate  court 
will  assert  its  jurisdiction  and  recall  the  case.  Against  an 
order  or  judgment  improvidently  granted,  upon  a  false  sug- 
gestion, or  under  a  mistake  as  to  the  facts  of  the  case,  this  court 
will  afford  relief  after  the  adjournment  of  the  term;  and  will, 
if  necessary,  recall  a  remittitur  and  stay  proceedings  in  the 
court  below.  This  is  not  done,  however,  upon  the  principle 
of  resumption  of  jurisdiction,  but  upon  the  ground  that  the 
jurisdiction  of  the  court  cannot  be  devested  by  an  irregular  or 
improvident  order.  In  contemplation  of  law,  an  order  obtained 
upon  a  false  suggestion  is  net  the  order  of  the  court,  and  may 
be  treated  as  a  nullity.  If,  under  color  of  such  an  order,  the 
proceedings  have  in  part  found  their  way  back  to  the  court 
below,  yet  in  law  they  are  considered  as  still  pending  in  the 
appellate  court,  and  that  coart  may  take  such  steps  as  may  be 
necessary  to  make  the  fact  and  law  agree.^*  So,  if  a  party  to 
the  appeal  die,  after  submission^  but  the  fact  is  not  brought 

6  20  CaL  387. 

6  24  CaL  52,  59.    To  same  effect,  Trumpler  v.  Trumpler,  123  Gal. 
248,  55  Pac.  1008;  Ex  parte  Gallagher,  101  Cal.  113,  35  Pac.  449; 
Tit  low  V.  Cascade  Oatmeal  Co.,  16  Wash.  676,  48  Pac.  406. 
New  Trial,  Vol.  11—100 
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io  the  attention  of  the  court  until  after  the  issuance  of  the  re- 
mittitur^ it  will  be  recalled,  the  decision  and  opinion  set  adde, 
and  entered  as  of  the  date  of  the  argument^  and  anotho'  re- 
mittitur directed  to  issue  forthwith.^ 

But  the  remittitur  will  not  be  recalled  for  a  trivial  error, 
nor  for  other  cause  than  the  prevention  of  a  substantial  in* 
jury,*  With  respect  to  those  entitled  to  move  for  a  recall,  tiie 
court  is  by  no  means  technical;  and  it  was  held  that  a  pur- 
chaser of  all  the  property  involved  in  an  action  of  partition 
was  the  legal  representative  of  all  the  nominal  parties  to  the 
action,  within  the  meaning  of  section  473  of  the  Code  of  Civil 
Procedure,  and,  under  section  385  of  that  code^  had  control 
of  the  action,  both  in  the  court  below  and  in  the  supreme  oouit, 
and  had  the  right  to  move  to  recall  a  remittitur  obtained  by 
fraud  of  nominal  parties  to  the  record,  in  taking  steps  adveras 
to  his  rights  .• 

In  all  such  cases  the  reason  assigned  by  the  court  for  its 
action  was  that  the  order  or  judgment  had  been  irregularly 
made;  that  is,  made  upon  a  false  suggestion,  or  under  a  mis- 
take as  to  the  facts  of  the  case.  And  the  remittitur  was  i«- 
called  where  the  court  had  directed  that  a  petition  for  rehearing 
be  granted,  but  by  mistake  the  clerk  entered  an  order  d^3ring 
the  petition,  and  thereupon  issued  the  remittitur  forthwith. 
In  this  case  the  court  said:  ^^A  mistake  of  this  kind  stands 
upon  the  same  principle  as  a  fraud,  for  it  operates  as  a  fraud 
upon  the  rights  of  the  party  injured  by  it.^*  *® 

Upon  an  application  to  recall  the  remittitur  under  such  cir- 
cumstances, the  inquiry  is  not  limited  to  the  records  and  min- 
utes of  the  appellate  court.  The  facts  may  be  shown  by  affi- 
davits, and  the  justices  will  avail  themselves  of  their  recol- 
lection of  the  true  facts.** 

7  Halloway  v.  GalUac,  49  CaL  149. 

8  MorreU  v.  Miller,  28  Or.  354,  43  Pae.  490,  45  Pae.  246;  In  f 
Treadwell,  111  Cfcl.  189,  43  Pae.  584. 

•  Trumplor  v.  Trumpler,  123  CaL  248,  55  Pae  lOOa 

10  Vance  v.  Pena,  36  Cal.  828. 

11  See  two  cases  last  cited. 
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If  the  purpose  of  the  recall  is  to  amend  the  remittitur  by  the 
insertion  of  a  direction  with  respect  to  co^ts^  the  party  liable 
may  obviate  it  by  paying  the  costs.** 

According  to  the  doctrine  of  Hanson  v.  McCue,"**  the  de- 
posit of  a  petition  for  a  rehearing  in  an  express  office  within 
ample  time  to  have  reached  in  due  course  of  business  the  hands 
of  the  clerk  in  time,  according  to  the  rule  of  court,  is  equiva^ 
lent  to  a  filing  of  the  petition  within  such  time.  And  in  such 
case  the  remittitur  will  be  recalled  and  the  petition  considered. 
In  the  case  just  cited,  the  court  said :  "It  seems  that  the  coun- 
sel for  respondent  deposited  his  petition  for  rehearing  in  the 
office  of  the  express  company,  in  ample  time  to  reach  the  clerk 
of  this  cdurt  within  the  period  allowed  by  the  rule  for  filing 
the  petition,  in  the  ordinary  course  of  the  business  of  the 
company.  It  also  appears  that  this  was  the  cistomary  and 
most  reliable  means  of  transmission.  Here,  then,  was  no  negli- 
gence  on  the  part  of  counsel.  He  had  performed  fully,  and 
in  due  time,  all  that  he  could  be  required  to  do  in  ordinary 
cases,  and  in  the  absence  of  notice  that  the  petition  had  failed 
to  arrive  at  its  place  of  destination.  He  had  dispatched  it  by 
the  ordinary  and  best  method;  and  we  think  that  when  counsel 
have  fully  completed  their  duties  and  have  parted  with  the 
possession  of  the  petition  in  the  manner  described,  and  within 
ample  time  for  its  conveyance  to  the  court  within  the  period 
limited  by  the  rule,  it  should  be  construed  to  be  thencefor- 
nard  in  the  possession  of  the  officer  of  the  court  to  whom  it 
was  addressed.  In  contemplation  of  law,  the  petition' was  in 
the  hands  of  the  clerk,  within  the  time  limited  by  the  rule, 
and  if  lost,  may  be  supplied  as  oi^er  documents  lost  from  the 
files  of  the  court  may  be  supplied.  The  petition  being  deemed 
to  have  been  filed  in  time,  the  remittitur  issued  improperly. 
This  was  not  through  personal  fault  of  the  clerk,  but  was  error 
in  contemplation  of  law.'^  But  in  such  case — ^and  perhaps  the 
rule  would  be  held  to  apply  in  every  case  of  a  motion  to  recall — 
the  court  will  first  examine  the  petition  for  a  rehearing,  or 
for  other  relief  dependent  upon  a  recall  of  the  remittitur;  and 

12  Darker  v.  Garvey,  84  GaL  590,  24  Pac.  929. 

18  43  GaL  178.    An  identical  case  was  that  of  Bemal  v.  Wade, 
46  GaL  641. 
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if  it  is  apparent  as  a  result  of  snch  ezamination,  that  the  court 
could  not  grant  any  relief,  the  application  to  recall  will  be 
denied.  Thus,  in  Du  Baker  v.  CariUo^*  the  court,  in  denying 
the  application,  said:  "We  have  examined  and  considered  the 
petition  fdr  a  rehearing  and  find  nothing  in  it  to  shake  our 
confidence  in  the  correctness  of  our  former  ruling.  It  is  un- 
necessary for  us  to  determine  whether  there  is  a  sufiBcient  show- 
ing to  justify  us  in  recalling  the  remittitur,  inasmuch  as  it 
would  be  a  vain  act  to  recall  it  when  the  proceeding  would 
only  result  in  an  adherence  to  Our  former  ruling  on  the  merits 
of  the  appeal/' 

The  proper  practice  in  case  a  recall  of  the  remittitur  is 
desired  in  order  to  have  the  petition  for  a  rehearing  consid- 
ered, is  to  accompany  the  application  with  the  petition  for  a 
rehearing.  If  upon  an  inspection  of  the  petition  it  is  appareat 
that  a  rehearing  cannot  be  granted,  the  remittitur  will  not  be 
recalled,  notwithstanding  any  mistake  in  issuing  it.  And  the 
same  rule  would  apply  if  a  modification  of  the  final  order, 
or  any  other  relief,  were  sought,  which  could  only  be 
granted  upon  a  recall  of  the  remittitur.  Such  application 
stands  upon  a  similar  footing  as  an  application  to  set  aside 
a  default,  with  respect  to  a  showing  of  merits.  But  without 
regard  to  the  merits  of  the  application,  it  must  be  presented 
within  a  reasonable  time.^' 

14  52  CaL  473,  475. 

IB  See.  San  Francisco  v.  Calderwood,  58  CaL  855;  Douglas  ▼. 
Fulda,  59  CaL  285. 
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APPEALS  IN  CRIMINAL  CASES. 

§  735.  Provisions  governing  civil  cases  generally  applicablew 

S  736.  Constitutional  and  statutory  provisions. 

S  737.  Appeals  may  be  taken  by  either  side. 

S  738.  Of  the  record  on  appeal. 

§  739.    Provisions  limiting  time  for  presenting  bill  of  ezoeptiona  held 
to  be  merely  directory. 

§  740.  Presumptions  arising  upon  the  record. 

^  741.  Presumption  of  injury  from  error. 

§  742.  Disposal  of  the  appeal. 

I  743.  Effect  of  reversal  on  appeal  by  defendant. 

§  736.    Provisions  gfoveming  civil  oases  generally  applicable. 

Only  the  peculiarities  of  appeal  in  criminal  practice  can  be 
here  discussed.  Most  of  the  discussion  of  the  subject  of  appeal 
up  to  this  point  is  equally  applicable  to  civil  and  criminal  ap- 
peals. Some  of  the  formalities^  as  well  as  labor^  and  practically 
all  the  expense,  incidental  to  appeals  generally,  are  omitted, 
or  obviated  in  statutory  provisions  governing  appeals  in  crim- 
inal cases.  And  even  where  the  methods  of  taking  appeals 
prescribed  for  civil  actions  and  proceedings  are  not  applicable 
to  criminal  cases,  this  does  not  exclude  the  application  of  anal- 
ogous principles  governing  the  remedy,  in  the  absence  of 
specific  provisions  on  the  subject.  As  to  the  time  for  appeal- 
ing, and  the  method  of  instituting  and  perfecting  the  appeal, 
as  well  as  the  orders  and  proceedings  from  which  an  appeal 
may  be  taken,  the  provisions  of  penal  codes  and  statutes  control, 
where  such  provisions  are  found.  As  to  matters  of  general 
practice,  however,  in  the  absence,  of  such  specific  provisions, 
the  rule  and  principles  governing  in  civil  cases  may  be  freely 
resorted  to. 

§  736.    Constitutional  and  statutory  provisions. 

Appeals  in  criminal  cases  can  only  be  taken  and  prosecuted 
according  to  statutory  provisions  governing  that  class  of  cases. 
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Thej  cannot  be  prosecuted  nnder  provisions  governing  appeals 
in  civil  actions  and  proceedings,  where  statutes  governing  ap- 
peals in  criminal  cases  are  found.^  This  conforms  to  the 
general  rule  already  stated,  that  the  specific  remedies  for  exer- 
cising appellate  jurisdiction  provided  by  statute  are  exclusive.* 
This  also  results  from  the  condition  of  the  common  law,  whereby 
no  method  of  review  by  appeal  was  given.* 

By  section  4  of  article  6,  of  the  constitution  of  California, 
the  appellate  jurisdiction  of  the  supreme  court  in  criminal 
cases  extends  to  ''all  criminal  cases  prosecuted  by  indictment 
or  information  in  a  court  of  record/'  By  the  Penal  Code,* 
''cither  party  in  a  criminal  action,  amounting  to  a  felony,  may 
appeal  to  the  supreme  court  on  questions  of  law  alone."  The 
Code  of  Civil  Procedure,"^  following  the  constitution,  limits  the 
original  jurisdiction  of  the  superior  court  thus:  "5.  In  all 
criminal  cases  amounting  to  felony,  and  cases  of  misdemeanors 
not  otherwise  provided  for."  From  these  provisions  it  is  seen 
that  there  may  be  criminal  cases — ^and  in  fact  there  are — of 
which  the  superior  courts  have  exclusive  original  jurisdiction, 
in  which  no  appeals  can  be  taken  to  the  supreme  court. 

But  the  casus  omissus  in  section  1235  of  the  Penal  Code, 
which,  if  given  effect,  would  exclude  appellate  jurisdiction  of 
offenses  below  the  grade  of  felony,  is  not  permitted  to  have 
that  effect,  as  is  fully  fehown  elsewhere.® 

§  737.    Appeals  may  be  taken  by  either  side. 

The  Penal  Code  of  California  allows  appeals  to  both  the 
people  and  the  defendant,  upon  certain  questions,  those  given 
to  the  state  being  much  more  limited  than  those  given  to  de- 
fendants. An  appeal  may  be  taken  by  the  people:  1.  From 
an  order  setting  aside  the  indictment  or  information;  2.  From 

1  State  V.  Wallace,  41  Ind.  446;  Sturm  v.  State,  74  Ind.  27a. 

2  See  ante,  S  466 ;  Frazier  v.  State,  106  Inid.  662,  7  N.  £.  378. 

8  See  ante,  §S  462-466;  Begina  v.  Murphy,  L.  R.  2  P.  C.  63«j  B^ 
gina  V.  Bertrand,  10  Cox  0.  C.  618. 
4  Cal.  Pen.  Code,  $  1236. 
6  $    76. 
e  See  ante,  (  478. 
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a  judgment  for  the  def endanii  on  a  demurrer  to  the  indictment 
or  information;  3.  Prom  an  order  granting  a  new  trial;  4. 
From  an  order  arresting  judgment;  5.  From  an  order  made 
after  judgment^  affecting  the  substantial  rights  of  the  people  ^ 
6.  From  an  order  of  the  court  directing  the  jury  to  find  for 
the  defendant.^  This  provision  is  literally  construed.  An  ap- 
peal cannot  be  maintained  on  behalf  of  the  people  from  an  order 
made  by  the  superior  court  of  its  own  motion,  dismissing  a 
criminal  action .•  And  an  appeal  taken  by  the  people  from  an 
order  setting  aside  an  information  will  be  dismissed  by  the 
appellate  court  of  its  own  motion  for  want  of  jurisdiction, 
although  the  objection  is  not  raised  by  respondent.* 

7  Cal.  Pen.  Code,  f  1238. 

«  People  V.  More,  71  Cal.  640,  12  Pac  631.  In  this  caee  the  court, 
In  granting  the  motion  to  dismiss  the  appeal,  said:  "The  respondent 
moves  to  dismiss  the  appeal,  upon  the  ground  that  the  order  is  one 
from  which  no  statutory  right  of  appeal  is  given  to  the  people.  It 
is  certainly  not  one  of  the  enumerated  oases  in  which  a  right  of  ap- 
peal is  given  by  section  1238  of  the  code,  and  there  is  no  other  statu- 
tory provision  giving  such  right  It  is  contended,  however,  by  ap- 
pellant, that  as  the  constitution  gives  this  court  appellate  jurisdic- 
lion  of  questions  of  law  arising  'in  all  criminal  caflcs  prosecuted,  by 
indictment  or  information,  in  a  court  of  record,'  therefore  there  is 
no  jurisdiction  here,  although  no  statutory  machinery  for  the  ap- 
peal has  been  provided,  as  held  in  People  v.  Jordan,  65  Cal.  644,  4 
Poc.  683.  But  the  order  in  question  is,- in  its  nature  and  character, 
one  from  which  the  people  cannot  appeal.  The  power  under  which 
the  order  was  made  is  substantially  the  same  as  that  held  by  the 
attorney  general  in  England,  and  by  the  prosecuting  officer  in  many 
of  the  American  states^  to  enter  a  nolle  prosequi.  The  court,  for  the 
purpose  of  the  order  of  dismissal,  takes  charge  of  the  prosecution, 
and  acts  for  the  people.  It  holds  the  power  to  dismiss,  ae  the  attor- 
ney general  in  England  holds  the  power  to  enter  a  nolle  prosequi 
by  virtue  of  the  office  and  the  law;  and  it  is  exercised  upon  official 
responsibility.  The  court  having  acted  for  the  people,  and  under  ex- 
press power  granted  by  them  to  so  act  in  their  criminal  prosecutions, 
tljere  is  no  appeal  on  their  part  for  such  action.  Of  course,  if  a  de- 
fendant should  appeal  from  such  an  order,  as  he  well  might  if  it 
were  made  after  the  impaneling  of  a  jury,  a  different  case  would  be 
presented:  Commonwealth  v.  Tuck,  20  Pick.  365." 

9  People  V.  Richter,  113  Cal.  473,  45  Pac.  811;  People  v.  Higgins, 
114  CaL  63,  45  Pac.  1004. 


§  738  APPELLATE  PRACTICE.  1592 

•  An  appeal  may  be  faken  by  the  defendant:  1.  Prom  a  final 
judgment  or  conviction;  2.  Prom  an  order  denjring  a  motion 
for  a  new  trial;  3.  Prom  an  order  made  after  judgment,  af- 
fecting the  substantial  rights  of  the  party.^® 

The  Penal  Code  of  California  makes  no  provisions  for  an 
entry  of  judgment  on  demurrer,  other  than  the  entry  of  an 
order  upon  the  minutes.  The  entry  of  such  an  order  in  the 
minutes  is  a  judgment,  and,  where  a  demurrer  to  an  indictment 
is  sustained,  an  appeal  from  such  decision  is  effectual,  although 
the  notice  of  appeal  states  that  the  appeal  is  taken  from  the 
''order*'  sustaining  the  demurrer.** 

§  738.    Of  the  record  on  appeal. 

The  rule  that  the  appellant  has  the  burden  of  affirmatively 
showing  error  applies  equally  in  criminal,  as  in  civil,  cases.  The 
rule  is  susceptible  of  as  numerous  illustrations  under  the  one 
head  as  the  other.  There  is  no  perceivable  difference  in  the 
application  of  the  rule  by  reason  of  the  fact  that  it  is  a  crim- 

10  Cal.  Pen.  Code,  §  1237.  Section  1240  prescribes  the  method  of 
taking  the  appeal.  It  is  held  that  sections  284  and  285  of  the  Code 
of  Civil  Procedure  have  no  application  to  criminal  cases,  and  that 
a  notice  of  appeal  may  be  signed  by  any  attorney  of  the  court  author- 
ized by  the  defendant:  Ex  parte  Clarke,  62  Cal.  490.  It  is  no  objection 
to  the  jurisdiction  of  the  supreme  court  to  entertain  the  appeal  that 
the  lower  court  exceeded  its  jurisdiction  in  the  particular  case:  People 
V.  Pingxee,  61  Cal.  141.  Order  made  after  the  affirmance  of  a  capital 
conviction,  fixing  the  time  and  place  of  execution,  is  an  appealable 
order,  and  an  appeal  therefrom  cannot  be  considered  upon  its  merits 
upon  a  motion  to  dismiss,  or  be  dismissed  upon  the  grounds  that  it  is 
frivolous:  People  v.  McNulty,  95  Cal.  594,  30  Pac.  963.  But  no  appeal 
lies  in  a  criminal  case  from  an  order  denying  a  motion  in  arrest  ot 
judgment:  People  v.  Henry,  77  Cal.  445,  19  Pac.  830;  People  v.  Mark- 
ham,  64  Cal.  167,  49  Am.  Rep.  700,  30  Pac.  620;  People  v.  Cline, 
83  Cal.  374,  23  Pac.  391;  People  v.  Dolan,  96  Cal.  315,  31  Pac.  107; 
People  V.  Majors,  65  Cal.  100,  3  Pac.  401 ;  People  v.  Sansome,  98  Cal. 
235,  33  Pac.  202.  Nor  will  an  appeal  lie  from  a  judgment  on  a  plea 
of  former  conviction,  such  not  being  a  final  judgment:  People  t. 
Majors,  65  Cal.  100,  3  Pac.  401. 

11  People  V.  Jordan,  65  Cal.  644,  4  Pac.  683.    To  same  effect,  People 
V.  Long,  121  Cal.  494,  53  Pac.  109.7,  holding  bill  of  exceptions  neeeasarj 
upon  such  appeal. 
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inal  case,  rather  than  a  civil  case.^  And  when  an  appeal  in 
a  criminal  case  is  taken  only  on  the  judgment-roll,  which  con- 
tains the  written  instructions  presented  and  indorsed  as  given 
or  refused,  but  also  shows  that  oral  instructions  were  given, 
the  nature  or  contents  of  which  do  not  appear  as  part  of  the 
record,  an  instruction  refused  cannot  be  reviewed.  Appellant 
Inust  either  show  that  such  instruction  was  not  given  elsewhere, 
or  give  the  respondent  an  opportunity  to  show  that  it  was 
given.^* 

If  on  appeal  from  a  judgment  of  conviction  the  bill  of  ex- 
ceptions merely  states  that  each  party  introduced  evidence  to 
sustain  the  issue  on  their  respective  parts,  without  any  further 
setting  out  of  the  testimony,  an  examination  as  to  the  facts  is 
thereby  precluded.^*  In  shorty  nothing  can  take  the  place  of 
omitted  evidence,  except  a  statement  in  the  bill  that  there  was 
no  evidence,  or  such  a  statement  or  condition  of  the  record  as 
warrants  the  inference  that  none  of  it  has  been  omitted.  It 
was  held  that  an  instruction  acknowledging  error,  and  direct- 
ing the  jury  to  disregard  the  evidence,  was  not  ground  for  re- 
versal, it  not  appearing  in  the  absence  of  the  evidence  that  the 
error  was  harmful  or  affected  a  substantial  right.**^  So,  if  the 
appellant  claims  that  there  was  error  in  admitting  the  transcript, 
because  the  original  notes  were  not  filed,  he  must  show  afiBrma- 
tively  that  they  were  not  filed.*^    Nor  will  an  instruction  be 

12  Evidence  not  coneideredi  though  in  the  transcript,  unleee  em- 
bodied in  a  bill  of  exceptions  or  identified  in  some  other  mode  recog- 
nized by  law:  People  v.  Fredericks,  10(J  Cal.  654,  39  Pac.  944;  People 
V.  Mahoney,  77  Cal.  629,  20  Pac.  73;   State  v.  Millis,  19  Mont.  444, 

48  Pac.  773.    And  not  sufficient  if  merely  contained  in  the  assignment 
of  errors:  People  v.  Bemmerly,  98  Cal.  299,  33  Pac.  263.    Question  of 
sufficiency  not  reviewed  where  transcript  does  not  purport  to  contain 
all  the  evidence:  People  v.  Carroll,  80  Cal.  153,  22  Pac.  129;  People  v. 
Tonielli,  81  Cal.  275,  22  Pac.  «78;   People  v.  Ebanks,  117  Cal.  652, 

49  Pac.  1049,  holding  that  where  the  record  does  not  contain  all  of 
the  defendant's  examination  in  chief,'  it  will  not  be  presumed  that  the 

cross-examination  was  improperly  allowed  upon  the  matter  not  tes- 
tified to  by  the  defendant  in  chief. 

18  People  V.  Von,  78  Cal.  1,  20  Pac.  36. 

14  People  V.  Dye,  62  Cal.  523. 

■   15  People  V.  Olsen,  80  Cal.  122,  22  Pac.  126. 

16  People  V.  Grundell,  76  Cal.  301,  17  Pac.  214.     In  this  case  the 
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held  Tmwarranted  in  the  ahsence  of  the  evidence,  nnless  erro- 
neous in  any  conceivable  state  of  the  evidence.^''^  Nor  can  there 
be  a  reversal  npon  appeal  because  of  the  failure  of  the  prosecu- 
tion to  bring  the  defendant  to  trial  within  sixty  days  after  the 
iiling  of  the  information,  where  the  bill  of  exceptions  is  en- 
tirely silent  as  to  the  orders  of  the  court  postponing  the  trial 
and  refusing  to  dismiss  the  prosecution,  and  there  is  nothing 
in  the  transcript  upon  appeal  as  to  the  orders,  except  the  record 
entries  made  by  the  clerk  of  the  trial  court,  which  fail  to  show 
any  objection  by  the  defendant  to  the  continuance,  or  that  good 
cause  for  denying  the  motion  to  dismiss  was  not  shown  by  the 
prosecution.**  Under  the  same  rule,  a  specification  of  error 
in  a  bill  of  exceptions  in  a  criminal  case^  as  to  certain  remarks 
claimed  to  have  been  made  by  the  district  attorney  in  his  clos- 

court  said:  ''At  the  trial  the  prosecution  read  in  evidence,  against  the 
defendant's  objection,  the  shorthand  reporter's  transcript  of  the  tes- 
timony of  one  Lewis,  given  before  the  committing  magistrate,  and  this 
is  assigned  as  error.  Section  869  of  the  Penal  Ck)de  provides  for  the 
taking  down  of  such  testimony  'as  a  deposition,'  and  that  'the 
transcript  of  the  reporter  appointed  as  aforesaid,  when  written  out  in 
longhand  writing,  and  certified  as  being  a  correct  statement  of  such  tes- 
timony and  proceedings  in  the  case,  shall  be  prima  facie  a  correct  state- 
ment of  such  testimony  and  proceedings.'  And  the  section  goes  on  to 
provide  that  'the  reporter  shall,  within  ten  days  after  the  dose  of 
such  examination,  if  the  defendant  be  held  to  answer  the  charge, 
transcribe  into  longhand  writing  his  said  shorthand  notes,  and  certify 
and  file  the  same  with  the  county  clerk  of  the  county  or  city  and 
county  in  which  the  defendant  was  examined,  and  shall,  in  all  cases, 
file  his  original  notes  with  said  clerk.'  In  the  case  of  Reid  v.  Reid,  73 
Cal.  206,  14  Pac.  781,  it  was  held  by  department  two  that  section 
273  of  the  Code  of  Civil  Procedure  did  not  render  the  unfiled  transcript 
of  the  reporter  admissfbie  as  evidence.  But  that  case  is  not  similar  to 
this,  in  the  first  place,  the  transcript  in  that  case  was  not  filed,  and 
stress  was  laid  upon  that  circumstance  in  the  opinion.  In  this  case 
it  was  filed.  Such  a  transcript,  when  filed  by  Che  officer  in  pursuance 
of  a  provision  of  law,  may  be  regarded  as  in  the  nature  of  an  official 
entry:  Code  Civ.  Proc.,  $  1920.  The  publicity  of  such  a  record  is  a 
safeguard  against  the  dangers  mentioned  in  Reid  v.  Reid.  Such  a 
document  is  quite  a  different  thing  from  the  unfiled  and  unsworn  cer- 
tificate of  one  who  may  no  longer  be  an  officer,  produced  at  the  trial 
from  the  pocket  of  one  of  the  parties." 

17  See  People  v.  Williams,  76  Cal.  306,  17  Pac.  211. 

18  People  v.  Douglass,  100  Cal.  1,  34  Pac  490. 
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ing  argamenili^  to  the  jury,  outside  the  evidence  in  the  ease,  and 
prejudicial  to  the  defendant,  will  not  be  considered  where  the 
hill  of  exceptions  does  not  show,  other  than  by  such  specifica- 
tions, that  the  district  attorney  did,  in  fact,  make  such  re- 
marks.** 

But  a  bill  of  excepti<tos  is  to  be  read  in  connection  with  the 
record,  of  which  it  forms  a  part,  and  a  document  set  out  in 
another  part  of  the  record,  which  is  suflaciently  identified  as 
the  one  referred  to  in  the  bill  of  exceptions,  may  be  deemed  a 
part  of  it,  and  considered  in  passing  upon  the  merits  of  an 
exception  reserved  by  such  biU.*® 

The  written  instructions  of  the  court,  if  any,  are  part  of  the 
judgment-roll  and  should  appear  therein,^  and  should  not  be 
duplicated  in  the  bill  of  exceptions.**  Any  oral  charge  of  the 
court  is  required  to  be  taken  down  by  the  court  reporter.** 
They  should  appear  in  the  bill  of  exceptions  with  a  state- 
ment showing  the  action  of  the  court  thereon.**  But  the 
reporter's  notes  are  not  conclusive  on  the  court,  whose  duty 
it  is,  in  settling  the  bill  of  exceptions,  to  insert  what  he  actually 
said  to  the  jury,  as  a  substitute  for  what  the  reporter  may  have 
erroneously  stated  was  said.*'  In  short,  the  bill  should  con- 
it  People  V.  Faulke,  96  Cal.  17,  30  Pac.  837. 

20  People  V.  Wallace,  94  Cal.  497,  29  Pac.  950. 

21  See  Cal.  Pen.  Code,  $  1207,  designating  the  following  papers  as 
constituting  the  judgment-roll:  1.  The  indictment  or  information,  and 
a  copy  of  the  minutes  of  the  plea  or  demurrer;  2.  A  copy  of  the 
minutes  of  the  trial ;  3.  The  charges  given  or  refused,  and  the  indorse- 
ments thereon;  and  4.  A  copy  of  the  judgment. 

22  People  V.  Cole,  127  Cal.  6^6,  59  Pac.  984;  People  v.  Gibson,  106 
Cal.  458,  39  Pac.  864,  holding  also  that  where  an  instruction  appears 
in  an  erroneous  form  in  the  bill  of  exceptions  and  in  a  different  form 
in  the  judgment-roll,  which  is  not  erroneous,  the  form  of  instruction 
as  given  in  the  judgment-roll  will  be  taken  as  correct  upon  appeal. 

23  Cal.  Pen.  Code,  §  1093,  subd.  6. 

24  People  V.  Clark,  106  Cal.  32,  39  Pac.  53. 

2V  People  V.  Cox,  76  Cal.  281,  18  Pac.  332.  An  unauthenticated  copy 
of  the  oral  instructions  of  the  court,  not  approved  by  the  judge  or  cer- 
tified by  the  reporter,  cannot  derive  verity  from  being  inserted  by  the 
clerk  in  the  judgment-roU:  People  v.  O'Brien,  78  Cal.  41,  20  Pac. 
359. 
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tain  all  that  is  material  and  not  embTaced  in  Ihe  jndgmaii- 
rolL^ 

The  notice  of  appeal  ia  not  part  of  the  judgment-roll  It 
should  appear  in  the  transcript^  which  must  also  show  senice. 
If  service  be  not  shown,  the  appeal  will  be  dismissed.*^  And 
if  insufficiency  of  evidence  be  one  of  the  grounds  relied  upon, 
it  should  be  so  specified  in  the  bill  of  exceptions,  ihongfa  it  is 
not  necessary  in  a  criminal  case  to  specify  the  particalars  of 
insuflSciency.** 

§  739.  Frovision  limiting  time  for  presenting  bill  of  ezeep- 
tions  held  to  be  merely  directory. 
The  requirement  of  the  statute  with  reference  to  the  time  of 
presenting  bills  of  exceptions  in  criminal  cases  is  less  strictly 
enforced  than  in  civil  cases.  The  provision  on  the  subject  in 
the  California  code  is  held  to  be  directory  merely,  notwithstand- 
ing its  mandatory  form.  The  rule  is  that  if  the  trial  judge 
has  actually  settled  the  bill,  the  supreme  court  will  not  lefuse 
to  consider  it,  though  presented  after  the  time  designated  in 
the  statute;  but,  if  the  judge  has  refused  to  settle  it  when  pre- 
sented too  late,  the  supreme  court  has  no  power  either  to  con* 
sider  it,  or  to  compel  its  settlement.*®    isevertheless,  it  is  the 

20  See  People  v.  O'Brien,  88  Cal.  483,  26  Pac.  36^,  holding  that  re- 
turn of  dheriff  upon  venire  under  which  trial  jury  was  summoned  in 
a  criminal  case  is  not  a  part  of  the  judgment-roH,  and  constitutes  no 
part  of  the  record  upon  appeal  from  the  judgment  when  not  incor- 
porated in  a  bill  of  exceptions:  People  v.  Von,  78  OaL  1,  20  Pac  35, 
holding  that  a  manuscript  purporting  to  be  the  oral  charge  of  the 
court,  which  is  not  incorporated  in  a  bill  of  exceptions,  or  authenti- 
cated in  any  way  provided  by  law,  cannot  be  considered  for  the  pur- 
pose of  determining  whether  a  written  instruction  presented  and  re- 
fused was  or  was  not  embodied  in  the  oral  charge.  To  same  effect. 
People  V.  Beaver,  83  Cal.  419,  23  Pac.  321 ;  People  v.  January,  77  CtL 
179,  19  Pac.  258;  People  v.  Keeley,  81  Cal.  210,  22  Fac.  693;  feople 
V.  Roorers,  81  Cal.  209,  22  Pac.  692;  People  v.  Louie  Foo,  112  Cal.  17, 
44  Pac.  453;  People  v.  McMahon,  124  Cal.  436,  67  Pac  224,  as  to 
affidavits  found  in  record. 

27  People  v.  Bell,  70    Cal.  33,  11    Pac  327;  People   v.  Cole>  119 
Cal.  668,  51  Pac  1082. 

28  People  v.  Crowley,  100  Cal.  478,  36  Pac  84. 

29  See  People  v.  Almfendares,  136  Cal.  660,  69  Pac  492;  People  t. 
Gonzales,  136  Cal.  666,  69  Pac.  487;   People  v.  White,  34  CaL  18S, 
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duty  of  the  judge  to  settle  tlie  bill,  though  presented  after  the 
statutory  time,  if  the  delay  be  shown  to  have  been  unavoidable 
or  excusable.*^ 

§  740.    Presumptions  arising  upon  the  record. 

Upon  a  record  which  is  defective,  in  respect  of  fullness  and 
completeness,  similar  presumptions  arise  as  on  appeals  in  civil 
cases.  In  other  words,  upon  appeal  all  presumptions,  or  in- 
tendments, are  in  favor  of  regularity  of  the  action  of  the  trial 
court.  If,  upon  such  appeal,  without  a  bill  of  exceptions,  any 
act  of  the  court  complained  of,  which  might  have  been  properly 
done  with  the  consent,  or  at  the  request,  of  the  defendant,  will 
not  be  reviewed.*^  A  great  number  and  variety  of  illustrations 
could  be  given,  A  few  will  be  found  in  the  note.^  There  is 
a  point,   however,  in  every  case,  at  which  the  burden  of  an 

^ving  same  oonstruction  to  flection  435  of  Criminal  Practice  Act. 
Where  a  bill  of  exceptions  is  settled  by  the  trial  judge  after  the 
expiration  of  the  statutory  period  allowed  therefor  the  reasons  which 
may  have  induced  such  action  will  not  be  inquired  into  on  appeal, 
but  will  be  presumed  to  have  been  sufficient:  People  v.  Raschke,  73 
Cal.  378,  15  Pac.  13;  People  v.  Lee,  14  Cal.  510. 

30  Brown  v.  Prewett,  94  Cal.  502,  29  Pac.  051. 

81  People  ▼.  Fowler,  88  Cal.  136,  25  Pac.  110;  People  v.  Swafford, 
65  Cal.  223,  3  Pac.  809;  People  v.  Johnson,  88  Cal.  171,  26  Fac.  1116; 
People  V.  Douglass,  100  Cal.  1,  34  Pac.  490,  holding  that  when  the 
record  upon  appeal  does  not  show  that  a  continuance  of  a  cnminai 
cause  was  objected  to  by  the  defendant  it  will  be  presumed  in  favor  of 
the  action  of  the  court  below  that  the  defendant  consented  to  the 
order:  People  v.  Curtis,  76  Cal.  57,  17  Pac.  941. 

82  See  People  v.  Holmes,  118  Cal.  444,  60  Pac.  675;  People  v.  Col- 
lins, 105  Cal.  604,  39  Pac.  16;  People  ▼.  Cline,  83  Cal.  374,  23  Pac. 
.^91.  presumption  of  presence  of  defendant;  People  v.  Barton,  88  Cal. 
176,  25  Pac.  1117,  that  nature  of  charge  was  slated  to  defendant; 
People  V.  Garcia,  25  Cal.  531,  that  if  record  does  not  show  that  charge 
was  oral  the  supreme  court  will  not  presume  that  it  w^as  oral,  but  the 
presumption  will  be  that  it  was  in  writing:  People  v.  Wheatley,  88 
Cal.  114,  26  Pac.  95,  that  transfer  of  case  was  regular;  People  v. 
Leong  Sing,  77  Cal.  117,  19  Pac.  254,  that  defendant  appearing  of 
record  by  two  names  was  equally  kno^m  by  both;  People  v.  Johnson, 
88  Cal.  171,  25  Pac.  IIIB;  People  v.  Bourke,  66  Cal.  455,  6  fac.  89; 
that  charge  lo  jury  given  orally  was  taken  down  by  shorthand  re- 
porter: People  ▼.  Huflf,  72  Cal.  117,  13  Pac.  168,  that  person  appointed 
to  take  charge  of  the  jury  was  officer  properly  qualified  for  that  pur- 
pose. 


§  741  APPELLATE  PEACTICE.  1598 

afBrmatire  showing  shifts.  Where  a  bill  o*  exceptions,  need  on 
a  motion  for  a  new  trial  in  a  criminal  case^  specifies  the  in- 
sufficiency of  the  evidence  to  justify  the  verdict,  it  is  the  duty 
of  the  prosecution  to  have  put  into  the  bill  some  evidence,  if 
any  there  be,  to  make  it  appear  that  there  was  proof  of  the  par- 
ticipation of  the  defendant  in  the  crime  charged;  and  it  will 
be  presumed  upon  appeal  that  such  specification  is  preceded  by 
all  the  material  evidence  bearing  thereupon." 

§  741.    Presxunption  of  injury  from  error. 

The  rule  as  to  the  presumption  of  prejudice  from  injury, 
shown  and  not  rebutted  by  the  record,  seems  to  be  somewhat 
more  liberal  in  favor  of  appellants  in  criminal  than  in  civil 
cases.  Whatever  may  be  said  in  civil  cases,  injury  will  be 
presumed  in  a  criminal  case,  unless  the  record  shows  affirma- 
tively that  the  error  was  without  prejudice  to  the  defendant. 
Accordingly,  in  People  v.  Eichards,  **  the  court  said:  "It  is 
thus  plain  that  the  instruction  is  erroneous.  Upon  its  face  it 
presents  an  unsound  proposition  of  law.  Viewed  from  any  and 
every  angle,  it  is  unsound,  for  under  no  possible  state  of  cir- 
cumstances which  the  record  might  present,  if  the  evidence  waa 
before  us  upon  a  bill  of  exceptions,  can  its  legality  be  justified. 
The  order  denying  a  new  trial  is  not  appealed  from,  nor  is  there 
in  the  record  any  statement  or  bill  of  exceptions  disclosing  the 
evidence.  Hence  the  court  cannot  say  that  the  instruction  U 
harmless.  While  error  will  not  be  presumed,  injury  from  error 
will  be  presumed;  and  upon  the  record  as  it  stands  it  is  im- 
possible for  the  court  to  say  that  no  injury  resulted  to  defendant 
from  the  giving  of  this  instruction.^'  And  in  People  ▼. 
Kamaunu,*^  the  court  said :  "And  if  it  be  admitted  that  there 
was  error,  the  question  then  would  be,  Did  the  error  affect 
the  substantial  rights  of  the  defendant?  If  we  cannot  de- 
termine whether  there  was  injury  or  not,  then,  since  the  de- 
fendant has  not  been  tried  as  the  law  of  the  land  directs,  we 
must  presume  injury.     For  to  be  so  tried  is  his  right.    But  if 

83  People  V.  Buckley,  116  Cal.  146,  47  Pac.  1009. 

34  136  Cal.  127,  128,  68  Pac.  477. 

35  110  Cal.  612,  42  Pac.  1000.  See,  also,  People  v.  Marshall,  112 
Cal.  422,  44  Pac.  718;  SUte  v.  Johnson,  26  Mont.  9,  66  Pac.  290; 
Bute  V.  Shadwell,  26  Mont.  52,  66  Pac.  508. 


1599  APPEALS  IN  CEIMINAL  CASES.  §  742 

we  can  see  that  he  has  not  been  injured,  the  judgment  will  be 
allowed  to  stand/' 

§  742.    Disposal  of  the  appeal. 

In  criminal,  as  in  civil,  cases,  questions  raised  which  go  to 
tHe  jurisdiction  of  the  appellate  court  will  be  first  considered. 
But  the  lack  of  jurisdiction  will  usually  require  to  be  very 
clearly  shown,  in  order  to  obtain  a  dismissal,  especially  if  the 
ofEense  with  which  a  defendant  has  been  convicted  be  punish- 
able with  death  or  a  long  term  of  imprisonment.  To  warrant 
a  dismissal,  the  irregularity  must  l>e  substantial;  otherwise,  the 
appeal  will  not  be  dismissed.'®  Where,  however,  a  defendant 
escapes  from  custody,  and  is  at  large  when  the  appeal  comes 
on  for  hearing,  it  will  be  ordered  to  stand  dismissed,  un- 
less the  defendant  shall,  within  a  specified  time,  return  to  the 
custody  of  the  sheriff.?^ 

The  code,  while  probably  adding  nothing  to  the  inherent 
constitutional  powers  of  the  supreme  court,  yet  may  be  taken 
88  a  clear  statement  of  th  powers  actually  exercised  by  the 
court  on  such  appeals.  It  provides,  •  among  other  matters,  as 
follows:  ^TThe  court  may  reverse,  affirm  or  modify  the  judg- 
ment or  order  appealed  from,  and  may  set  aside,  affirm  or 
modify  any  or  *all  of  the  proceedings  subsequent  to,  or  depend- 
ent upon,  such  judgment  or  order,  and  may,  if  proper,  order  a 
new  trial.'*  ^ 

The  rules  on  the  subject  of  presenting  arguments  and  fil- 
ing briefs,  already  discussed  as  applicable,  are  recognized  and 
enforced  in  a  general  way  in  criminal  cases.*^  But  where  the 
case  is  regularly  before  the  court  with  proper  assignments  of 
eiror  in  the  record,  such  assignments  will  usually  be  investi- 
gated, especially  in  capital  cases.*^ 

86  Cal.  Pen.  Code,  J  J  1248,  1249;  People  v.  McNulty,  95  Cal,  694, 
30  Pac.  963,  holding,  also,  that  appeal  cannot  be  dismissed  upon  the 
ground  that  it  is  frivolous. 

87  People  T.  Elkins,  122  Cal.  654,  55  Pac.  599;  State  v.  Dempsey, 
26  Mont.  604,  68  Pac.  1114. 

88  Cal.  Pen.  Code,  $  1260. 

80  See  ante,  $}  696-701 ;  People  v.  Breen,  130  Cal.  72,  62  Pac.  408. 

40  People  V.  Clark,  121  Cal.  633,  64  I'ac.  147.  See,  al.so,  People  v. 
Busby,  113  Cal.  181,  45  Pac.  191.     In  the  latter  case  the  case  was  re- 
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NothlDg  is  really  necessary  to  be  said  upon  the  scope  of  in- 
vestigation  under  this  additional  head^  to  what  has  been  al- 
ready stated  at  great  length.^^  The  snpreme  court  has  no 
jurisdiction  to  review  questions  of  fact  upon  appeals  in  crim- 
inal cases;  and  it  is  useless  for  the  briefs  of  counsel  to  dis* 
cuss  the  sufficiency  of  the  evidence,  unless  there  is  such  an 
absence  of  evidence  upon  some  essential  matter  as  to  raise  a 
question  df  law.^  Where  there  is  evidence  tending  to  sup- 
port the  verdict  of  the  jury,  though  it  may  appear  weak,  and 
though  it  may  seem  to  indicate  that  the  law  would  have  been 
satisfied  with  a  verdict  for  an  offense  less  in  degree;,  the  sa- 
preme  court  cannot  review  or  set  aside  the  verdict.^* 

§  743.    Effect  of  reversal  on  appeal  by  defendant. 

The  reversal  of  the  judgment  and  of  an  order  denying  a 
new  trial,  upon  the  appeal  of  the  defendant,  does  not  have 
the  effect  to  arrest  the  judgment,  but  remits  the  defendant  to 
his  original  position  upon  his  plea  of  not  guilty,  and  leaver 
the  case  as  though  a  trial  had  never  been  had;  and  the  court 
may  proceed  in  any  way.  authorized  by  the  criminal  law.** 
There  is  no  merit  in  a  plea  of  once  in  jeopardy  in  such  case.** 
This  proposition  holds  good  although  the  reversal  is  on  the 
ground  of  an  informality  in  the  verdict*^ 

instated  after  dismissal  upon  ehowing  of  a  BufScient  excuse  for  tbe 

delay. 

41  8ee  chapter  40. 

42  People  V.  Williams,  133  Cal.  165,  66  Pac.  323;  People  v,  Marshall, 
112  Cal.  422,  44  Cal.  718;  People  v.  Lowen,  109  Cal.  381,  42  Pae.  32. 

48  People  V.  Sexton,  132  Cal.  37,  64  Pae.  107.  Hut  it  was  held  tiiat 
the  rule  applicable  to  conflicting  evidence  did  not  prevent  the  review  of 
the  sufficiency  of  evidence  to  show  a  case  of  embeszlement,  where  the 
conflicting  evidence  was  as  to  facts,  which,  if  taken  as  proven,  did  not 
make  out  a  case  of  embezzlement:  People  v.  O^firien,  106  CaL  104, 
39  Pac.  325. 

44  People  V.  Mooney,  132  Cal.  13,  63  Pac.  1070. 

46  People  V.  Hardisson,  61  Cal.  378;  People  v.  March,  6  Cal.  543. 
Plea  of  former  acquittal  proper  where  reversal  on  appeal  by  stats 
of  judgment  of  acquittal:  State  v.  Herron,  12  Mont.  300,  30  Pac 
140. 

46  People  V.  Travers,  73  Cal.  680,  16  Pac  293. 
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I  744.  Scope  and  limits  of  jurisdiction. 

I  746.  How  taken — Effect  of  appeal. 

I  746.  Statement  where  appeal  on  question  of  law  alone. 

S  747.  Record  on  appeal — What  constitutes — ^How  transmitted. 

§  748.  Security  to  respondent — ^Effect  of  failure  to  provide. 

S  749.  Disposal  of  appeal  in  superior  court. 

(  750.  Supervisory  power  of  supreme  court. 

§  751.  Proceedings  subsequent  to  final  order  in  superior  court* 

§  744.    Scope  and  limits  of  jurisdiction. 

The  proposition  that  jiiBtices'  courts,  and  other  courts  in- 
ferior to  courts  of  record,  are  creatures  of  municipal  law, 
that  their  powers  in  entertaining  and  trying  causes,  as  well 
as   their  methods  of  procedure,  are  purely  statutory,  is  too 
fundamental  to  require  elaboration.    The  same  is  true  with 
respect  to  appellate  jurisdiction  and  procedure,  upon  the  ex- 
ercise of  such  administrative  jurisdiction.    The  clause  of  the 
California  constitution  which  controls  herein,  is  that  the  su- 
perior court  '^shall  have  appellate  jurisdiction  in  such  cases 
arising  in   justices'  and   Other    inferior  courts,  in   their  re- 
spective counties,  as  may  be  prescribed  by  law.'**    This  lim- 
its the  exercise  of  the  jurisdiction  of  the  superior  court  to 
the  extent  and  mode  prescribed  by  the  legislature.*    The  su- 
perior court  can  acquire  appellate  jurisdiction  of  a  cause  pend- 
ing in  a  justice's  court  only  in  conformity  with  the  steps  pre- 
scribed by  the  statute  for  taking  an  appeal  from  that  court, 
nor  can  it,  after  such  appeal  has  been  taken,  exercise  any 
other  jurisdiction  in  the  cause  than  has  been  authorized  by 
statute.    After  its  appellate   jurisdiction   has  once   been  ao- 

1  See  ante,  $  409  et  seq. 

2  Sherrer  v.  Superior  Court,  94  Cal.  354,  29  Pac.  716. 

New  Trial,  Vol.  11—101 
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quired,  its  action  within  the  limits  of  that  jnrisdiction,  un- 
less in  direct  contraventidn  of  some  positive  statute,  is  entitled 
to  all  the  presumptions  of  regularity  that  attach  to  the  exer- 
cise of   its   original   jurisdiction. 

Here,  as  in  the  case  of  the  appellate  jurisdiction  of  the  su- 
preme court,  the  legislature  possesses  merely  the  power  to 
prescribe  and  regulate  the  procedure.  The  jurisdiction  itself, 
as  well  as  its  limitations,  are  derived  directly  from  the  con- 
stitution. Accordingly,  it  was  held  that,  under  the  constitu- 
tion, and  prior  to  any  act  of  the  legislature  relating  to  appeals 
from  justices'  courts,  the  superior  court  had  jurisdiction  of 
such  appeals.*  It  will  be  observed,  however,  that,  by  the 
terms  of  the  constitution,  the  legislature  may  prescribe  the 
''cases'*  in  which  appeals  may  be  taken.  The  legislature  hav- 
ing provided  for  appeals  from  judgments  only,  none  can  be 
taken  from  orders  of  justices,  whether  made  before  or  after 
judgment* 

Each  state  has  its  own  peculiar  statutory  scheme  for  such 
appeals.  That  of  California  is  embodied  in  chapter  3  of 
title  13  of  the  Code  of  Civil  Procedure  (sections  974  to  980, 
both  inclusive),  and  goes  considerably  into  details.  The 
plan  to  be  pursued  to  vest  the  superior  court  with  appellate 
jurisdiction  in  any  particular  case,  is  very  similar  to  that  of 
an  appeal  from  the  superior  to  the  supreme  court. 

The  powers  of  the  superior  court,  after  jurisdiction  has 
vested,  are* much  more  extensive  than  those  of  the  supreme 
court  on  appeal,  and  are  conferred  by  a  section  which  reads 

8  California  etc.  Co.  v.  Superior  Court,  60  Cal.  305.  See  Hart  v. 
Carnall-Hopkina  Co.,  103  Cal.  132,  37  Pac.  196,  holding  ttat  the 
superior  court  has  original  jurisdiction  of  all  questions  pertaining 
to  the  title  or  possession  of  real  property,  and  having  jurisdiction  of 
the  parties  upon  the  appeal  from  tbe  justices'  court,  may  properly 
try  an  issue  as  to  the  possession  and  right  of  possession  of  land. 

4  See  Wells  v.  Torrance,  119  Cal.  437,  61  Pac.  626.  In  this  case  it 
was  held  that  an  order  made  by  ju«tice*s  court  in  proceedings  sup- 
plementary to  execution,  requiring  the  judgment  debtor  to  apply  desig- 
nated property  to  the  satisfaction  of  the  judgment,  was  not  in  the 
nature  of  a  judgment,  and  is  not  appealable  to  the  superior  court.  No 
jurisdiction  in  appellate  court,  if  the  justice  had  not  jurisdiction: 
Plunkett  V.  Evans,  2  S.  Dak.  434,  50  N.  W.  961. 
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as  follows:  'TJpon  an  appeal  heard  upon  a  statement  of  the 
case,  the  superior  cdurt  may  review  all  orders  affecting  the 
jud.£:ment  appealed  from,  and  may  set  aside,  or  confirm,  or 
modify,  any  or  all  of  the  proceedings  subsequent  to  and  de- 
pendent upon  such  judgment,  and  may,  if  necessary,  or  proper, 
order  a  new  trial.  When  the  action  is  tried  anew  on  appeal, 
the  trial  must  be  conducted  in  all  respects  as  other  trials  in 
the  superior  court.  The  provisions  of  this  code  as  to  chang- 
ing the  place  of  trial,  and  all  the  provisions  as  to  trials  in  the 
superior  court  are  applicable  to  trials  on  appeal  in  the  supe- 
rior court.  For  a  failure  to  prosecute  an  appeal,  or  unneces- 
sary delay  in  bringing  it  to  a  hearing,  the  superior  court,  af- 
ter notice,  may  order  the  appeal  to  be  dismissed,  with  costs; 
and  if  it  appear  to  such  court  that  the  appeal  was  made  solely 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
just,  not  exceeding  twenty-five  per  cent  of  the  judgment  ap- 
pealed from.  Judgments  rendered  in  the  superior  court  on 
appeal  shall  have  the  same  force  and  effect,  and  may  be  en- 
forced in  the  same  manner,  as  judgments  in  actions  com- 
menced in  the  superior  court."  * 

ifost  of  the  principles  stated  and  illustrated  in  preceding 
chapters  of  this  part  are  there  applicable,  and  therefore  a  brief 
discussion  of  peculiarities  will  sufiBoe, 

§  745.    How  taken — ^Effect  of  appeal. 

An  appeal  may  be  taken  from  a  justice's  court  to  the  su- 
perior court  at  any  time  within  thirty  days  after  the  rendi- 
tion of  the  judgment.^  To  effectuate  the  appeal,  three  things 
are  necessary,  viz.:  the  filing  of  a  notice  of  appeal  with  the 
justice,  the  service  of  a  copy  of  the  notice  upon  the  adverse 
party,  and  the  filing  of  a  written  imdertaking;  and  all  of 
these  things  must  be  done  within  thirty  days  after  the  ren- 
dition of  the  judgment.*^  All  these  are  jurisdictional  pre- 
requisites. None  of  them  can  be  dispensed  with,  nor  can  any 
of  them,  if  not  done,  be  supplied,  or,  if  fatally  defective,  be 
remedied,  after  the  time  limited  by  statute;  for,  imtil  all  the 

6  Cal.  Code  Civ.  Proc.,  $  980. 

6  Cal.  Code  Civ.  Proc.,  $  974. 

7  Cal.  Code  Civ.  Proc.,  J  J  974,  978, 
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prerequisites  are  completed,  the  appeal  is  not  eflEeetual  for  any 
purpose.* 

The  appellant  need  not  wait  for  entry  of  judgment  by  the 
justice.  That  is  only  a  ministerial  act.  An  appeal  lies  from 
the  decision  without  formal  entry.*  The  code  provides  for 
the  appeal  within  thirty  days  after  "rendition"  of  the  judg- 
ment.*^ 

The  right  of  appeal  is  not  affected  by  the  nonappearance 
of  the  party  at  the  trial  before  the  justice;  and  an  appeal  lies 
from  a  default  judgment.** 

An  appeal  from  a  justice^s  court,  to  the  superior  court,  upon 
questions  of  law  and  fact,  upon  the  giving  of  a  proper  stay 
bond,  deprives  the  former  of  all  jurisdiction  over  the  case, 
and  vacates  and  sets  aside  the  judgment  therein,  and  the  case  is 
thereafter  in  the  superior  court,  and  the  rights  of  the  parties 
are  to  be  determined  by  the  action  of  that  court,  which  is  of 
general  jurisdiction,  and  all  of  whose  orders  are  attended  with 
a  presumption  of  regularity.** 

8  Coker  v.  Superior  Court,  58  Cal.  178;  McCraeken  v.  Superior 
Court,  8(J  Cal.  74,  24  Pac.  ft45;  Dutertre  v.  Superior  Court,  84  Cal. 
635,  24  Pac.  284.  To  eame  effect,  Rudolph  v.  Herman,  2  S.  Dak.  399, 
50  N.  W.  833.  Ab  to  contents  of  notice,  see  Price  v.  Van  Carneghan, 
5  Cal.  125.  Notice  need  not  be  filed  prior  to  service  upon  adverse 
party:  Hall  v.  Superior  Court,  71  Cal.  650,  12  Pac.  672.  Notice  of 
appeal  may  be  served  personally,  though  adverse  party  represented 
before  justice  by  attorney:  Pacific  Coast  Ry.  Co.  v.  Superior  Court,  79 
Cal.  103,  21  Pa«.  6(J9.  On  same  principle,  signatures  to  notice  need  not 
designate  eigners  as  attorneys  for  appellant:  Rutledge  v.  Superior 
Court,  67  Cal.  85,  7  Pac.  144.  It  Is  sufficient  if  it  be  signed  by  the 
appellant  personally  or  any  agent  for  him:  Totton  ▼.  Superior  Court, 
72  Cal.  37,  13  Pac.  72.  But  the  service  itself  must  be  actual  in  con- 
formity to  the  statute.  The  service  of  an  unsigned  copy  is  insufficient: 
Houser  v.  Nolting,  1  S.  Dak.  483,  78  N.  W.  956.  A  justice  cannot  be 
compelled  to  forward  the  papers  to  the  higher  court  until  all  his  fees 
are  paid:  Webster  v.  Hanna,  102  Cal.  177,  36  Pac  421. 

t  Porter  v.  Parker,  4  Dak.  397,  33  N.  W.  70. 

10  Cal.  Coae  Civ.  Proc.,  $  974. 

11  Penot  V.  Owen,  7  S.  Dak.  464,  64  N.  W.  626;  Pabretti  v.  Superior 
Court,  77  Cal.  305,  19  Pac.  481;  Rossi  v.  Superior  Court,  114  Cal.  371, 
46  Pac.  177. 

12  Bullard  v.  McArdle,  98  Cal.  355,  35  Am.  St.  Rep.  176,  33  Pac. 
193.     When  an  appeal  is  taken  from  a  judgment  rendered  by  default 
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§  746.    statement  where  appeal  on  questions  of  law  alone. 

The  code  provides  as  follows:  "When  a  party  appeals  to 
the  superior  court  on  questi<Jn8  of  law  alone,  he  must,  within 
ten  days  from  the  rendition  of  judgment,  prepare  a  statement 
of  the  case  and  file  the  same  with  the  justice  or  judge.  The 
statement  must  contain  the  grounds  upon  which  the  party  in- 
tends to  rely  on  the  appeal,  and  so  much  of  the  evidence  aa 
may  he  necessary  to  explain  the  grounds,  and  no  more.  With- 
in ten  days  after  he  receives  notice  that  the  statement  is  filed, 
the  adverse  party,  if  dissatisfied  with  the  same,  may  file  amend- 
ments. The  proposed  statement  and  amendments  must  be  set- 
in  a  justice's  court,  upon  questions  of  law  and  fact,  the  superior  court 
must  entertain  and  decide  the  appeal  as  upon  questions  of  law  alone: 
Fabretti  v.  Superior  Court,  77  Cal.  305,  19  Pac.  481.  In  this  case  the 
court  said:  *'The  action  first  taken  by  the  court  upon  the  appeal  was 
correct.  It  passed  upon  the  merits  of  the  appeal,  and  its  judgment 
thereon  is  final  and  conclusive,  unless  set  aside  within  a  reasonable 
time  in  some  mode  authorized  by  law.  A  petition  for  a  rehearing  is 
a  proceeding  unknown  io  the  law,  or  to  the  practice  of  the  superior 
court:  Code  Civ.  Proc.,  $  980.  A  superior  court  can  set  aside  its 
judgment  upon  an  application  under  section  473  of  the  Code  ot  Civil 
Procedure,  or  on  motion  for  a  new  trial.  Neither  of  these  modes  was 
applicable  in  the  case  before  us,  because  the  judgment  was  not  taken 
against  the  defendants  therein  through  their  mistake,  inadvertance, 
surprise,  or  excusable  neglect,  and  there  was  no  is^ue  of  lact  tried  or 
to  be  tried,  and  no  trial  within  the  meaning  of  section  656  of  the  Code 
of  Civil  Procedure.  If  the  court  had  refused  to  determine  the  question 
or  point  of  law  upon  which  the  appeal  was  taken,  and  had  attempted 
arbitrarily  to  devest  itself  of  jurisdiction  by  a  dismissal  of  the  appeal, 
its  order  would  have  been  void:  Hall  v.  Superior  Court,  68  Cal.  24, 
8  Pac.  509;  Carlson  ▼.  Superior  Court,  70'  Cal.  628,  11  Pac.  788;  and 
its  order  attempting  to  do  indirectly  what  It  could  not  do  directly,  is, 
we  think,  equally  invalid.  The  order  is,  in  effect,  a  dismissal  of  the 
appeal.  It  shows  upon  its  face  an  attempt  by  the  court  to  devest  it) 
self  of  jurisdiction.  The  parties  were  entitled  to  the  judgment  of  the 
court  upon  the  merits  of  the  appeal.  The  court  gave  them  the  benefit 
of  its  judgment,  but  subsequently,  upon  an  erroneous  conclusion  as 
to  its  own  powers,  attempted  to  set  aside  its  judjgment  by  an  order 
inad«  upon  a  petition  for  a  rehearing.  The  order,  we  think,  was 
coram  non  judice,  and  void.  Of  course  we  must  not  be  understood  as 
saying  that  the  superior  court  has  not  the  power  to  set  aside  any  order 
or  judgment  it  may  Eave  made  inadvertently  or  through  mistake;  but 
in  all  cases  the  order  must  be  made  within  a  reasonable  time:  £x 
parte  Gilmore,  71  Cal.  624,  12  Pac.  800." 
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tied  by  the  justice  or  judge;  and  if  no  amendment  be  filed, 
the  original  statement  stands  as  adopted.  The  statement  thus 
adopted,  or  as  settled  by  the  justice  or  judge,  with  a  copy  of 
the  docket  of  the  justice  or  judge,  and  all  motions  filed  with 
him  by  the  parties  during  the  trial,  and  the  notice  of  appeal, 
may  be  used  on  the  hearing  of  The  appeal  before  the  superior 
court/'  *» 

The  divergencies  in  the  method  of  preparation  of  the  state- 
ment from  that  to  bQ  pursued  in  the  superior  c6urt  are  but 
slight.  The  time  for  preparation  cannot,  it  is  thought,  be 
extended.  The  appellant  is  not  confined  to  questions  of  ]ti« 
risdiction,  when  relying  upon  that  ground.  Upon  appeal  on 
a  statement  properly  prepared,  he  may  urge  any  and  all  ques- 
tions, either  of  law  alon^  or  of  law  and  fact.^* 

§  747.  Becord  on  appeal — ^Wliat  constitutes — ^How  trans- 
mitted. 
Simplicity  characterizes  the  preparation  and  transmission  of 
the  record  an  appeal  to  the  superior  court.  It  is  seen  by  ref- 
erence to  the  code  sections,  that  the  appellant  may  elect  be- 
tween a  review  upon  questions  of  law  alone,  or  a  trial  de 
novo.  No  statement  is  required  if  a  trial  de  novo,  that  is, 
upon  both  law  and  fact,  be  desired.  In  that  case,  the  entire 
record  of  the  cause  in  the  justice's  court  must  be  sent  up  to 
the  superior  court,  and  it  has  jurisdiction  to  try  the  cause 
anew;  but  where  the  appeal  is  upon  questions  of  law  alone, 
the  appeal  goes  up  upon  a  statement  of  the  case,  unless  the 
error  is  shown  upon  the  face  of  the  docket  or  copiec  of  the 
papers  required  to  be  sent  up,  and  the  justice  is  not  required 
to  send  up  tlie  entire  record,  and,  in  such  case,  the  superior 
court  can  merely  pass  upon  the  questions  of  law  presented, 
and  has  no  jurisdiction  to  try  and  determine  the  whole  cause.** 

18  Gal.  Code  Civ.  Proc,  $  975.  Statement  of  case  on  appeal  must 
be  filed  with  the  justice,  else  it  will  not  confer  jurisdiction  upon  the 
appellate  court:  Tschetter  v.  Heiser,  9  S.  Dak.  285,  68  N.  W.  744. 

14  See  Holbrook  v.  Superior  Court,  106  Cal.  589,  39  Pac.  936. 

IB  Mazson  ▼.  Superior  Court,  124  Cal.  468,  67  Pac  379;  Cal.  Code 
Civ.  Proc,  §  976. 
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§  748.    Security  to  respondent — ^Effect  of  failure  to  provide. 

A  pursuance  of  tie  same  Order  in  filing  and  serving  the  no- 
tice of  appeal,  and  in  filing  the  undertaking,  as  in  cases  ap- 
pealed from  the  superior,  to  the  supreme,  court,  and  within 
proper  time,  is  a  sufficient  compliance  with  the  statute.** 

The  necessity  for,  and  the  process  of,  justification  of  sure- 
ties excepted  to,  calls  for  no  discussion  different  from  that  al- 
ready pursued  under  the  hear  of  appeals  to  the  supreme 
court  ^''^ 

The  rule  that  the  statntory  steps  must  be  taken  applies  as 
well  to  the  justification  of  sureties  as  to  any  other  step  in 
the  process  of  appeaL  The  code  section  on  that  subject  con- 
tains a  provisioii  in  the  same  terms  as  was  contained  in  the 
section  of  the  Practice  Act  prior  to  the  amendment  of  1866, 
governing  appeals  generally,  that,  '^unless  they,  or  other  sure- 
ties, justify  before  a  judge  of  the  court  below,  or  the  county 
judge,  or  flie  county  clerk,  within  five  days  thereafter  (upon 
notice  lo  the  adverse  party),  the  appeal  shall  be  regarded  as 
if  no  such  undertaking  had  been  given.*'  ^*  And  the  same 
rule,  that  a  new  undertaking  cannot  be  accepted  in  the  higher 
court  in  the  total  absence  of  compliance,  or  of  a  bona  fide  at< 
tempt  to  comply  with  the  code  requirement  in  the  lower  court, 

16  HaU  V.  Superior  Court,  68  Cal.  24,  8  Pac.  609.  A  failure  to  file 
undertaking  in  time  renders  appeal  ineffectual  and  judgment  of 
superior  court  void:  McKeen  v.  Naughton,  88  Cal.  402,  ZB  Pac.  354. 
Tlie  superior  court  can  neither  give  to  itself  jurisdiction  by  holding 
an  insufficient  undertaking  sufficient,  nor  divest  itself  of  jurisdiction 
by  holding  a  sufficient  undertaking  insufficient.  The  sufficiency  or  in- 
sufficiency of  the  undertaking  can  be  inquired  into,  in  a  proceeding  to 
test  the  question  of  jurisdiction:  Levy  v.  Superior  Court,  68  Cal.  2ff2, 
5  Pac.  353;  Brown  v.  Brown,  12  8.  Dak.  380,  81  N.  W.  627,  holding, 
also,  that  absence  of  bond  not  waived  by  going  to  trial  in  appellate 
court  without  objection.  To  same  effect,  Brown  v.  Railroad  Co.,  10 
S.  Dak.  633,  66  Am.  St.  Rep.  730,  75  N.  W.  198 ;  Eipenbach  v.  Railroad 
Co.,  11  S.  Dak.  201,  76  N.  W.  923. 

17  Chapter  32,  J  576.  See  Bennet  v.  Superior  Court,  113  Cal.  440, 
46  Pac.  808;  Wood  v.  Superior  Court,  67  Cal.  115,  7  Pac.  200. 

18  Laws  1851,  p.  108,  $  355;  Raush  v.  Van  Hagen,  17  Cal.  122; 
Coker  v.  Superior  Court,  58  Cal.  178;  Wood  v.  Superior  Court,  67  Cal. 
115,  7  Pac.  200;  McCracEn  v.  Superior  Courts  86  Cal.  74,  24  Pac. 
846. 
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also  applies.**    The  superior  court  has  no  jorisdiction  to  ex- 
tend the  time  for  the  justification  of  sureties.*® 
But^  under  the  code  section^  providing  that  an  appeal  from  a 

justice's  court  "is  not  effectual  for  any  purpose  unless  an  un- 
dertaking he  filed/'  and  upon  the  failure  of  the  sureties  to 
justify  within  the  time  allowed  by  law  after  an  exception  to 
their  suflBciency,  ^^he  appeal  must  be  regarded  as  if  no  un- 
dertaking has  been  given/'  the  failure  of  the  sureties  to  jus- 
tify after  an  exception  to  their  sufiQciency  does  not  ipso  facto 
vacate  the  appeal.  That  section  is  merely  intended  to  giro 
respondent  the  right  to  move  td  dismiss  the  appeal  if  he  shall 
so  choose,  and  the  jurisdiction  of  the  superior  court,  having 
attached  upon  the  perfecting  of  the  appeal  by  the  filing  of 
the  undertaking,  can  only  be  devested  by  an  order  of  dismis- 
sal or  some  other  act  of  the  court.** 

TJpon  such  appeal,  the  superior  court  has  power  to  author^ 
ize  the  appellant  to  file  a  new  undertaking,  in  lieu  of  an  un- 
dertaking, insufB.cient  in  form.*" 

§  749.    Disposal  of  appeal  in  superior  court. 

The  powers  of  the  superior  court  of  California  on  appeals 
from  inferior  courts  are  defined  and  regulated  by  the  code  pro- 
vision quoted  in  the  first  section  of  this  chapter. 

Where  the  title  to,  or  right  of  possession  of,  real  estate  is 
shown  to  have  been  involved,  and  to  have  been  investigated 
before  the  justice,  the  simple  duty  of  the  superior  court  is  to 
reverse  the  judgment.*® 

19  See  ante,  $$  554,  575;  McKeen  v.  Naughton,  88  Cal.  402,  20  Pac 
354;  Levy  v.  Superior  Court,  86  Cal.  292,  6  Pac.  363;  Sknith  v.  Coffin, 
9  8.  Dak.  602J,  70.  N.  W.  636. 

20  McCracken  v.  Superior  Court,  86  Cal.  74,  24  Pac.  846. 

ai  Moffatt  V.  Greenwalt,  90  Cal.  368,  27  Pac.  296;  Cal.  Code  Civ. 
Proc.,  $  978.  Justification  must  be  upon  notice  to  opposite  party: 
McDonald  v.  Paris,  9  S.  Dak.  310,  68  N.  W.  737.  Upon  exceptions  be- 
ing taken  to  the  undertaking,  the  sureties  or  others  in  their  place  must 
justify,  else  the  appeal  will  be  dismissed:  Barber  v.  Johnson,  4  8.  Dak, 
528,  57  N.  W.  225. 

22  Gray  v.  Superior  Court,  61  Cal.  337. 

SB  King  V.  Kutner-Goldstein  Co.,  135  Cal.  65,  67  Pac.  10. 
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Where  the  justice  has  rendered  judgment,  without  a  trial 
of  issues  of  fact,  upon  a  question  of  law  alone — for  instance, 
by  a  ruling  upon  a  demurrer,  and  such  ruling  was  erroneous 
— the  superior  court  should  reverse  the  judgment  and  remand 
the  case  with  directions  to  the  justice's  court  to  overrule  the 
demurrer,  with  leave  to  the  plaintiff  to  amend,  if  so  advised.*"* 

Conformably  to  the  practice  in  the  supreme  court,  it  is 
proper  for  the  superior  court  to  dispose  of  objections  to  jur- 
isdiction before  considering  the  merits.** 

The  superior  court  has  no  jurisdiction  to  try  the  action 
upon  issues  of  fact  de  novo,  upon  an  appeal  from  a  justice's 
court  on  questions  of  law  and  fact,  imless  there  has  been  a 

trial  upon  the  issues  of  fact  as  made  in  the  justice's  court.** 
•  « 

The  provision  of  the  section*''^  purporting  to  authorize  the 
transfer  of  appeals  from  justices'  courts  to  the  superior  couit 
of  another  county,  is  unconstitutional.*® 

The  superior  court  may  adopt  rules,  not  in  conflict  with 
the  statute,  governing  the  time  within  which  the  transcript 

84  Mazson  v.  Superior  Court,  124  Cal.  468,  67  Pae.  379.  Where 
justice  diamieees  without  trial,  without  legal  reason,  superior  court 
should  remand  with  direction.'  for  trial  on  the  iaaues:  Myrick  v.  Su- 
perior Court,  68  Cal.  98,  8  Pac.  648. 

2B  Holbrook  y.  Superior  Court,  106  Cal.  589,  39  Pac.  936.  In- 
sufficiency in  the  notice  of  appeal  or  in  the  proof  of  service  thereon  is 
waived  hy  the  respondent  participating  without  objection  in  the  trial 
in  the  superior  court:  Matthews  v.  Superior  Court,  70  Cal.  627,  11 
Pac.  665.  Notice  is  required  of  motion  to  dismiss  on  appeal  from  jus- 
tice, but  the  other  party  may  take  judgment  where  appellant  fails  to 
appeftr:  Myers  v.  MitcheU,  1  S.  Dak.  249,  46  N.  W.  246;  Keehl  v. 
Schaller,  1  S.  Dak.  290,  46  N.  W.  934. 

26  Myrick  V.  Superior  Court,  68  Cal.  98,  8  Pac.  648.  See  Wimsey 
V.  McAdams,  12  S.  Dak.  509,  81  N.  W.  884,  holding  that  on  appeal 
from  a  default  judgment  in  a  justice's  court,  appellant  entitled  to 
trial  de  novo  same  as  if  there  had  been  no  default.  Errors  that  may 
have  been  committed  by  the  justice  are  not  regarded  where  trial  de 
novo:  Yankton  (City  of)  v.  Douglass,  8  S.  Dak.  441,  66  N.  W.  923. 

27  Cal.  Code  Civ.  Proc.,  J  980. 

28  Luco  V.   Superior  Court,   71    Cal.   555,    12   Pac.   677;    Gross  v. 
Superior  Court,  71  CaL  382,  12  Pac.  264;  CaL  Const.  1879,  art.  6,  fi  9. 
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shall  be  filed^  and  may  dismiss  the  appeal  for  noncompliance 
therewith.** 

Petitions  for  rehearing  in  the  superior  conrty  after  deci- 
sions on  appeals  from  a  justice's  court,  are  unknown  to  the 
law,  or  to  the  practice.  Such  decisions  can  onlj  be  set;  aside 
upon  applications  under  section  473,  or  on  motion  for  new 
trial.«> 

New  trials  are  freely  granted  in  such  cases,  upon  sufficient 
grounds  therefor  being  shown.*^  The  proceedings  for  a  new 
trial  therein  are  the  same  as  in  other  cases." 

The  dismissal  of  an  appeal  from  the  erroneous  judgm^ 
of  a  justice,  for  a  technical  defect,  has  the  effect  to  a£Srm  the 
erroneous  judgment,  and  to  put  it  beyond  attack  for  any  er- 
ror which  could  have  been  availed  of  on  appeaL** 

§  750.    Supervisory  power  of  supreme  court. 

Except  in  certain  cases  where  the  superior  court  and  jus- 
tices* courts  have  concurrent  original  jurisdiction,  no  appeal 
lies  from  the  decision  of  the  superior  court  on  cases  brou^t 
there  on  appeal.**  The  supervisory  power  of  the  supreme 
court  in  such  cases  is  exercised  by  means  of  certain  original 
writs;  mandamus  and  certiorari  being  most  frequently  re- 
sorted to.  Thus  it  was  held  that  mandamus  would  lie  to  com- 
pel a  trial  de  novo,  and  to  prevent  a  case  being  improperly 

29  McKay  v.  Superior  Court,  86  CaL  431,  25  Pac.  10.  Mere  delay 
in  moving  to  dismiss  not  a  waiver  of  the  right  to  a  dismissal  where 
the  papers  on  appeal  sot  transmitted  from  justice's  court  within  the 
time  fixed  by  statute:  Haukland  v.  Railroad  Co.,  11  S.  Dak.  493;  78  X. 
W.  958. 

80  Fabretti  v.  Superior  Court,  77  Cal.  305,  19  Pac  481. 

31  See  Massman  v.  Superior  Court,  71  Cal.  582,  12  Pac.  «85. 

82  See  White  v.  Superior  Court,  72  Cal.  475,  14  Pac  87.  The  re- 
trial must  take  place  in  the  superior  couri;,  that  court  having  no  power 
to  remand  for  new  trial  in  the  justice's  court:  Acker  v.  Superior 
Court,  68  Cal.  245,  9  Pac  109,  10  Pac  416. 

83  Ritzman  v.  Burnham,  114  Cal.  522,  46  Pac  379. 

34  See  ante,  §S  469,  473.  Such  cases  are  distinguishable  from  casee 
transferred  to  superior  court  from  justice's  court.  See  Southern  Cali- 
fornia Co.  V.  Superior  Court,  127  Cal.  417,  69  Pac  789. 
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Temauded  to  the  justice's  court ^'^  It  was  held,  however,  in 
Xievy  ▼.  Superior  Court,^  that,  where  the  superior  court  had 
disroissed  an  appeal  for  a  supposed  insufficiency  in  the  under- 
taking, the  remedy  of  the  appellant  was  by  certiorari  to  an- 
nul the  order  of  dismissal,  before  proceeding  by  mandamus 
to  compel  the  hearing  of  the  appeal.  And  in  another  case,  it 
"was  held  that  an  attempted  dismissal  of  an  appeal,  taken 
upon  questions  of  law  alone,  on  the  ground  that  it  should 
liave  been  taken  on  questions  of  both  law  and  fact,  was  in 
excess  of  jurisdiction,  and  the  order  of  dismissal  was  an- 
nulled in  a  proceeding  of  certiorari.*'' 

§  751.  Proceeding  subsequent  to  final  order  in  superior  court. 
It  will  be  observed  that  the  code  makes  elaborate  provi-' 
6ions  for  stay  of  execution,  restitution,  etc.,  upon  appeal  from 
justices'  courts.*®  There  is  not  sufficient  difiference  in  sub- 
stance between  those  provisions  and  those  discussed  in  a  pre- 
vious chapter  to  warrant  any  additional  discussion.*® 

36  Acker  v.  Superior  Court,  68  Cal.  245,  9  Fac.  109,  10  Pac.  416. 

86  66  Cal.  292,  5  Pac.  353. 

S7  Carlson  v.  Superior  Court,  70  Cal.  628,  11  Pac.  788. 

88  Cal.  Code  Civ.  Proc,  $J  978,  979. 

89  See  chapter  31.  See,  also,  Moxson  v.  Superior  Court,  124  Cal.  468, 
67  Pac.  379,  holding  that  the  superior  court,  by  virtue  of  its  appellate 
power,  has  jurisdiction  upon  reversal  of  a  judgment  of  the  justice's 
court  appealed  to  it  upon  questions  of  law  alone,  to  make  its  judg- 
ment of  reversal  effectual,  by  remanding  the  cause  to  the  justice's 
court  for  further  proceedings  according  to  its  directions,  and  that  it 
may  control  and  direct  the  subsequent  action  of  the  justice's  court; 
Winton  v.  Knott,  7  S.  Dak.  179,  63  N.  W.  783,  holding  that  where  ac- 
tion tried  de  novo  on  appeal  in  higher  court,  judgment  may  be  en- 
forced in  the  same  manner  as  a  judgment  in  an  action  commenced 
therein. 


PART  IV. 

CHAPTEE  47. 

BELIEF   AGAINST   JUDGMENTS    AND    DECREES  BT  SUIT  IN 

EQUITY. 

752.    Distinctioiis  and  definitions. 

763.    Mere  erron  and  irregularitiee  no  ground  for  equitable  relief. 

7M,    The  jurisdiction  purely  equitable  and  the  suit  an  indirect  at- 
tack upon  the  judgment. 

766.    Party  seeking  the  relief  must  show  diligence — ^Herein  of  laches. 

766.  When  a  meritorious  cause  of  action  or  defense  must  be  shown. 

767.  Must  appear  that  party  seeking  relief  would  be  benefited  by  a 

« 

re-examination. 

768.  Must  offer  to  do  equity. 

760.    Rule  that  no  relief  granted  upon  grounds  available  in  original 
suit. 

760.  Remedy  by  motion  or  otherwise  in  court,  where  action  tried,  as 
bar. 

761.  C!oncurrent  remedies  by  motion  and  suit  in  equity  further  con* 
sidered. 

762.  No  jurisdiction  as  to  judgments  fixing  status  of  persons  or 
property. 

763.  Fraud  as  ground  for  relief. 

764.  Further  as  to  meaning  of  extrinsic  fraud. 

765.  Fraud  consisting  of  unauthorized  appearance  of  attorn^. 

766.  Mistake  as  (ground  for  relief. 

767.  Accident  and  surprise  as  ground  for  relief. 

768.  Loss  of  bill  of  exceptions. 

769.  Relief  against  void  judgments. 

770.  Further  as  to  relief  where  no  jurisdiction  of  the  person. 

771.  Relief  granted  for  matters  occurring  after  judgment. 

772.  Bills  of  review. 

773.  Parties  to  the  action. 

774.  Allegations  must  be  specific. 

(1613) 
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§  752.    Bistmctioiii  and  definitiooB. 

It  is  clearly  not  within  the  scope  of  this  work  to  discuss,  io 
aoy  considerable  extent,  the  remedies  by  which  courts  will 
preserve  and  enforce  equitable  ri^^ts  generally.  Courts  em- 
ploy the  remedy  best  adapted  to  meet  the  necessities  of  each 
particular  case;  whether  it  be  by  injunction  against  the  owner 
of  the  judgment,  a  re-examination,  in  whole  or  in  part,  a  de- 
livery up  and  cancellation  of  writings,  or  otherwise. 

It  should  be  here  remarked  that,  in  states  where  are  found 
liberal  provisions  for  appeal,  with  or  without  bills  of  excep- 
tion, a  bill  of  review  performs  no  function  not  performed  by 
the  appellate  remedy,  with  reference  to  errors  of  record;  and 
as  to  the  form  of  the  bill  of  review  grounded  upon  new  dis- 
covery, it  now  seldom  has  any  features  by  which  to  distinguish 
it  from  the  complaint  or  petition  attacking  a  judgment  at  law 
upon  like  ground. 

It  is  difficult  to  understand  how  bills  for  relief  against  de- 
crees in  chancery  for  newly  discovered  facts  ever  came  to  be 
called  bills  of  review.  To  enjoin,  or  destroy  the  force  and 
effect  of  a  decree  by  means  of  extrinsic  matter,  not  passed 
upon  in  the  action,  in  which  it  was  recovered,  is  not  to  re- 
view it.* 

The  equitable  jurisdiction  over  judgments  at  law  has  scope 
and  limitations  abstractly  well  defined.  If  the  proper  method 
of  discussing  this  or  any  other  branch  of  equity,  jurisprudence 
could  be  restricted;  if  the  courts  were  not  so  much  inclined 
to  drift  into  extended  speculations  or  dissertations,  dealing 
in  what  does,  to  the  exclusion  of  what  does  not,  warrant  re- 
lief when  a  case  is  presented  for  decision,  and  if  law-writers 
were  not  so  much  inclined  to  follow  their  example,  there  would 
be  at  least  a  better  general  understanding  of  fundamental  prin- 
ciples, and,  consequently,  fewer  decisions  deserving  criticism. 
There  is  nothing  novel  or  exceptional  in  the  application  of 
equitable  maxims  and  principles  to  cases  demanding  relief  from 
judgments.  Each  case  proper  for  equitable  interference  falls 
naturally  into  one  of  the  recognized  branches;  that  is  to  say, 
imder  an  established  head  of  equitable  jurisdiction. 

1  See  Bufllngton  v.  Harvey,  95  IT.  S.  103. 
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Anciently,  courts  of  equity  exercised  jurisdiction  to  grant 
new  trials  in  cases  of  manifest  injustice,  or  when  testimony 
had  been  newly  discovered.  The  practice  went  out  of  use 
^^hen  courts  of  law  became  more  liberal  in  granting  new 
trials.  In  Oliver  v.  Pray,®  the  supreme  court  of  Ohio,  being 
a  court  of  original  equitable  jurisdiction  ordered  a  retrial  be- 
fore it  of  an  action  in  which  the  complainant  had  lost  his 
appeal  by  reason  of  a  misprision  of  the  clerk  of  a  trial  court, 
in  which  an  action  was  tried.  The  court  avowedly  exercised 
the  ancient  jurisdiction  of  chancery  courts  to  direct  new  trials 
at  law,  but  practically  it  followed  the  modern  practice  of  hav- 
ing the  re-examination  in  the  court  of  equity  on  the  pleadings 
filed  therein. 

The  court  of  equity  does  not,  in  such  a  case,  professedly  sit 
in  review  of  the  proceedings  in  the  law  court  for  the  cor- 
rection of  errors,  however  palpable  they  may  be.  Nor  is  it 
alone  sufficient  that  the  particular  judgment  against  which 
relief  is  sdught  appears  to  be  unjust  or  inequitable.  It  must 
appear,  in  addition,  that  there  was  mistake,  accident,  fraud,  or 
some  other  element  constituting  the  matter  one  of  equitable 
cognizance,  unmixed  with  negligence  on  the  part  of  the  com- 
plainant.'  ^*Equity  will  not  maintain  jurisdiction  of  a  suit 
of  this  nature,  merely  on  the  ground  that  the  demand  may 
be  unconscionable,  and  that  injustice  may  be  done,  provided 
it  was  competent  for  the  party  to  have  placed  the  matter  be- 
fore the  court  in  the  original  action,  either  upon  issues  joined 
or  upon  motion  to  set  aside  the  verdict  or  judgment.'*  * 

2  1  Ohio  175,  19  Am.  Dec,  695,  and  note.  In  this  case  the  court 
refers  to  the  case  of  Floyd  v.  Jayne,  6  Johns.  Ch.  479,  in  which 
Chancellor  Kent  said:  "The  present  case  seems  to  prove  an  excep- 
tion to  the  modem  rale,  and  to  require  of  this  court  the  exercise  of 
that  ancient  jurisdiction,  because  here  is  a  case  in  which  the  court 
of  law  has  no  power  to  award  a  new  trial  upon  the  merits."  But 
for  good  reasons  stated  by  the  learned  chancellor,  he  dismissed  the 
bill.  That  was  in  1822,  and  the  exercise  of  the  jurisdiction  by 
courts  of  chancery  was  then  said  to  be  ancient.  Few  subsequent  case 
of  its  exercise  can  be  found,  and  yet  there  are  judges  and  writers 
still  speaking  of  the  granting  of  new  trials  by  courts  of  equity. 

S  York  V.  Clopton,  32  Ga.  362;  Foster  v.  Wood,  6  Johns.  Ch.  87; 
Kinney  v.  Ogden,  2  Green.  Ch.  168;  Williams  v.  Lee,  3  Atk.  223. 

4  Borland  v.  Thornton,  12  Cal.  440;  Ede  v.  Hazen,  61  Cal.  360. 
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Nothing  in  the  jurisprudence  of  civilized  nations  is  better 
established  than  the  power  of  courts  of  equitable  jurisdiction 
to  relieve  against  judgments  at  law  and  decrees  in  chancery 
in  certain  circumstances.  And  yet,  as  has  been  often  declared 
(but  not  quite  so  often  followed  out  in  practice),  it  is  a 
jurisdiction  which  should  be  cautiously  exercised.  In  almost 
innumerable  cases,  the  right  or  intention  to  disturb  or  read- 
judicate  what  has  been  passed  upon  in  a  legal  form  has  been 
disclaimed;  and  perhaps  in  few,  if  any,  cases  have  chanceUors, 
avowedly,  assumed  to  place  themselves  in  the  seats  of  the 
law  judges  and  proceeded  to  a  retrial  of  the  case  de  novo. 
But  to  offer  a  plaintiff  the  alternative  of  having  the  enforce- 
ment of  a  judgment  entered  in  his  favor  perpetually  enjoined, 
unless  he  consents  to  a  re-examination  in  the  court  granting 
the  injunction,  is  sometimes  more  onerous  and  hazardous  to 
the  right  upon  which  he  originally  founded  his  action,  and  often 
is  more  likely  to  defeat  the  just  rights  of  the  parties  than  if 
he  could  have  been,  and  were,  compelled  simply  to  retry  the 
case  in  the  law  court.  By  assuming  jurisdiction,  and  inject- 
ing into  the  case  the  new  matters  contained  in  the  bill  upon 
which  the  new  jurisdiction  is  based,  there  is  an  entire  modi- 
fication of  all  rights  as  a  party  litigant,  acquired  by  the  com- 
mencement of  the  action,  and  a  complete  succession  of  the 
court  of  equity  to  that  of  the  law  court;  a  complete  subordi- 
nation of  the  one  jurisdiction  to  the  other;  a  trial  of  differ- 
ent issues  from  those  originally  tendered  by  the  plaintiff  in 
his  pleading  filed  in  the  orderly  course  of  procedure.  The 
above-mentioned  result  is  accomplished  whether  the  equitable 
jurisdiction  be  asserted  in  the  form  of  an  injunction  nisi,  a 
bill  of  review,  or  the  ordinary  action  to  vacate  the  judgment  of 
the  law  court 

These  far-reaching  and  unsettling  effects  were  appreciated 
from  the  earliest  assertion  of  the  equitable  jurisdiction,  and 
constituted  strong  arguments  against  its  exercise.  And  at  the 
present  day  an  understanding  of  them  constitutes  an  all  suffi- 
cient reason  for  the  numerous  restrictions  and  safeguards 
thrown  around,  and  narrowing  conditions  imposed  upon  it. 

The  main  essentials  to  equitable  relief,  by  independent  suit, 
are  as  follows :  1.  That  the  petitioner,  plaintiff  or  complainant 
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has  lost,  or  been  deprived  ot,  a  cause  of  action^  or  a  valid  and 
meritorious  defense^  either  in  whole  or  in  part;  2.  That  such 
loss  dr  deprivation  was  due  to  the  inadequacy  of  the  powers 
of  the  court  in  which  the  action  was  tried,  or  matter  heard 
and  disposed  of,  to  hear  and  grant  the  relief,  or  because  of 
fraud,  accident,  or  other  ground  cognizable  in  equity;  3.  That 
there  is  no  adequate  remedy  available,  except  the  relief  which 
may  be  aflPorded  by  a  court  of  equity .'^  One  of  the  clearest 
and  best  presentations  of  the  prime  requisites  for  relief  was 
by  Chief  Justice  Marshall  in  Marine  Ins.  Co.  v.  Hodgson*  as 
follows:  ''Without  attempting  to  draw  any  precise  time  to 
which  courts  of  equity  will  advance,  and  which  they  cannot 
pass,  in  restraining  parties  from  availing  themselves  of  judg- 
ments obtained  at  law,  it  may  safely  be  said  that  any  fact  which 
clearly  proves  it  to  be  against  conscience  to  execute  a  judg- 
ment, and  of  which  the  injured  party  could  not  have  availd 
himself  in  a  court  of  law;  or  of  which  he  might  have  availed 
himself  at  law,  but  was  prevented  by  fraud  or  accident,  un- 
mixed with  any  fault  or  neglij^ence  in  himself,  or  his  agents, 
will  justify  an  applicatidn  to  a  court  of  chancery.'' 

§  753.    Mere  errors  and  irregularities  no  ground  for  equitable 
relief. 

A  rule  allowing  errors  to  be  the  basis  of  successful  appli- 
cations for  the  exercise  of  equitable  jurisdiction  would  neces- 
sarily lead  to  a  retrial  of  the  whole  case  in  equity ;  first,  of  the 
question  of  law,  to  determine  if  an  erroneous  decision  was 
given,  and,  secondly,  of  the  issue  of  fact,  to  ascertain  if  such 
error  affected  the  result  of  the  trial  and  was  prejudicial.  Thi«, 
it  has  been  long  understood,  is  not  the  province  of  equity  in 

6  Headley  v.  Bell,  84  Ala.  346,  8  South.  391;  Harding  v.  Hawkins, 
141  m.  572,  33  Am.  St.  Eep.  347,  31  N.  E.  307;  York  v.  York,  3  N. 
Dak.  343,  55  N.  W.  1095.  '"There  seems  to  be  no  conflict  in  the 
authorities  an  to  the  principles  upon  which  courts  of  equity  interfere 
to  grant  relief  against  judgments  recovered  at  law.  It  must  ap- 
pear that  the  party  could  not  avail  himself  of  his  defense  in  the 
action  at  law,  or  that  he  was  prevented  from  doing  so  by  fraud,  ac- 
cident or  mistake,  without  fault  or  negligence  on  his  part":  Quinn 
V.  Wetherbee,  41  CaL  250,  per  Temple,  J. 

e  7  Cranch,  336. 

New  Trial,  Vd.  II— 102 
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such  cases.  This  rule  is  applicable  to  every  class  of  errors 
occurring  during  the  trial.'^  N"or  is  this  rule  altered  by  the 
fact  that  the  error  committed  on  the  former  trial  is  manifest, 
upon  an  inspection  of  the  record.® 

Even  if  it  is  apparent  that  the  judgment  is  excessive^  this 
rule  is  not  relaxed.®    And  the  fact  that  the  judgment  was  by 

7  Estate  of  Griffith,  84  CaL  107,  112,  23  Pac.  528,  24  Pae.  381; 
CollinB  V.  Butler,  14  CaL  226;  Moore  ▼.  Dial,  3  Stew.  155;  Williams 
V.  Carr,  4  Colo.  App.  368,  36  Pac.  646;  Galena  etc.  Co.  v.  Ennor,  116 
111.  55,  4  N.  £.  762;  Yanghan  v.  Johnson,  9  N.  J.  Eq.  173;  Green- 
field V.  Pierson,  7  Heisk.  633;  Harrison  v.  Nettleship,  2  Mylne  & 
K.  423.  In  Collins  t.  Bntler,  supra,  the  court  said:  "The  bill  is 
filed  to  enjoin  this  judgment  on  several  grounds:  The  first  Is  for 
matter  entitling  the  defendant  to  a  new  triaL  But  this  matter  is 
the  same  as  that  relied  on  below,  and  held  insufficient.  We  do  not 
think  that  it  can  seriously  be  contended  that  iKhancery  will  give 
relief,  by  way  of  appeal  from  the  law  side  of  the  district  court, 
much  less  from  the  judgment  of  this  court,  upon  the  same  facts 
passed  upon  in  judgment  by  the  law  court  and  this  court.  The  dis- 
trict judge,  sitting  on  the  trial  below,  had  full  power  to  act  in  the 
premises;  and  this  matter,  if  sufficient  at  all,  was  matter  for  re- 
lief at  law.  There  can  in  such  a  case  be  as  little  necessity  as 
authority  for  the  interposition  of  a  court  of  equity.  Litigation 
would  be  unnecessarily  protracted,  if,  in  every  case  in  which  a 
party  moved  for  a  new  trial  and  failed,  he  could  then,  upon  the 
same  facts  apply  to  the  same  judge  for  an  injunction,  and  retry  his 
case  in  equity;  and  there  would  be  a  singular  inconsistency  in  holding 
that  the  same  judge,  with  full  jurisdiction  and  capacity  to  pass  upon 
given  facts  and  grant  the  appropriate  relief,  should  apply  one  measure 
of  relief,  or  one  set  of  rules,  in  one  character,  and  another  and  dif- 
ferent measure  or  set  in  another  character."  In  Murdock  v.  De 
Yries,  37  CaL  527,  529,  the  court  said:  '^If  the  judgment  in  question 
is  to  be  considered  as  merely  erroneous,  the  plaintiff  has  now  no 
remedy,  for  he  has  allowed  the  time  for  appeal  to  pass  without  taking 
any  steps  to  obtain  a  reversal.  If  it  is  to  be  considered  as  absolutely 
void  upon  its  face,  so  far  as  it  grants  personal  relief,  the  plaintiff 
still  has  a  remedy  by  motion  to  quash  the  execution  and  to  stay 
the  judgment  in  the  court  in  which  it  was  rendered.  Upon  the 
question  whether  the  judgment,  so  far  as  it  grants  personal  relief, 
is  void,  or  merely  erroneous,  we  reserve  our  opinion  until  it  is  pre- 
sented in  a  different  manner.  To  consider  it  now  would  be  to  go 
beyond  the  exigencies  of  the  present  case." 

8  De  Haven  v.  Cevalt,  83  Ind.  344;  Landry  v.  Bertrand,  48  La. 
Ann.  48,  19  South.  126;  Neville  v.  Pope,  95  N.  C.  346. 

0  King  V.  Vaughan,  8  Yerg.  59,  29  Am.  Dec.  104;  Bogers  v.  Stokes, 
87  Tenn.  294,  11  S.  W.  215. 
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default  is  not  materiafl  within  the  rale  now  under  considera- 
tion.   Thns^  where  a  plaintiff^  the  defendant  not  appearing^ 
had  asked  of  the  courts  and  the  court  had  awarded^  judgment 
for  an  amount  in  excess  of  what  the  complaint  entitled  him  to^ 
and  the  defendant  had  brought  suit  in  equity  to  enjoin  the  col- 
lection   of   the    excess,    the    court,    in   reversing   a    decision 
of  the  lower  court  granting  the  relief,  said :  ^^We  do  not  under- 
stand that  a  party  who  asks  for  more  relief  at  the  hands  of 
the  court  than  he  is  entitled  to,  thereby  attempts  a  fraud  up- 
on the  opposite  party,  or  consummates  a  fraud  if  he  gets  it. 
Of  such  a  transaction  nothing  more  can  be  predicated  than 
that  the  plaintiff  has  obtained  an  erroneous  judgment,  which 
will  be  reversed  or  modified  on  appeal,  or  possibly  one  which 
is,   pro  tanto,  absolutely  void.     Such  a  transaction  discloses 
none  of  the  grounds  upon  which  a  court  of  equity  will  inter- 
pose and  stay  the  judgment.     If  erroneous,  the  defendant  has 
a  remedy  by  appeal ;  if  vdid  upon  its  face,  he  has,  in  addition, 
a  remedy  by  motion,  at  any  time,  in  the  court  by  which  the 
judgment  was  rendered.'*  *®    In  Merrill  v.  First  Nat.  Bank,^* 
the  plaintiff  who  had  become  surety  on  a  note  of  one  Hubbell, 
to  the  defendant,  had  allowed  judgment  to  go  against  himself, 
in  ignorance  of  the  fact  that  his  principal  had  paid  the  note. 
It  was  held  that  upon  his  action  in  equity  he  was  entitled  to 
a  decree  directing  satisfaction  of  the  judgment.    It  is  difiBcult 
to  see  anything  more  in  the  case  than  a  concealment  by  the 
creditor  of  the  fact  of  pajonent;  and  yet  it  might  be  con- 
sidered a  legal  fraud,  whether  with  or  without  a  fraudulent 
intent.    Very  slight    diligence  was    shown  by    the    applicant. 
And  yet,  upon  the  whole,  it  would  be  strange  if,  in  such  a  case, 
a  court  of  conscience  could  grant  no  relief.     For  the  purposes 

10  Murdock  ▼.  De  Vries,  37  CaL  627;  Beeve  v.  Kennedy,  43  Cal. 
643.  See,  also,  Chipman  v.  Bowman,  14  Cal.  157;  Logan  v.  Hillegas, 
16  Cal.  200;  Bell  v.  Thompson,  19  Cal.  706;  Sanchez  v.  Carriga,  31 
CaL  170. 

11  94  Cal.  59,  29  Pac.  242.  See,  also,  Wales  t.  Bank  of  Michigan, 
Harr.  (Mich.)  308;  Beed  v.  Harvey,  23  Ark.  44;  Cox  v.  Mobile  etc. 
By.  Co.,  44  Ala.  611;  Chicago  etc.  By.  Co.  v.  Hay,  119  111.  493,  10  N.  E. 
29;  Mellick  v.  Torna  C.  B.  Co.,  52  Iowa,  94,  2  N.  W.  1021;  Cairo 
etc.  By.  Co.  v.  Titus,  28  N.  J.  Eq.  269;  Hoit  v.  Batts,  17  S.  C.  35; 
Georgo  v.  Strange,  10  Gratt,  499;  FerreU  v.  AUen,  5  W.  Va.  43, 
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of  the  relief^  it  was  considered  sufficient  that  the  want  of 
knowledge  of  the  existence  of  his  defense  on  the  part  of  the 
defendant  was  not  inconsistent  with  reasonable  diligence.  The 
exception  to  the  general  rule  in  this  and  similar  cases  may  be 
accounted  for  upon  the  theory  that  the  plea  of  payment  is 
much  favored  in  equity.  And  there  are  numerous  decisions 
sanctioning  relief  by  courts  of  equitable  jurisdiction,  in  favor 
of  defendants  in  aetions  at  law,  who  either  were  ignorant  of 
the  fact  of  payment,  or  were  without  satisfactory  evidence 
of  it,  at  the  trial,  and  were  without  negligence,  and  afterward 
faund  a  receipt,  release,  or  other  irrefutable  proof  of  paj- 
ment.^^  So  in  Beeve  v.  Kennedy,*^  the  application  was,  not 
for  direct  relief  against  the  judgment,  which  was  by  default, 
but  against  the  purchaser  at  a  tax  sale,  imder  a  judgment  for 
taxes,  claimed  to  be  void  because  the  personal  property  tax  of 
the  owner  of  the  land  and  applicant  for  the  equitable  remedy 
was  added  to  the  taxes  assessed  against  the  land.  The  prayer 
was  for  a  cancellation  of  the  deed  to  the  purchaser.  The  prin* 
ciple  applicable  was  the  same  as  if  an  injimction  or  other  re- 
lief had  been  asked  against  the  judgment.  The  court,  affirm- 
ing the  judgment  of  dismissal  of  the  lower  court,  said:  ^'But 
the  judgment  is  also  assailed  on  the  grounds  that  it  orders  the 
land  to  be  sold,  not  only  for  the  tax  which  was  specifically 
assessed  upon  it  and  the  improvements,  but  also  for  the  per- 
sonal property  tax  assessed  to  Dinnicke,  and  which  could  not 
become  a  lien  on  the  land  until  after  the  judgment  was  dock- 
eted, which  was  long  after  the  plaintiff  purchased.  This  was 
unquestionably  an  error  for  which  the  judgment  might  have 
been  reversed  on  appeal;  but  it  does  not  affect  the  validity 
of  the  judgment  and  render  it  wholly  void.  It  was  only  an 
error  of  the  court  in  determining  the  amount  of  the  specific 
lien  on  the  land,  and  a  judgment  is  not  void  because  it  is  for 
a  larger  amount  than  the  proofs  justify,  nor  is  an  execution 
void  because  it  is  for  a  larger  amount  than  the  judgment  au- 
thorized." 

12  See  Pearce  v.  Chastain,  3  Ga.  226,  46  Am.  Dec.  423;  Brown  v. 
Leuhrs,  79  IlL  575;  Ahl  v.  Ahl,  71  Md.  555,  18  A.  959;  Poster  ▼. 
Wood,  6  Johns.  Ch.  90;  Duncan  v.  Lyon,  3  Johns.  Ch.  356;  8  Am. 
Dec.  573;  Hervey  v.  Seashol,  4  W.  Va.  115. 

18  43  CaL  643,  653. 
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WTiere  relief  was  sought  in  equity  against  a  decree  awarding 
a  homestead  on  the  ground  that  the  court  had  erroneously 
decided  certain  property  to  be  community  property,  the  court 
answered  that  "These,  however,  are  insufficient  grounds  for 
maintaining  the  present  action,  as  a  court  of  equity  will  never 
set  aside  a  judgment  for  mere  error,  whether  of  law  or  fact, 
committed  in  the  rendition  of  the  judgment/'  ** 

Mere  irregularity  in  the    proceedings    of  the  legal    forum 
must,  in  order  to  entitle  the  defendant  to  relief  in  equity,  be  of 
so  serious  a  character  as  to  deprive  the  court  of  jurisdiction.**^ 
Many  instances  of  irregularities  presented  to  courts  of  equity, 
as  grounds  for  relief  against  judgment,  could  be  given.    Be- 
lief will  not  be  granted  for  any  defects  of  form  in  the  sum- 
mons when  not  wholly  insufficient.**    It  was  held  that  a  mis- 
nomer of  the  defendant  afforded  no  ground  for  the  relief.*'^ 
But  it  is  obvious  that,  unless  the  appearance  of  the  defendant 
were  entered,  the  use  of  a  name  materially  different  from  that 
of  the  defendant  would  be  evidence  of  a  lack  of  jurisdiction. 
It  was  held  that  the  failure  to  appoint  a  guardian  ad  litem 
for  an  infant  was  an  irregularity  which  could  not  be  availed 
of  in  equity  against  the  judgment.*®    Here  too,  the  decision 
must  be  different   when  there  is   also  a  lack   of   jurisdiction. 
And  in  another  case  it  was  held  that  defects  in  a  warrant  of 
attorney,  upon  which  a   judgment   by  confession   was  based, 

14  Wickersham  t.  Comerford,  104  CaL  494,  497,  38  Pac.  101.  To 
same  effect;  Sanders  v.  Albritton,  37  Ala.  716;  Ex  parte  Christian, 
23  Ark.  641;  Center  Twp.  v.  Marion  Co.,  110  Ind.  579;  Meixell  v.  Kirk- 
patrick,  28  Kan.  315;  Drake  v.  Henshaw,  47  Iowa,  291;  Reynolds  v. 
Horine,  13  B.  Min.  234;  Methodist  Church  v.  Mayor  etc.,  6  Gill. 
391,  48  Am.  Dec.  540;  Yarborough  v.  Thompson,  3  Smedes  &  M. 
291,  41  Am.  Dec.  626;  Donovan  v.  Finn  Hopk.  Ch.  59,  14  Am.  Dec. 
531;  Mclndoe  v.  Hazleton,  19  Wis.  567,  88  Am.  Dec.  701;  Ludlow  v. 
Eamsey,  11  Wall  581;  Tarver  v.  Tarver,  9  Pet.  (U.  S.)  174. 

15  See  Adams  v.  White,  23  Fla.  352,  2  South.  774;  Stiles  v. 
Knapp,  2  Ga.  Deo.  36;  Blanck  v.  Speckman,  23  La.  146;  Boyd  v. 
Chesapeake,  17  Md.  195,  79  Am.  Dec.  646;  Mclndoe  v.  Hazleton,  19 
Wis.  667,  88  Am.  Dec.  701. 

16  Waldrom  v.  Waldrom,  76  Ala.  285;  Luco  v.  Brown,  73  CaL  3, 
2  Am.  St.  Bep.  772,  14  Pac.  366;  Pico  v.  Sunol,  6  CaL  294. 

17  Genables  v.  West,  23  S.  C.  154. 

18  Drake  v.  Henshaw,  47  Iowa,  291. 
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were  of  no  avail  as  a  ground  for  equitable  relief.^®  Nor  will 
the  insufficiency  of  findings  avail  a  party  in  this  f  orm.*^  And, 
in  White  v.  Crow,^^  it  was  held  that  the  premature  entry  of 
judgment  could  not  be  made  available  as  the  basis  for  equitable 
relief.  In  Tacoma  etc.  Co.  v.  WolfE,^  it  was  held  that  the 
form  in  which  the  decree  in  a  suit  in  equity  was  entered,  in 
that  case  as  a  judgment  at  law,  was  no  ground  for  equitable 
relief.  In  this  case,  Hoyt,  J.,  delivering  the  opinion  said :  "All 
courts  hold,  and  we  have  frequently  done  so,  that  it  is  not 
enough  to  entitle  a  party  to  have  a  judgment  against  him  va- 
cated that  he  should  show  that  it  had  been  irregularly  entered ; 
he  must  in  addition  thereto,  establish  to  the  satisfaction  of  the 
court  the  fact  that  such  judgment  is  inequitable  as  against 
him.  Proceedings  of  this  kind  are  of  an  equitable  nature;  and 
courts  will  not  interfere  with  the  judgment  simply  because  it 
may  have  been  erroneously  entered,  unless,  in  addition  thereto, 
it  is  made  to  appear  that  it  is  unjustly  burdensome  to  the  mov- 
ing party.  In  such  a  proceeding  pure  technicalities  can  have 
little  influence  upon  the  decision  of  the  court,  if  the  judgment 
sought  to  be  vacated  is  not  of  such  a  nature  that,  if  it  were  set 
aside,  the  moving  party  would  be  able  to  interpose  a  substantial 
defense  upon  a  new  trial,  or  in  another  proceeding  involving 
the  same  cause  of  action.*' 

§  764.    The  jurisdiction  purely  equitable,  and  the  suit  an  in- 
direct attack  upon  the  judgment. 

Notwithstanding  that  many  decisions  are  found  which  it 
would  be  impossible  to  reconcile  with  the  salutary  and  long 
settled  limitations  upon  the  jurisdiction,  still,  it  must  be  borne 
in  mind  that  a  great  majority  of  the  cases  are  rational  and 
just  illustrations  thereof  and  within  proper  limits.  Some  of 
the  erratic  decisions  are  due,  no  doubt  to  excessive  solicitude 
lest  unjust  results  be  reached  in  cases  of  peculiar  hardship,  and 
others  are  due  to  extremely  liberal  views  of  particular  judges. 

19  Burch  V.  West,  134  111.  258,  25  N.  E.  658. 

20  Petalka  v.  Fitle,  33  Neb.  756,  51  N.  W.  131. 

21  110  IJ.  S.  183,  4  Sup.  Ct.  Rep.  71. 

22  7  Wash.  478,  35  Pae.  115,  755. 
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"With  respect  to  the  cause  of  jxistice  it  will  be  best  promoted 
by  adhering  to  established  maxims  and  principles.  Any  case 
going  beyond,  if  followed  as  a  precedent,  would  tend  to  un- 
settle the  rights  of  parties  to  finished  litigation,  and  endanger 
titles  acquired  thereunder.  Moreover  each  relaxation  of  the 
binding  force  of  judgments  tends  more  to  promote,  than  to 
prevent  perjury  and  sharp  practice.  For  the  purpose  of  the 
correct  administration  of  justice,  and  in  order  to  preserve  the 
autonomy  and  integrity  of  any  judicial  system,  a  constant  re- 
currence to  the  clear  expositions  of  fundamental  principles  by 
the  jurists  of  all  ages  is  necessary. 

When  an  action  is  brought  in  equity  to  set  aside  a  judgment 
at  law  the  attack,  although  not  collateral,  is  always  indirect. 
The  judgment  is  not  under  review,  but  an  issue  is  being  tried 
as  to  whether  the  plaintiff  is  entitled  to  have  a  court  of  equity 
interpose  in  his  behalf.  The  judgment  is  not  conclusive  in 
such  a  case.  The  question  to  be  determined  is  whether  the 
adjudication  was  not  procured  by  fraud  or  mistake.  It  may 
be  said  that,  in  such  a  case,  the  legal  validity  of  the  judg- 
ment is  admitted,  and  it  is  because  of  its  validity,  or  apparent 
validity,  that  the  plaintiff  requires  to  be  relieved  from  it. 

It  will  be  seen  that  the  burden  is  on  the  plaintiff,  in  such 
action,  to  excuse  himself  for  not  defending,  where  the  judg- 
ment shows  that  he  was  in  default  for  not  doing  so.  By  such 
an  attack  upon  a  judgjnent,  the  plaintiff  does  not  question  or 
dispute  its  effect  as  an  adjudication,  but  he  seeks  to  be  re- 
lieved from  its  operation,  upon  equitable  grounds.^ 


§  765.    Party  seeking  the  relief  must  show  diligenc< 
of  laches. 

In  nearly  every  well-considered  case,  in  which  equitable  re- 
lief was  granted,  stress  has  been  laid  upon  the  fact  that  the 
plaintiff^s  failure  to  obtain  justice  at  law  was  without  fault 
on  his  part.    By  this  is  understood,  not  that  he  shall  be  abso- 

28  In  Sanf  OTd  v.  Head,  5  Cal.  297,  299,  which  was  a  case  of  a  judg- 
ment being  obtained  by  fraud  and  collusion,  the  court  said:  "The 
bill  in  this  cause  alleges  a  state  of  facts  which,  if  true,  might  forever 
prevent  a  party  from  obtaining  his  .iust  rights  in  any  other  manner 
than  by  the  interposition  of  a  court  of  chancery.'' 
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lutely  exempt  from  every  imputation  of  fault,  but  of  such  want 
of  care^  diligence  and  prudence  as  is  requisite  in  the  ordinary 
business  of  life.**  And  where  it  is  made  to  appear,  either 
in  the  bill  or  at  the  trial,  that  the  party  seeking  the  equitable 
remedy  is  seeking  to  have  restored  to  him  merely  that  which, 
but  for  his  own  neglect  or  inattention,  he  need  not  have  lost, 
the  relief  will  be  denied.  Thus  in  Markley  v.  Eand,**^  the 
court  said :  "There  was  a  full  opportunity  to  contest  every  fact 
while  the  trial  was  going  on,  or  before  the  court  lost  juris- 
diction of  the  case;  and  the  plaintiff  cannot  retry  the  case  by 
biU  in  equity.  If  this  were  so,  in  every  case  where  by  the  neg- 
lect of  the  party,  or  his  attorney,  a  judgment  was  rendered 
against  him,  the  case  could  be  taken  from  the  court  of  law, 
into  a  court  of  chancery.'' 

A  party  may  be  guilty  of  laches  in  failing  to  actually  acquire 
knowledge  which  was  as  fully  within  his  reach  as  within  reach 
of  the  other  party.  In  such  case,  the  possession  of  the  knowl- 
edge will  be  imputed  to  him  by  the  court  of  equity  to  which 
he  may  apply  for  relief  against  a  judgment,  alleged  to  have 
been  unjustly  recovered  against  him,  by  reason  of  his  want 
of  such  knowledge,  no  fraud  or  deception  having  been  prac- 
ticed upon  him  by  the  opposite  party.*® 

With  reference  to  mere  laches,  short  of  the  statute  of  limi- 
tations, the  courts  are  usually  governed  by  the  particular  cir- 
cumstances. In  the  case  of  a  judgment  against  a  corporation, 
recovered  by  reason  of  the  fraudulent  acquiescence  or  coUu* 

24  Burton  v.  Wiley,  26  Vt.  432;  Taylor  v.  Fore,  42  Tox.  256; 
Corrington  v.  Holobird,  17  Conn.  530;  S.  C,  19  Conn.  84;  Story's 
Equity,  $  1574.  See  Quinn  v.  Wetherbee,  41  CaL  247,  251,  where 
Justice  Temple  delivering  the  opinion  said:  ''I  think  it  clear,  how- 
ever, that  one  is  bound  to  exercise  at  least  ordinary  care  and  dili- 
gence in  the  management  of  his  defense  to  the  action  brought 
against  him." 

26  12  Cal.  276,  278. 

26  Champion  v.  Woods,  79  Cal.  17,  20,  21  Pac.  534.  In  this  ease 
it  was  said:  '^Judgments  may  be  attacked  on  the  ground  of  fraud 
and  misrepresentation,  it  is  true,  but  relief  will  not  be  granted 
unless  the  party  seeking  the  same  has  been  free  from  negligence.  If 
the  judgment  has  been  brought  about  through  the  carelessness  of 
the  injured  party,  he  will  not  be  relieved  therefrom." 
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sion  of  its  directors,  interested  adversely  to  it  in  the  action 
li^herein  the  judgment  was  recovered,  the  court  said :  "The  mere 
lapse  of  time  less  than  the  statutory  period  of  limitation  will 
not  bar  an  action  for  equitable  relief,  unless  the  delay,  under 
the  circumstances,  has  been  such  as  to  justify  the  presumption 
tliat  the  defendant  may  have  been  prejudiced  thereby.  Tha 
bar  of  an  equitable  remedy  in  such  cases  is  not  imposed  upon 
the  plaintiff  as  a  penalty  for  his  negligence,  but  is  intended 
merely  to  protect  the  defendant  from  such  consequences  of  the 
delay  as  may  be  prejudicial  to  his  rights/**''  And  while  a 
party  may  sometimes  obtain  relief  in  equity  where  he  has  been 
misled  by  promises  of  the  adverse  party  made  in  bad  faith, 
yet  it  was  held  that  the  reliance  of  the  plaintiff  in  the  injunc- 
tion suit,  as  defendant  in  the  justice's  court,  upon  the  promise 
of  the  justice  to  grant  a  new  trial,  which  the  plaintiff  in  the 
justice's  court  did  not  appear  td  have  participated  in  or  known, 
and  the  postponement  of  the  hearing  of  the  motion  until  after 
the  expiration  of  the  time  for  appeal,  and  the  final  denial 
thereof  by  the  justice,  could  not  excuse  the  neglect  of  the  de- 
fendant to  appeal  from  the  judgment,  or  entitle  him  to  relief 
in  equity  against  the  judgment.*® 

§  756.    When  n  meritorious  cause  of  action  or  defense  must  be 
shown. 

Since  it  is  the  province  of  courts  of  equity,  in  exercising 
this  jurisdiction,  to  administer  relief  only  to  parties  who  have 
been  deprived  at  law  of  that  to  which  they  Were  equitably,  as 
well  as  legally,  entitled,  it  follows  that  a  party  seeking  it  must, 

27  Ex-Mission  L.  &  W.  Co.  v.  Flash,  97  Cal.  610,  632,  32  Pac.  600. 
See,  also,  Steen  v.  March,  132  Cal.  616,  64  Pac.  994;  New  Sombrero 
Phosphate  Co.  v.  Erlanger,  L.  B.  3  App.  Cas.  1230;  Lindsay  Petro- 
leum Co.  V.  Hnrd,  L.  B.  5  P.  C.  221.  Proceeding  in  equity  to  set 
aside  proceedings  without  jurisdiction,  resulting  in  judgment  and 
sale  of  their  land,  commenced  ten  months  after  the  sale,  knowledge 
of  the  facts  having  come  to  their  knowledge  after  the  sale,  held 
commenced  in  time:  Keeley  v.  East  Side  Imp.  Co.  (Colo.  App.),  65 
Pac.  456.  A  case  similar  in  important  respects  and  in  which  a 
fdmilar  result  was  reached  in  Ex  Mission  L.  &  W.  Co.  v.  Flash,  was 
that  of  Lang  Syne  M.  Co.  v.  Boss,  20  Nev.  127, '19  Am.  St.  Eep.  337, 
18  Pac.  358. 

28  Hollenbeck  v.  McCoy,  127  Cal.  21,  59  Pac.  201. 
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in  order  to  Obtain  the  interposition  of  equity^  show  that  he  bad 
a  meritorious  cause  of  action^  or  defense  in  the  first  instance. 
Such  is  the  general  rule^  there  being  an  exception  to  be  noticed 
presently. 

Aside  from  any  features  of  the  case  which  would  form  a 
proper  basis  for  equitable  interference,  such,  for  instance,  as 
fraud  practiced  upon  the  jurisdiction,  a  showing  must  be  made 
that  the  cause  of  action  or  defense  of  which  the  party  has 
been  deprived  was  meritorious;  for  unless  he  has  suffered  in- 
justice, or  can  show  either  that  the  judgment  itself  is  unjust 
and  inequitable,  or  that  under  the  circumstances  it  would  be 
against  conscience  to  enforce  it,  it  would  clearly  be  inequitable 
to  interfere.*® 

A  meritorious  defense,  as  viewed  in  the  decisions,  does 
not  necessarily  mean  one  which  meets  with  moral  approval, 
but  merely  means  a  substantial,  valid  defense.  TJsually,  but 
by  no  means  universally,  the  defense  of  the  statute  of  limita- 
tions will  suffice.*® 

There  are  cases,  however,  where  the  reason  for  imposing 
this  condition  is  not  present,  and,  when,  as  a  consequence,  the 
showing  of  any  defense  whatever,  will  be  excused.  Where 
judgment  has  been  fraudulently  taken  against  a  party,  in  his 
absence  from  the  trial,  without  notice,  and  where  taken  with- 
out service  of  original  process  upon  him,  he  will  be  entitled, 
upon  tender  of  the  amount  due,  to  enjoin  the  enforcement  of 
the  judgment  for  any  excess,  and  probably  for  all  costs  accru- 
ing, subsequently  to  the  date  of  such  fraud,  or  where  he  was 
entitled  to  be  served.     And  if  his  property  has  been  sold  under 

29  Harding  ▼.  Hawkins,  141  lU.  572,  33  Am.  St.  Bep.  347,  31  K. 
E.  307;  Bupert  ▼.  Martz,  116  Ind.  72,  18  N.  E.  381;  HoUinger  v. 
Beeme,  138  Ind.  363,  46  Am.  St.  Bep.  402,  36  N.  E.  1114;  Wilson  v. 
Shipman,  34  Neb.  573,  33  Am.  St.  Bep.  660,  52  N.  W.  576;  Nye  v. 
Sochor,  92  Wis.  40,  53  Am.  St.  Bep.  896,  63  N.  W.  854;  White  v. 
Crow,  110  U.  S,  183,  1  Sup.  Ct.  Bep.  71.  Complaint  seeking  to  re- 
strain the  enforcement  of  a  judgment  for  the  possession  of  person- 
alty is  insufficient  if  it  fails  to  aver  that  the  complainant  was  en- 
titled to  its  possession,  or  that  the  judgment  was  not  attributable 
to  his  own  neglect:     Meinert  v.  Harder,  39  Or.  609,  65  Pac.  1056. 

80  See  Gerrish  v.  Seaton,  73  Iowa,  15,  34  N.  W.  485. 
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a  judgment  or  decree  eo  obtained^  he  will  be  entitled^  not  only 
to  an  injunction^  but  to  have  the  sale  set  aside^  upon  tendering 
the  amount  due  even  though  he  have  no  defense  to  the  original 
action.®^  In  White  v.  Espey,**  an  injunction  had  been  granted 
by  the  court  below  against  a  sale  of  real  estate  under 
a  justice's  judgment,  the  entry  of  which  in  the  clerk's  ofiBce, 
made  for  the  purpose  of  securing  a  lien  on  the  execution  of 
defendant's  land,  failing  to  show  that  the  justice  had  juris- 
diction. In  offering  the  decree  the  supreme  court  said: 
''Counsel  for  appellant  insists  that  some  circumstances  must 
be  alleged  tending  to  show  that  it  would  be  inequitable  to  en- 
force said  judgment.  If  this  were  a  case  where  the  sole  pur- 
poBe  of  the  plaintiff  in  coming  into  a  court  of  equity  to  be 
relieved  from  a  judgment,  the  defendants'  contection  would 

be  correct But  in  this  case  the  real  purpose  of  the 

plaintiffs  in  invoking  the  interposition  of  equity  is  to  prevent 
a  cloud  being  cast  upon  the  title  to  their  real  property.  This 
jurisdiction  is  constantly  assumed  and  exercised  by  courts  6t 
equity  in  a  very  great  variety  of  cases,  and  is  in  no  way  de- 
pendent upon  Other  sources  of  equity  jurisdiction  referred  to." 
In  Martin  v.  Parsons,**  the  question  brought  to  the  supreme 
court   for   review   was   the   striking   out  of  a  cross-complaint 

81  Martin  v.  Paisons,  49  Cal.  94;  Great  etc.  Min.  Co.  ▼.  W^oodmas 
etc.  Min.  Co.,  12  Colo.  46,  13  Am.  St.  Bep.  204,  20  Pac.  771;  Litch- 
field's Appeal,  28  Conn.  127,  73  Am.  Dee.  662.  The  opinion  in  the 
first  case  here  cited  contains  much  valuable  information  upon  the 
subject  of  what  constitutes  a  sufficient  complaint  for  the  reb'ef; 
also  explains  the  circumstances  warranting  relief  as  against  a  bona 
fide  purchaser. 

82  21  Or.  328,  332,  28  Pac.  71.  See,  also,  Galbraith  v.  Barnard,  21 
Or.  67,  26  Pac.  1110. 

88  49  OaL  94,  100.  See,  also,  McMillan  v.  Beynolds,  11  Cal.  372; 
Dobson  V.  Pierce,  12  N.  Y.  164,  62  Am.  Dec.  152,  and  note;  Bridge- 
port Bank  v.  Eldridge,  28  Conn.  556,  73  Am.  Dec.  688.  Where 
property  of  a  defendant  was  sold  under  a  judgment  obtained  without 
service  of  summons,  or  their  knowledge  or  appearance  in  the  action, 
it  was  held  in  an  action  for  relief  in  equity,  they  need  not  aUege  or 
show  a  defense  to  tbe  original  action,  since,  if  they  had  no  de- 
fense to  the  claim,  they  at  any  rate  had  had  the  right  to  pay  and 
prevent  the  sale,  or  to  redeem:  Keeley  v.  East  Side  Imp.  Co.  (Cola 
App.),  65  Pac.  456. 
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by  the  judge  of  the  lower  court.    The  court  having  both  legal 
and  equitable  jurisdiction,  the  question  wa&  the  same  as  if  the 
cross-complaint  had  been  an  original  complaint^  presented  to 
a  court  of  equity.    The  action  was  by  the  plaintiff,  who  had 
bought  certain  real  estate  at  a  tax  sale,  against  the  defendant 
to  quiet  title.    The  plaintiff  (purchaser  at  the  tax  sale),  being 
a  court  commissioner  at  the  date  when,  according  to  law,  such 
purchaser  would  have  been  entitled  to  the  sheriff's  deed,  had 
the  proceedings  been  regular  and  in  good  faith^  had  himself 
prepared  the  decree  which  the  court  signed,  reciting  therein 
due  and  regular  service  of  process  upon  the  owner  of  the  prop- 
erty, which  recital  was  absolutely  false.    In  deciding  the  case, 
directing  a  new  trial  and  reversing  the  order  striking  out  iiie 
cross-complaint,  the  court  said:   ''Whether  the  false  recitals 
were  inserted  in  the  decree  through  fraud,  or  merely  from  the 
negligence  or  mistake  of  the  plaintiff,  is  immaterial.     It  was 
through  his  fault  that  the  decree  was  obtained  without  a  ser- 
vice of  process,  and  it  would  be  agaiust  good  conscience  to 
allow  him  to  profit  by  his  own  wrong.    In  such  a  case  it  is  not 
necessary  to  vacate  the  judgment,  but  only  to  restrain  the 
plaintiff  from  setting  it  up  as  an  estoppel,  to  perpetuate  the 
wrong  resulting  from  his  own  misconduct.     This  is  a  familiar 
ground  for  the  interposition  of  a  court  of  equity.     While  it 
may  be  true  that  a  court  of  equity  will  not  vacate  the  judg- 
ment under  such  circumstances,  it  is  clear  that  it  will  inter- 
fere to  prevent  the  use  of  it  as  an  instrument  of  justice  by  the 
author  of  the  wrong.*' 

There  may  be  authorities  to  the  effect  that  in  all  cases  of 
judgments  against  parties  not  served  with  process  the  court 
of  equity  should  declare  the  judgment  vacated  without  a  show- 
ing of  merit;  but  while  that  might  more  completely  meet  the 
views  of  intuitive  justice,  there  are  doubts,  in  the  first  place, 
of  there  being  any  necessity  for  so  doing  in  order  to  meet  the 
demands  of  substantial  justice,  and,  in  the  second  place,  it 
is  contrary  to  the  well-defined  province  of  courts  of  equity  to 
set  aside,  even  a  voidable  judgment,  under  such  circumstances. 
The  applicant  for  relief  should  not,  however,  be  required  to 
tender  more  than  the  debt  and  interest,  together  with  costs 
accruing  prior  to  the  entry  of  judgment. 


1629  BELIEF  AGAINST  JUDGMENTS  IN  EQUITY.        i  757 

In  some  of  the  cases,  it  is  held  that,  where  a  judgment  has 
been  rendered  upon  a  false  return,  the  defendant,  though  with- 
out a  valid  defense,  is  entitled,  upon  making  tender  of  the 
full  amount  due  and  costs,  to  more  extensive  relief  than 
an  injunction  to  prevent  the  enforcement  of  the  judgment,  and 
to  have  a  sale  to  a  bona  fide  purchaser,  not  fully  consummated, 
set  aside.  Thus  it  was  held  in  Hausworth  v.  Sullivan,**  or 
at  least  the  language  of  the  court  imports  as  much,  that  the 
court  exercising  equitable  jurisdiction  should,  in  such  case, 
formally  decree  the  setting  aside  of  the  judgment  at  law,  and 
award  a  new  trial.  But  in  that  case  it  was  admitted  that  the 
defendant  in  the  former  action  and  applicant  for  relief  had 
no  defense,  and  the  relief  was  granted  solely  on  the  ground 
that  he  had  tendered,  and  stood  ready  to  pay  the  full  amount 
due,  together  with  costs.  If  the  tender  was  made,  and  re- 
quired to  be  made,  as  a  condition,  why  order  the  judgment 
vacated?  Of  what  avail  was  a  new  trial?  It  was  held  in 
!McEacham  v.  Brackett,**  that  the  rule  requiring  a  meritorious 
defense  to  be  shown  had  no  application,  where  the  court  had 
no  jurisdiction  of  the  person  of  the  defendant,  as,  in  that  case, 
where  one  without  authority  appeared  for  him,  especially  if 
he  offered  to  pay  the  full  amount  justly  due  from  him  to  the 
judgment  plaintiff,  together  with  interest  and  costs,  merely 
asking  that  his  property  which  had  been  taken  from  him  with- 
out due  process  of  law,  be  returned  to  him,  discharged  of  the 
lien  of  the  judgment.  But  the  court  remarked :  *TVere  it  not 
that  the  statute  of  limitations  would  not  bar  a  suit  for  fore- 
closure, equity  would  not  demand  a  tender  in  order  to  procure 
the  avoidance  of  the  judgment;  the  court  would  simply  clear 
its  record  of  that  which  had  been  entered  there  without  juris- 
diction, although  formally  regular.*' 

g  757.    Must  appear  that  party  seeking  relief  would  be  bene- 
fited by  a  re-examination. 
This  rule  has  but  little  relevancy  to  the  subject  at  the  pres- 
ent day.     It    was    important,    however,    during    the    ancient 
period,    in  which  new  trials  at  law  were  directed  by  the  chan- 

84  6  Mont.  203,  9  Pac.  798. 
86  8  Wash.  652,  36  Pac.  690. 


§  758        BELIEF  AGAINST  JUDGMENTS  IN  EQUITY.  1630 

cellors.  It  is  still  a  general  mle,  however,  that  the  party 
must  show  that  the  judgment  against  him  was  wrong,  or  that 
he  is  entitled  to  other  or  greater  relief  than  that  afiforded  by 
the  judgment  against  which  he  seeks  relief.*®  The  same  idea 
was  expressed  anciently,  when  courts  of  equity  granted  new 
trials,  by  the  expression  incorrectly  used  in  Davis  v.  Chal- 
fant,^''  in  these  words:  "In  this  class  of  cases  it  should  be 
made  to  appear  with  reasonable  certainty,  at  least,  that  a  new 
trial  would  result  in  a  judgment  more  favorable  to  the  party 
asking  it  than  the  judgment  sought  to  be  set  aside/' 

§  768.    Hnst  offer  to  do  equity. 

The  maxim  that  "He  who  seeks  equity  must  do  equity"  is 
peculiarly  applicable  to  cases  where  relief  is  sought  from  judg- 
ments. The  object  of  such  actions  is  the  wresting  from  a 
successful  litigant  a  legal  advantage,  and  this  will  not  be  per- 
mitted without  requiring  the  party  seeking  the  aid  of  the  court 

86  Painter  v.  Painter  (J.  B.)  Co.,  133  Cal.  129,  65  Pac.  311.  In 
this  case  the  court  said:  ''The  sole  grounds  on  which  plaintiff's 
claim  for  a  new  trial  is  based  are,  insufficiency  of  the  evidence  to 
justify  the  findng  as  to  a  large  part  of  the  amount  found  to  be  due, 
and  material  errors  of  law  occurring  at  the  trial,  and  the  additional 
fact  that  'the  court  (presumably  the  court  in  which  the  receivership 
was  pending)  declined  to  permit  the  receiver  to  ...  .  appeal,'  and 
that  the  receiver,  in  fact,  did  not  appeal.  Of  course,  courts  of 
equity  have  jurisdiction  in  proper  cases  (which  are  not  very  numer- 
ous) to  set  aside  judgments  rendered  in  other  actions,  and  to  grant 
new  trials  thereof;  but  we  do  not  know  of  any  principle  or  prece- 
dent on  which  the  present  action  could  be  maintained.  No  fraud  on 
the  part  of  The  J.  B.  Painter  Company  or  the  receiver,  or  collusion 
between  them,  is  charged.  The  plaintiff  herein  was  a  party  to  that 
action,  and  if  he  was  interested  in  preventing  a  judgment  against 
the  receiver,  he  had  ample  opportunity  to  defend  against  such  judg- 
ment. If  he  had  himself  dismissed  from  the  action,  and  relied 
upon  the  receiver  making  a  proper  defense,  he  must  abide  the  re- 
sult. Moreover,  he  alleges  no  facts  showing  that  the  judgment  was 
wrong,  or  that  the  result  would  bo  different  upon  another  trial; 
and,  as  was  said  in  Davis  v.  Chalfant,  81  CaL  630,  'in  this  class  of 
cases  It  should  be  made  to  appear  with  reasonable  certainty,  at 
least,  that  a  new  trial  would  result  in  a  judgment  more  favorable 
to  the  party  asking  it  than  the  judgment  sought  to  be  set  aside.' 
For  these  reasons,  and  many  others  which  could  be  given,  the  de- 
murrer was  properly  sustained." 

87  81  CaL  627,  22  Pac.  972. 
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for  this  purpose  to  do  all  that,  according  to  the  strict  principles 
of  justice  and  equity,  he  should  do.  If  this  be  the  payment  of 
a  sum  of  money,  the  delivery  of  property,  or  writings,  or  the 
doing  of  any  other  act,  the  complainant  must  stand  ready  to 
obey  any  order  of  the  court,  touching  of  the  same;  and  gener- 
ally an  allegation  of  his  willingness  to  do  equity,  as  just  stated 
should  be  found  in  the  bill.^®  Accordingly,  under  a  statute 
providing  that  no  injunction  shall  be  granted  to  stay  judgment 
at  law,  for  a  greater  sum  than  the  complainant  shall  show  him* 
self  equitably  not  bound  to  pay,  it  was  held  that  a  complainant 
was  not  entitled  to  an  injunction  to  stay  a  judgment  for  wages, 
obtained  before  a  justice;,  on  the  groimd  that  the  justice  had 
no  jurisdiction,  where  the  complainant  acknowledged  that  he 
owed  a  part  of  the  wages,  but  made  no  tender  of  payment.** 

§  769.  Bule  that  no  relief  granted  upon  grounds  available  in 
original  action. 
The  rule  that  relief  will  not  be  granted  on  account  of  griev- 
ances as  to  which  the  party  could  have  obtained  relief,  or*  of 
wrongs  which  he  could  have  prevented  by  proper  attention  and 
timely  objection,  motion  or  proceeding  in  the  original  action, 
is  merely  a  branch  of  the  doctrine  that  the  existence  or  neg- 
ligent loss  of  a  legal  remedy  is  a  bar  to  interference  by  a  court 
of  equity. 

That  a  party  may  deprive  himself  of  any  claim  to  relief  in 
equity  by  failing  to  avail  himself  of  opportunities  afforded  in 
the  court  where  the  judgment  against  which  relief  is  sought 
was  rendered,  is  well  settled.  If,  during  such  trial,  or  pro- 
ceeding, h  finds  himself  unable  to  present  a  cause  of  action 
or  defense,  or  placed  at  a  disadvantage  in  its  presentation,  by 
reason  of  any  fraud,  accident,  mistake,  or  misfortune,  he  should 
apply  to  the  court,  by  proper  motion  or  otherwise,  for  any 
relief,  within  the  power  of  the  court  to  grant;  and  his  failure 
to  do  so  will  usually  prove  fatal  to  a  subsequent  application  by 

8^  Creed  v.  Scruggs,  1  Heisk.  590;  Barragree  v.  Cronkhite,  33  Ind. 
192;  Yonge  v.  Shepperd,  44  Ala.  316;  Flickinger  v.  Hull,  5  Gill,  60; 
Hill  V.  Harris,  42  Qa.  412. 

89  Brewer  v.  Mack,  14  Colo.  App.  454,  60  Pac.  578. 
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independent  action  in  equity .'*®  In  Ede  v.  Hazen/*  the  court 
said:  "As  appears  upon  the  face  of  their  complaint,  the  plain- 
tiflPs  discovered  within  forty  days  after  the  entry  of  the  judg- 
ment, and  within  six  months  after  the  entry  of  their  default, 
aU  the  facts  upon  which  they  now  base  their  right  to  hare  it 
set  aside,  and  if  it  be"  conceded  that  upon  those  facts  they 
are  entitled  td  the  relief  they  now  claim,  it  is  clear  that  they 
had  a  speedy,  complete,  adequate,  summary  remedy  in  the 
same  proceeding  and  that  the  complaint  shows  no  circum- 
stances which  entitle  them  to  maintain  a  separate  and  distinct 
equitable  action/'  So  where,  in  an  action  on  a  contract,  it 
appeared  that  the  plaintiff's  interest  had  been  assigned  to  an<- 
other  pendente  lite,  and  defendant  made  no  objection  to  such 
assignment  in  that  action,  it  was  held  that  he  could  not  sub- 
sequently object  thereto,  in  a  proceeding  brought  by  him  to 
restrain  the  enforcement  of  the  judgment  recovered.** 

For  the  purposes  of  the  rule  that  mere  errors  occurring  in 
the  legal  action  will  not  warrant  interference  by  the  court  of 
equity,  the  nature  and  extent  6t  such  errors  is  immaterial;  and 
unless  facts  be  shown,  which  bring  the  case  under  some  estab- 
lished head  of  equitable  jurisdiction,  relief  must  be  denied. 
Thus,  it  was  held  that  a  judgment  should  not  be  enjoined 
merely  becaufie  the  cause  of  action  upon  which  it  was  based 
was  one  the  enforcement  of  which  was  forbidden  by  statute.** 

40  Markley  v.  Band,  12  Cal  276;  Blddle  ▼.  Baker,  13  Cal.  296, 
304;  Dutil  t.  Pacheco,  21  CaL  438,  442,  82  Am.  Dee.  749;  AUen  t. 
Currey,  41  CaL  318,  322;  Champion  v.  Woods,  79  Cal.  17,  21,  12  Am. 
St.  Bep.  126,  21  Pac.  634;  In  re  Griffith,  84  Cal.  107,  112,  23  Pac. 
628,  24  Pac.  381;  Eldred  v.  White,  102  CaL  600,  604,  36  Pac.  944; 
Johnson  v.  Beed,  125  CaL  74,  57  Pac.  680;  Hollenbeak  v.  McCoy, 
127  CaL  21,  59  Pac.  201;  Waldron  v.  Waldron,  76  Ala.  285;  Wing- 
field  V.  McClure,  48  Ark.  510;  Morris  v.  Morris,  76  Ga.  733;  Hin- 
trager  v.  Sumbargo,  64  Iowa,  607,  7  N.  W.  92;  Flanneken  v.  Wright, 
67  Miss.  217,  1  South.  157;  Beagan  v.  Fitzgerald,  75  N.  Y.  230; 
Syme  v.  Trice,  96  N.  C.  243,  1  S.  E.  480;  Galveston  etc.  By.  v.  Wave, 
74  Tex.  47,  11  8.  W.  918;  Mclndoe  v.  Hazleton,  19  Wis.  567,  88  Am. 
Doc.  701. 

41  61  CaL  360.     Citing  Ketchum  v.  Crippen,  37  CaL  223. 
45  O'Bourke  v.  Schultz,  23  Mont.  286,  58  Pac.  712. 

43  National  Fertilizer  Co.  v.  Hinson,  103  Ala.  532,  15  South.  844. 
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The  same  ruling  was  made  when  the  court  had  based  its  de- 
cision on  a  statute  which  the  supreme  court  subsequently  held 
unconstitutional.** 

It  is  a  question  still  unsettled  within  some  jurisdictions, 
and  settled  differently  in  others,  whether  a  defendant,  having 
an  equitable  defense  t6  an  action  at  law,  which  might  be  made 
available  as  such  in  that  action,  may  yet  withhold  it  and  make 
it  the  subject  of  a  separate  action  in  equity,  for  relief  against 
any  judgment  which  may  be  recovered  in  the  action  at  law. 
In  most  of  the  states,  however,  it  seems  to  be  settled  that  a  de- 
fendant so  circumstanced  is  at  liberty  to  elect  between  bring- 
ing forward  his  equities  in  the  legal  action,  and  withholding 
them  and  applying  independently  for  equitable  relief.*®  But, 
to  entitle  the  party  to  the  benefit  of  an  independent  equitable 
remedy,  he  must  make  his  election  accordingly,  and  without  at- 
tempting to  make  the  facts  giving  rise  to  his  equities  available 
in  the  action  at  law ;  for,  if  he  pursues  the  latter  course,  it  be- 
hooves him  to  present  it  fully  and  effectually.  A  judgment  in 
the  legal  action  where  the  equitable  matters  have  been  offered 
for  the  consideration  of  the  court,  by  a  proper  pleading,  is 
conclusive,  and  is  a  bar  to  any  relief  by  separate  suit  in  equity, 
against  the  same  judgment,  unless  the  party  can  show  that 
by  reason  of  fraud,  accident,  mistake,  or  some  other  cause,  it- 

44  Gassell  v.  Bcott,  17  Ind.  514;  New  Orleans  v.  De  La  Cuesta,  IC 
Ta  Ann.  724. 

45  Hough  ▼.  Waters,  30  Cal.  310;  Golson  ▼.  Dunlap,  73  Cal.  165, 
14  Pac.  670;  Lorraine  ▼.  Long,  6  Cal.  452;  Hills  v.  Sherwood,  48  CaL 
386;  Morrison  ▼.  Hart:,  2  Bibb.  (Ky.),  4,  4  Am.  Dec.  663;  Dorsey  ▼. 
Beese,  14  B.  Mon.  157;  Hill  v.  Cooper,  6  Or.  181;  Spauer  ▼.  McBee, 
19  Or.  76,  23  Pac.  818.  In  Golson  ▼.  Dunlap,  supra,  the  court  said: 
*' Finally  it  is  contended  that  the  decree  of  distribution  to  Susan 
I>unlap  operates  as  an  estoppel  against  the  plaintiffs.  But  if  we 
Assume  in  favor  of  the  respondents  that  this  question  of  setting 
aside  the  deed  for  fraud  could  have  been  presented  and  considered 
upon  the  application  for  distribution,  it  nevertheless  was  not  so 
presented  or  considered.  And  the  rule  is,  that  a  party  having  an 
equitable  defense  may  let  judgment  go  at  law  and  proceed  in  equity: 
Lorraine  v.  Long,  6  Cal.  452;  Hough  v.  Waters,  30  CaL  310."  In 
Hill  V.  Sherwood,  supra,  the  court  said:  "The  general  rule  is  that 
the  jurisdiction  in  equity  is  limited  to  cases  where  there  is  no 
remedy  at  law,  or  none  that  is  plain,  adequate,  and  complete.    The 

New  Trial,  Vol.  11—103 
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gelf  of  equitable  cognizance^  he  was  prevented  from  making 
such  defense  eflEective."** 

As  to  what  constitutes  a  presentation  of  an  equitable  defense, 
barring  a  subsequent  resort  to  a  suit  in  equity,  no  settled  rule 
can  be  stated ;  but  it  seems  that,  in  order  to  constitute  a  bar^  it 
must  be  persistently  brought  forward,  and  submitted  for  de- 
cision, and  not  withdrawn  expressly  or  by  conduct.  Where,  ia 
an  action  of  ejectment,  the  defendant  set  up  an  equitable  de- 
fense in  his  answer,  but  failed  to  appear  at  the  trial,  it  was 
held  that,  by  his  failure  to  appear,  the  equitable  defense  should 
be  considered  as  virtually  dismissed,  without  being  presents 
to,  or  considered  by  the  court  in  rendering  judgment  in  the 
case;  and  consequently  that  there  was  no  bar  to  a  subsequent 
application  for  equitable  relief,  founded  upon  an  equitabla 
title*^ 

Any  defenses,  other  than  those  which  the  applicant  was  at 
liberty  to  either  present  or  reserve  as  ground  for  a  subsequent 
suit  in  equity,  must  be  fully  presented  in  the  action  at  law,  un- 
less there  was  a  failure  to  acquire  jurisdiction  of  the  defend- 
ant, or  some  other  cause  suflScient  of  itself  to  confer  equitable 
jurisdiction  to  prevent  his  availing  himself  of  such  defense. 
Without  such  showing,  except  in  cases  where  something  has 
occurred  after  judgment  to  render  its  further  enforcement  in- 
equitable, the  party  will  not  be  entitled  to  relief  by  separate 
suit  in  equity.*® 

application  here  is  made  in  a  case  where  the  jurisdiction  is,  to  lome 
extent,  concurrent,  but  where  the  pecuUar  remedy  sought  cannot  be 
administered  in  a  court  of  law.  The  defendants  in  ejectment 
would  perhaps  have  been  able  to  maintain  their  possession,  on  the 
ground  that  the  deeds  of  the  testator  and  of  Sarah  B.  Clark  were 
void  as  against  creditors;  but  they  could  not  have  obtained  a  de- 
cree annulling  the  deeds  as  against  the  creditors,  except  upon  the 
allegations  of  a  cross-complaint  praying  affirmative  relief.  'Before 
the  case  can  be  considered  beyond  the  reach  of  a  court  of  equity, 
it  must  be  made  to  appear  that  the  legal  remedy  would  be  adequate 
and  complete':  Hager  v.  Schindler,  29  CaL  55." 

46  PayneU  v.  Hahn,  61  Cal.  131;  St.  Louis  v.  S^burlenberg,  98  Ma 
613,  12  S.  W.  248;  Winpeny  v.  Winpeny,  92  Pa.  St.  440;  Bess  t. 
Vickers,  27  W.  Va.  456;  Hendrickson  v.  Huckley,  17  How  (U.  &) 
443. 

47  McCreary  v.  Casey,  45  Cal.   128. 

48  Ludeling  v.   Chaffee,  40  La.  Ann.    645,  4  South.  586;  Postle- 


1635  EELIET  AGAINST  JUDGMENTS  IN  EQUITY.        §  759 

It  is  not  necessary  for  the  applicant  to  show  any  of  the  ex- 
traneous conditions,  such  as  fraud,  accident,  mistake,  and  the 
like,  hy  way  of  excuse  6r  explanation  for  not  having  made  his 
defense  or  for  not  having  presented  a  cross-complaint  in  tho 
court  where  the  action  was  tried,  if  the  ground  of  the  defense 
oi*  cross-complaint  itself  consists  of  matters  of  equitable  cog- 
nizance, which  the  court  of  law  had  no  power  to  hear  and  give 
eflEect  to.  He  may  ill  such  case  make  direct  application  to  the 
court  of  equity  for  such  relief  upon  such  matters  as  the  same 
warrant.*®  The  proposition  last  stated  would  not  hold  good 
as  to  any  mere  equitable  defense,  in  California  and  other  states 
where  equitable  jurisdiction  and  jurisdiction  at  law  are  blended 
in  the  same  couri;,  and  provision  made  by  statute  for  a  com- 
plete investigation  and  determination  of  equitable,  as  well  as 
legal,  issues  in  the  same  action. 

It  does  not  necessarily  follow,  however,  that,  because  both 
legal  and  equitable  remedies  are  administered  by  the  same 
court,  a  party  may  obtain  adequate  relief  by  setting  up  his 
equities  in  an  answer  or  cross-complaint,  in  the  same  action. 
A  defendant  may  be,  for  instance,  a  corporation,  within  thcj 
control,  or  under  the  influence,  of  the  plaintiff,  and  those  rep- 
resenting or  interested  with  him  in  the  recovery  of  the  judg- 
ment, or  establishment  of  the  status  for  which  the  action  was 
brought,  in  such  way,  and  to  such  an  extent,  as  to  be  without 
power  to  make  any  defense  whatever,  although  having  been 
duly  and  regularly  served  with  process.  This  has  often  oc- 
curred. An  instance  was  afforded  in  the  case  of  Ex-Mission 
L.  &  W.  Co.  V.  Flash.»o 

-whaite  ▼.  GhiseUn,  97  Mo.  420,  10  S.  W.  482;  Cotton  MiUg  ▼.  Mills, 
115  N.  C.  475,  20  S.  E.  770,  116  N.  C.  647,  21  8.  E.  431. 

49  Jenkins  v.  Harrison,  66  Ala.  345;  Worthington  v.  Curd,  22  Ark. 
277;  Kersey  v.  Bash,  3  Del.  Ch.  320;  PaUock  v.  Gilbert,  16  Ga.  398, 
406,  60  Am.  Dec.  732;  Hording  v.  Hawkins,  141  lU.  672,  33  Am.  St. 
Bcp.  351,  31  N.  E.  307;  Bachelder  v.  Bean,  76  Me.  370;  Mosby  v. 
Wall.  23  Miss.  81,  55  Am.  Dec.  71;  Spaur  v.  McBee,  19  Or.  76,  23 
Pac.  818;  Dunham  v.  Downer,  31  Vt.  249;  Johnson  v.  Christian,  128 
U.  S.  574,  9  Sup.  Ct.  Bep.  87;  Crim  v.  Handley,  94  U.  S.  652. 

50  97  CaL  610,  32  Pac.  600. 
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§  760.    Bemedy  by  motion  or  otherwise  in  court  wkeie  actioi 
tried  at  bar. 

In  all  the  states,  and  in  the  federal  conrts,  the  right  to  moTe 
in  some  form,  for  a  new  trial  exists.  It  is  generaUy  givtai 
by  statutes  specifying  several  grounds,  and  making  liberal 
provisions  for  making  the  remedy  effective.  When  not  thus 
fully  given  and  prescribed,  the  common-law  right  is  recog- 
nized. That  remedy  is  the  more  appropriate  for  all  errors, 
irregularities  and  other  defects  covered  by  it ;  and  a  party  will 
not  be  permitted  to  let  the  opportunity  to  obtain  a  new  trial 
pass  unimproved,  and  then  obtain  the  relief  in  equity  whiA 
he  might,  by  a  timely  application,  have  obtained  on  such  mo- 
tion.*** And  where  a  wrongful  or  inequitable  feature  of  a 
judgment  which  has  been  affirmed  on  appeal  might  have  beei 
corrected  by  a  motion  for  a  rehearing  in  the  appellate  court, 
a  failure  to  apply  for  it  may  bar  relief  by  snit  in  equity® 
Nor  can  equity  be  resorted  to  for  relief  from  any  matter  which 
might  have  been  corrected  on  appeal  ;'^  and  the  courts  of  a 
few  states  hold  that  the  right  to  an  extraordinary  remedy, 
such,  for  instance,  as  certiorari  and  mandamus,  will  be  suffi- 
cient cause  for  refusing  relief  in  equity.**  But,  in  Merriman 
v.  Walton,**  it  was  held  that  certiorari  was  not  such  an 
adequate  remedy  as  would  debar  a  party  injured  by  the 
wrongful  and  ultra-jurisdictional  conduct  of  a  justice  of  the 
peace,  acting  in  collusion  with  the  plaintiff,  wherey  a  judg- 
ment was  entered  against  the  defendant,  without  notice  and 

61  Hurn)ut  V.  Thomas,  55  Conn.  181,  3  Am.  St.  Bep.  43,  10  AtL 
.556;  Hulett  v.  Hamilton,  60  Minn.  21,  61  N.  W.  6?2;  Woodward  t. 
Pike,  43  Neb.  777,  62  N.  W.  230;  Hamblin  v.  Knight,  81  Tex.  351; 
26  Am.  St.  Eep.  818,  16  S.  W.  1082. 

62  Boebling  v.  Btevens  etc.  Co.,  93  Ala.  39,  9  South  369;  Bnssell 
V.  Slaton,  38  Ga.  105;  Phelan  v.  Johnson,  80  Iowa,  727,  46  K.  W.  63. 

68  This  is  but  another  form  for  saving  that  equity  will  not  inter- 
fere for  the  correction  of  errors  and  irregularities  which  may  be 
reviewed  on  motion  for  new  trial,  or  appeal:  See  HoUenbeck  v.  Me- 
Coy,  127  Cal.  21,  59  Pac.  201. 

64  Wingfield  v.'McLuro,  48  Ark.  510,  3  S.  W.  430;  Galveston  etc 
Co.  V.  Ware,  74  Tex.  47,  11  S.  W.  918;  Kanawha  etc.  Co.  v.  Ryan,  31 
W.  Va.  364,  13  Am.  St.  Bep.  865,  6  S.  £.  924;  CrandaU  v.  Baerm  20 
Wis.  640,  91  Am.  Dec.  451. 

56  105  Cal.  403,  38  Pac.  1108. 
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without  a  trial  from  enjoining  the  enforcement  of  the  judg- 
ment. Where,  however,  mandamus  would  be  sufRcient  to  se- 
cure to  a  party  the  entirely  adequate,  more  direct,  and  expe- 
ditious remedy  of  a  review  on  appeal,  being,  in  fact,  auxili- 
ary to  an  appeal  a  party  should  be  held  bound  to  resort  to  it, 
and  perfect  his  appeal,  in  preference  to  an  abandonment  of 
the  appeal  and  resort  to  an  independent  suit  in  equity.*^ 

The  right  to  move  in  the  court  where  the  judgment  was 
rendered  for  relief  against  judgments  recovered  without  ju- 
risdiction of  the  person  of  the  defendant,  and  failure  without 
good  reason,  to  resort  to  such  remedy,  will,  in  most  jurisdic- 
tions, constitute  a  bar  to  relief  in  equity  against  the  judg- 
ment. On  the  question  of  whether  the  party,  not  having  been 
negligent  in  the  first  instance,  is  bound  to  resort  to  proper 
proceedings,  by  motion  or  otherwise,  in  the  action,  or  may 
elect  between  that  and  an  independent  application  in  equity, 
the  authorities  are  far  from  uniform.  But  the  authorities 
to  the  effect  that,  while  the*  former  remedy  exists,  it  must  be 
resorted  to  in  preference  to  an  equitable  action,  preponder- 
ate.*'^^   And  it  often  happens,  where  an  equitable  remedy  is 

66  Boyd  ▼.  Weaver,  134  Ind.  266,  133  N.  E.  1027. 

57  See  Logan  v.  Hillegas,   16  Cal.  201;   Bibend  v.  Kreutz,  20  Cal. 
100;  Sanchez  v.  Carrigan,  31  Cal.  171;  Luco  v.  Frown,  73  Cal.  3;  2 
Am.  St.  Bep.  772,  14  Pac.  366;   Corns  tack  y.  Clemens,  19  Cal.  77; 
Gates  ▼.  Lane,  49  CaL  266;  Ede  ▼.  Hazen,  61  CaL  360;  Morris  ▼. 
Morris,  76    6a.  733;  Hollinger  v.    Beeme,    138    Ind.  33,  4/:  Am.  St. 
Bep.  402,  36  N.  E.  1114;  Mason  v.  Miles,  63  N.  C.  564;  Whitehurst  ▼. 
Transportation  Co.,  109  N.  C.  342,  13  S.  E.  937;  Crocker  y.  AUen,  34 
a.  C.  452,  27  Am.  St.  Bep.  831,  13  S.  E.  650.    A  statute  of  North 
Dakota  (Bev.  Codes,  §  5298),  authorizes  the  district  court,  at  any 
time  within  one  year  after  notice  of  a  judgment,  to  relieve  a  party 
therefrom  when  the  same  was  "taken  against  him  through  his  mis- 
take^ inadvertence,  surprise   or  excuseable  neglect."    It  was  held 
that  an    independent  action  in  equity  would    not  lie  to  enjoin  the 
collection    of  a  judgment  so  taken,    since  the  remedy    at  law  by 
motion  was  adequate:  Kitzman  v.  Minnesota  Thresher  Mfg.  Co.,  10 
K.  Dak.  26,  84  N.  W.  585.    A  defendant  in  a  foreclosure  suit  can- 
not maintain  an  independent  suit  to  set  aside  a  default  decree  of 
foreclosure  and  enjoin  the  execution  of  a  sheriff's  deed  to  a  pur- 
chaser on  the  ground  that  the  decree  was  for  a  larger  sum  than  de- 
manded in  the  complaint,  the  remedies  by  motion  being  ample  in 
such  case:  George  v.  Nowlon,  38  Or.  537,  64  Pac.  1. 
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sought  against  the  inequitable  enforcement  of  a  judgment 
which  has  been  satisfied,  in  whole  or  in  part,  as  well  as  wher«i 
a  tender  has  been  made  of  all  which  can  be  lawfully  demanded 
under  the  judgment,  and  the  same  has  been  rejected  and  a 
further  enforcement  of  the  judgment  persisted  in,  that  the 
party  has  a  complete  remedy  by  motion  in  the  same  court,  to 
recall  the  execution,  to  have  entry  of  satisfaction,  and  the 
like.  Where  such  is  the  case,  it  is  a  complete  answer  to  an 
application  for  equitable  relief.*®  Unless,  however,  the  rem- 
edy by  motion  appears  adequate,  it  will  not  stand  in  the  way 
of  the  equitable  remedy. 

The  rule  governing  courts  of  equity,  where  a  remedy  by  mo* 
tion  for  new  trial  existed  in  the  action  at  law,  but  has  been 
lost  through  neglect,  was  thus  stated  by  Justice  Sanderson, 
delivering  the  opinion,  in  Mastick  v.  Thorp:'®  "That  the 
complaint  contains  no  cause  of  action  hardly  admits  of  de- 
bate. That  it  does  not,  is  manifest  from  the  single  fact,  in- 
dependent of  the  matters  set  out,  that  the  complaint  assigns 
no  reason  why  the  plaintiffs  did  not  avail  themselves  of  the 
remedy  afforded  by  a  motion  for  a  new  trial.  If  they  were 
informed  of  the  trial  and  judgment  in  time  to  move  for  a 
new  trial,  that  remedy  would  have  been  all-suSicient,  and  that 
they  were  not  informed  in  time  is  not  alleged.  We  are  com- 
pelled, therefore,  to  assume  that  they  did  not  learn  it  in  time. 

68  Cline  V.  Lowe,  3  Ind.  527;  Gorsuch  v,  Thomas,  57  Md.  334; 
Parker  v.  Jones,  5  Jones  Eq.  276,  75  Am.  Dec.  441 ;  Morrison  v.  Speer. 
10  Gratt.  228;  Howell  v.  Thomasson,  34  W.  Va,  194,  12  S.  E.  1088; 
United  States  v.  McLemore,  4  How.  286. 

60  29  Cal.  445,  447.  It  was  held  that  an  action  brought  more 
than  a  year  after  a  judgment  was  rendered,  to  vacate  and  amend  it, 
could  not  be  maintained  where  no  motion  was  made  in  the  original 
action  and  no  reason  was  alleged  why  application  in  the  original 
action  was  not  seasonably  made:  Long  y.  Eisenbeis,  18  Wash.  423; 
61  Pac.  1061.  See  Baker  v.  O'Biordan,  65  CaL  368,  4  Pac.  232, 
holding  no  negligence  in  refusing  to  move  in  the  court  imputable  to 
party  without  notice:  Thompson  v.  Laughlin,  91  CaL  313,  818,  27 
Pac.  752,  holding  under  circumstances  there  was  no  negligence  in 
failing  to  move  for  a  new  trial:  Heller  v.  DyerviUe  Mfg.  Co.,  116 
Cal.  127,  135,  47  Pac.  1016,  where  it  was  held  that  the  plaintiff  had 
negligently  lost  an  adequate  remedy  by  motion  under  section  473 
of  the  Code  of  Civil  Procedure. 


1639  BELIEF  AGAINST  JUDGMENTS  IN  EQUITY.        §  761 

Such  being  the  case,  they  were  bound  to  exhaust  their  legal 
remedies  by  moving  for  a  new  trial  in  the  court  of  law  before 
coining  to  a  court  of  equity  to  obtain  it.  By  this  action,  the 
plaintiflEs  can  obtain  no  relief  which  they  could  have  obtained 
by  a  motion  for  a  new  trial  in  the  original  action ;  for,  if  their 
neglect  to  defend  that  action  admits  of  legal  excuse,  full  re- 
lief was  attainable  in  that  action  by  motion,  and  no  resort  to 
this  action  was  necessary.  For  this  reason  alone,  they  can- 
not be  allowed  to  maintain  this  action  without  showing  that 
they  had  no  opportimity  to  make  the  motion,  by  reason  of 
some  mistake,  accident,  or  surprise,  unaccompanied  by  any 
fault  or  negligence  on  their  part." 

But,  if  the  complainant  be  free  from  laches,  his  failure  to 
discover  his  mistake  until  too  late  to  avail  himself  of  his  rem- 
edy by  motion  for  a  new  trial,  will  not  deprive  him  of  h'w 
right  to  apply  to  equity  for  relief  against  a  judgment  which 
it  would  be  unjust  and  inequitable  to  enforce  against  him. 
The  fact  that  he  is  thus  left  without  remedy  at  law  makes  hh 
claim  to  equitable  relief  all  the  stronger  ;^^  and  the  objection 
that  a  party  has  other  remedy,  by  motion  (as,  for  instance,  a 
motion  in  the  same  court  to  recall  the  execution),  is  waived 
by  going  to  trial  on  the  merits.®^ 

g  761.    Concurrent  remedies  by  motion  and  suit  in  equity 
further  considered. 

The  rule  that  a  failure  to  move  in  the  original  action  will 
bar  an  application  for  relief  in  equity,  extends  no  further 
than  the  extent  to  which  it  is  supported  in  reason;  and  where 
no  laches  or  want  of  diligence  is  imputable  to  the  party  asking 
relief,  there  is  nothing  in  reason  or  propriety  preventing  the 
interference  of  equity.**  And  the  general  rule  is  inapplicable 
where  the  entire  relief  to  which  the  party  is  entitled  oan  only 
be  obtained  by  independent  suit  in  equity.  Thus,  in  Ex- 
Mission  L.  &  W.  Co.  V.  Flash,®*  where  it  was  urged  that  the 

60  Currier  v.  Esty,  110  Mass.  536. 

61  Wood  V.  Currey,  49  Cal.  357. 

62  Bibend  v.  Kreutz,  20    Cal.  109;    Baker    v.    O'Riordan,    66    Cal. 
368,  4  Pae.  ?32. 

6S  97  CaL  610,  631,  32  Pac.  600. 
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plaintiff  had  been  negligent  in  not  availing  himself  of  rem- 
edies afforded  in  the  original  action,  the  court  said:  "The 
only  relief  to  which  the  corporation  would  have  been  entitled 
on  such  motion  was  the  setting  aside  of  the  judgment  and  de- 
fault, with  leave  to  answer,  which  would  have  been  but  one 
step  circuitously  leading  to  the  same  equitable  relief  which 
has  been  directly  obtained  by  this  suit  The  very  next  step 
must  have  been  the  commencement  of  a  distinct  ffoit  in  equity, 
which,  though  called  a  cross-suit,  commenced  by  a  cross- 
complaint,  would  have  been,  in  fact  and  substance,  the  same 
as  this  suit;  and  I  am  unable  to  perceive  why,  on  the  scora 
of  equitable  jurisdictidn,  such  cross-suit  would  have  been  less 
objectionable  than  this  suit.  Should  it  be  claimed  that  &e 
corporation  might  have  obtained  complete  and  adequate  re* 
lief  in  the  foreclosure  suit  by  simple  answer  without  a  cross- 
complaint,  the  answer  is,  that  adequate  and  complete  relief 
embraced  the  cancellation  of  the  notes  and  mortgage,  and  pc^- 
sibly  more,  which  is  affirmative  relief  that  could  not  have 
been  obtained  without  a  cross*complaint  in  the  foreclosure 
suit,  or  a  separate  suit  in  equity/' 

§  762.    Ho  jurisdiction  at  to  judgments  flzii^  itatus  of  per- 
sons or  property. 

The  doctrine  of  noninterference  with  final  determinations 
in  probate  proceedings,  and  the  general  rule  of  noninterfer- 
ence with  adjudications  in  rem,  have  been  established  limits^ 
tions  upon  the  jurisdiction  concurrently  with  the  assertion  of 
such  jurisdiction  itself.  The  nonapplicability  of  such  equi- 
table remedy,  in  a  case  of  a  probate  of  a  domestic  will,  was 
declared  in  People  v.  McGlynn,**  where  the  court  said:  **The 
court  of  chancery  has  no  capacity,  as  the  authorities  have  set- 
tled, to  judge  or  decide  whether  a  will  is  or  is  not  a  forgery; 
and  hence,  there  would  be  an  incongruity  in  its  assuming  to 
set  aside  a  probate  decree  establishing  a  will,  on  the  ground 
that  the  decree  was  procured  by  fraud,  when  it  can  only  ar- 
rive at  the  fact  of  such  fraud  by  first  deciding  that  the  will 
was  a  forgery.  There  seems,  therefore,  to  be  a  substantial 
reason,  so  long  as  a  court  of  chancery  is  not  allowed  to  judge 
of  the  validity  of  a  will,  except  as  shown  by  the  probate,  for 

64  20  Cal.  234,  81  Am.  Dee.  118. 
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the  exception  of  probate  decrees  from  the  jurisdiction  which 
courts  of  chancery  exercise  in  setting  aside  other  judgments 
obtained  by  fraud.  But  whether  the  exception  be  founded  in 
good  reason  or  otberwise,  it  has  become  too  firmly  established 
to  be  disregarded.  At  the  present  day,  it  would  not  be  ft 
greater  assumption  to  deny  the  general  rule  that  courts  of 

• 

chancery  may  set  aside  judgments  procured  by  fraud,  than  to 
deny  the  exception  to  that  rule  in  the  case  of  probate  decrees. 
We  must  acquiesce  in  the  principle  established  by  the  author- 
ities, if  we  are  unable  to  approve  6f  the  reason.  Judge  Story 
was  a  staunch  advocate  for  the  most  enlarged  jurisdiction  of 
courts  of  chancery,  and  was  reluctant  to  allow  the  exceptions 
in  cases  of  wills,  but  was  compelled  to  yield  to  the  weight  of 
authority.*'  And  in  case  of  a  will  probated  abroad,  and  ad- 
mitted to  probate  in  California  on  the  strength  of  the  foreign 
probate,  the  same  rule  was  held  applicable  in  Ooldtree  ▼.  Mc** 
Allister.« 

The  probate  of  a  will  establishes  its  status,  and  such  status 
adheres  to  the  will  and  concludes  the  whole  world,  subject 
only  to  be  avoided  by  such  direct  proceedings  to  that  end,  as 
may  be  provided  by  some  aflSrmative  law.®*  The  reason  for 
the  rule  exempting  probate  proceedings  and  the  judgments 
rendered  therein  from  equitable  interference  is  that  they  are 
in  the  nature  of  proceedings  in  rem.  In  other  words,  such 
judgments  are  founded  in  proceedings,  not  against  persons, 
as  such,  but  against,  or  upon,  the  thing  or  subject  matter  it- 
self, whose  status  or  condition  is  to  be  determined;  and  the 
judgment,  when  rendered,  is  a  solemn  declaration  of  the  status 
of  the  thing,  and,  ipso  facto,  renders  it  what  it  declares  it  to 
be.  And  decrees  of  sale  of  the  real  estate  of  lunatics  and 
deceased  persons,  stand  upon  the  same  footing.®'' 

60  86  Cal.  102,  24  Pac.  801. 

06  Kearney  v.  Kearney,  72  Cal.  591,  593,  15  Pac.  769;  State  v.  Mc- 
Glynn,  20  Cal.  234,  81  AYn.  Dec.  118;  Deslonde  v.  Darrington's  Heirs, 
29  Ala.  96;  Woodruff  v.  Taylor,  20  Vt.  6o;  2  Smith's  Lead.  Cas.,  6th 
Am.  ed.,  669,  and  cases  cited. 

67  Kearney  v.  Kearney,  72  Cal.  594,  15  Pac.  769;  Latham  v.  Wis- 
weU,  2  Ired.  Eq.  294;  Wyman  v.  Campbell,  6  Post.  219,  31  Am.  Dec. 
677.  In  the  first  case  above  the  court  said:  *'The  probate  of  a 
will  eatabUshes  its  status,  and  such  status  adheres  to  the  will  and 
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Notwithstanding,  however,  the  positive,  unqualified,  af- 
firmation of  the  rule  in  Kearney  v.  Kearney,®®  and  in  other 
cases,  there  appeared,  in  a  later  case,^  an  unwillingness  to 
permit  it  to  rest,  without  an  intimation  that  there  might  he 
such  a  showing  of  extrinsic  fraud  in  such  a  case  as  would 
warrant  relief  in  equity,  the  court  saying:  "Conceding  then, 
without  deciding,  that  the  rule  as  to  extrinsic  or  collateral 
frauds  applies  to  judgments  or  decrees  of  probate  courts,  the 
question  is,  Are  the  allegations  here  sufficient  to  bring  this 
case  within  the  rule?  But  the  context  shows  that  this  was 
an  unguarded  expression,  following  an  examination  of  an- 
thorities  on  the  question  of  equitable  interposition  where  ex- 
trinsic fraud  had  been  responsible  for  judgments  in  adverse 
proceedings  in  personam/' 

Strenuous  efforts  have  been  made  from  time  to  time  in  vari- 
ous jurisdictions,  to  obtain  modifications  df,  and  to  estab- 
lish exceptions  to,  the  rule.  It  has  often  been  insisted  that 
there  is  no  more  reason  for  refusing  to  restrain  parties,  over 
whom  the  court  has  acquired  jurisdiction,  from  using  the  ad- 
vantage acquired  by  the  probate  of  a  forged  will,  or  of  one 
which  has  been  revoked,  than  in  other  cases.    But  the  rule, 

concludes  the  whole  world,  subject  only  to  be  avoided  by  such 
direct  proceedings  to  that  end  as  may  be  provided  by  some  affirma- 
tive law;  2  Smith's  Lead.  Cas.,  6th  Am.  ed.,  669,  and  cases  cited; 
Deslonde  v.  Darrington's  Heirs,  29  Ala.  95;  Woodruff  v.  Taylor,' 
supra;  State  v.  McGlynn,  20  Cal.  234,  81  Am.  Dec.  118.  Decrees  of 
sale  of  the  real  estate  of  lunatics  and  deceased  persons  stand  upon 
the  same  footing:  Latham  v.  Wiswell,  2  Ired.  Eq.  294;  Wyman  v. 
Campbell,  6  Port.  219,  31  Am.  Dec.  677.  A  prominent  distinction 
between  proceedings  in  personam  and  proceedings  in  rem  consists 
in  the  different  methods  by  which  jurisdiction  is  obtained  by  the 
court.  In  the  former,  jurisdiction  of  the  parties  is  obtained  by 
personal  service  or  its  equivalent,  while  in  the  latter,  or  at  least  in 
such  cases  coming  under  that  head  as  relate  to  things  exclusively, 
jurisdiction  is  acquired  by  taking  possession  of  the  thing,  or  by 
some  act  tantamount  thereto,  and  a  judgment  in  rem  in  such  a  case 
binds  the  'res  in  the  absence  of  any  personal  notice  to  the  parties': 
The  Globe,  2  Blatchf.  427,  Fed.  Cas.  No.  5483.  The  parties  in  in- 
terest in  such  cases  are  deemed  parties  to  the  suit  without  personal 
notice:  Thorns  v.  Southard,  2  Dana,  475,  26  Am.  Dec.  467." 

68  72  Cal.  594,  15  Pac.  769. 

00  Langdon  v.  Blackburn,  109  Cal.  25,  41  Pac.  814. 
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"when  its  foundation  is  closely  examined,  does  not  rest  alone 
upon  the  proposition  that  a  probate  proceeding  is,  in  its  na- 
ture, a  proceeding  in  rem,  but  may  well  be  grounded  on  the 
general  principle,  applicable  alike  in  all  cases,  where  relief 
is  sought  against  judgments,  that,  in  establishing  a  will,  or 
settling  an  inheritance,  all  questions  involved  are  litigated 
and  necessarily  passed  upon,  and  the  rights  of  all  parties  hav- 
ing interests  in  the  estate,  are  constructively,  if  not  actually, 
before  the  court. 

Not  without  apparent  inconsistency,  certain  probate  pro- 
ceedings  have  been  subjected  to  this  corrective  jurisdiction.  It 
has  been  held  that  relief  might  be  granted  against  orders  or 
decrees  of  courts  of  probate  jurisdiction  settling  the  accounts 
of  guardians,  executors,  and  administrators^^  But  it  is  not 
thought  that  any  such  relaxation  of  the  limitation  would  be 
permitted  in  states  where  liberal  provisions  on  the  subject  of 
new  trials,  and  other  forms  of  relief  by  motion  in  such  courts 
as  well  as  by  appeal,  are  found. 

Judgments  and  decrees  in  partition  are  not  within  the  ex- 
ception here  considered.  They  are  as  much  subject  to  inter- 
ference, on  the  ground  of  fraud,  mistake,  and  inadvertence,  as 
other  judgments.  The  jurisdiction  has  been  frequently  ex- 
ercised in  cases  of  mistakes  in  matters  of  description  in  the 
reports  of  commissioners,  when  carried  into  the  final  judg- 
ment, or  decree,  without  being  discovered.''^ 

§  763.    Fraud  as  ground  for  relief. 

A  misunderstanding  as  to  the  true  relation  of  the  equitable 
tribunal  to  the  original  action  against  whose  result  relief  was 
sought  has  been  the  cause  of  numerous  mistakes  in  practice, 
and  in  no  class  of  cases  have  these  mistakes,  and  consequent 
disappointments,  occurred  more  frequently  than  where  fraud 

70  Mack  V.  Steele,  34  Ala.  198,  73  Am.  Dec.  455;  Salter  v.  WilUam- 
pon,  2  N.  J.  Eq.  480,  35  Am.  Dec.  513;  Black  v.  Whitall,  9  N.  J.  Eq. 
572,  59  Am.  Dee.  423;  Eldred  v.  Lancaster,  2  Head,  571,  75  Am. 
Dec.  749. 

71  Sullivan  v.  Lumsden,  118  Cal.  664,  50  Pac.  777;  Smith  v.  Butler, 
11  Or.  46,  4  Pac.  517;  Snyder  v.  Ives,  42  Iowa,  157;  Marvin  v.  Marvin, 
52  Pow.  Pr.  97;  Wilbur  v.  Dyer,  39  Me.  169;  Douglass  v.  Vich,  3 
Sand.  Ch.  439. 


§  763         RELIEF  AGAINST  JUDGMENTS  IN  EQUITY.  1644 

or  trickery  of  the  plaintiff  in  the  legal  forum  were  relied  upon. 
That  such  plaintiff  based  his  action  on  a  most  unconscion- 
able and  unmeritorious  demand,  that  it  was  supported  en-^ 
tirely  by  perjury,  and  fabrication  of  evidence,  that  he  sub- 
orned witnesses,  forged  documentary  evidence,  and  resorted  to 
every  kind  of  knavery  intimidation,  corruption  and  sharp 
practice,  though  alleged  in  an  application,  would  be  entitled 
to  no  consideration  unless  he  went  further  and  alleged  some 
deception  practiced  upon  himself  by  which  he  was  prevented 
from  presenting  a  defense,  or  that  he  was  prevented  by  some 
excusable  ignorance  of  facts,  accident  or  mistake  with  refer- 
ence to  which  he  was  in  no  way  at  fault.  It  is  the  duty  of 
such  party  to  present  his  whole  case  in  the  original  action, 
and  if  there  the  other  party  presents  a  daim  having  no  real 
merit,  he  must  oppose,  with  such  skill  and  resources  of  evi- 
dence and  argument,  as  he  is  able  to  command.  If  defeated, 
he  must  resort  to  the  usual  motions  and  proceedings  provided 
by  law  for  the  correction  of  error.  After  a  trial  has  ended, 
a  verdict  has  been  returned,  or  findings  filed,  and  judgment 
entered,  there  is  only  one  way  by  which  a  court  of  co-ordinate 
jurisdiction  could  ascertain  whether  the  judgment  was  for  the 
wrong,  or  for  the  right,  party,  and  that  is  by  a  retrial  of  the 
whole  case.  But,  if  the  successful  party  has  succeeded  by 
fraud  in  depriving  the  losing  party  of  the  opportunity  to  pre- 
sent a  valid  defense  to  the  action,  or  has  proceeded  without 
having,  in  fact,  given  the  court  jurisdiction  to  try  the  case 
itself,  a  fraud  of  most  reprehensible  character,  that  constitutes 
a  ground  of  attack  in  equity,  being  a  cause  of  equitable  cog^ 
nizance,  and  a  matter  extrinsic  to  the  merits  of  the  case;  in 
other  words,  an  "extrinsic  fraud,''  sometimes  designated  aa 
"a  fraud  on  the  jurisdiction.'*  '^  In  Amador  C.  &  M.  Co. 
V.  Mitchell,''^  the  court  said :  "This  finding  leaves  the  respond- 
ent no  equity  whatever,  for    judgments  are  impeachable    for 

72  See  Amador  etc.  Co.  v.  Mitchell,  59  Cal.  168;  Zellerbaeh  v. 
AUenberg,  67  Gal.  296,  7  Pac.  908;  Watts  v.  Frazer,  80  Ala.  186; 
Payne  v.  O'Shea,  84  Mo.  129;  Irvine  v.  Leyh,  124  Mo.  361,  27  S.  W. 
.712;  Griffith  v.  Beynolds,  4  Gratt,  46;  Muscatine  v.  Mississippi  etc. 
R.  R.  Co.,  1  Dill.  536,  Fed.  Cas.  No.  9971;  Boss  v.  Wood,  70  N.  Y.  8; 
Peck  V.  Jenness,  7  How.  (U.  S.)  624. 

78  59  CaL  168,  179. 
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those  frauds  only  which  are  extrinsic  to  the  merits  of  the  case, 
and  by  which  the  conrt  has  been  imposed  upon  or  misled  into 
a  false  judgment.  They  are  not  impeachable  for  frauds  re- 
lating to  the  merits  between  the  parties.  All  mistakes  and 
errors  must  be  corrected  from  within  by  motion  for  a  new 
trial,  or  to  reopen  the  judgment,  or  by  appeaL'*  The  rule  of 
all  the  best  considered,  and  more  recent,  cases  upon  the  sub- 
ject is  that  the  party  must  have  failed  in  obtaining  redress, 
or  escaping  judgment,  by  the  fraud  of  the  opposite  party,  or 
inevitable  accident  or  mistake,  without  any  default,  either  of 
himself  of  his  counsel.''* 

While,  ordinarily,  parties  are  not  bound  to  make  any  dis- 
closures whatever  to  their  opponents  in  the  litigation,  owing 
no  obligation  herein,  and  may  conceal  their  knowledge  of  facts 
without  any  imputation  of  fraud,  yet,  peculiar  circumstances 
and  relations  have  given  rise  to  exceptional  decisions.  la 
these  cases,  the  concealment  was  distinguished  from  ordinary 
concealment  of  knowledge  by  being  designated  as  "fraudulent 
concealment."  It  certainly  cannot  be  reasonably  claimed  that 
a  party  is  ordinarily  bound  to  make  any  disclosures  to  his  ad- 
versary, in  the  case  of  facts  within  his  knowledge,  and,  the 
more  important,  the  greater  reason  there  would  ordinarily  be 
for  not  requiring  it.  But  it  is  otherwise  where  a  fiduciary  re- 
lation exists,  or  has  existed,  between  them,  with  reference  to 
the  subject  matter  of  the  litigation.  In  that  case,  neither  party 
should  be  permitted  to  profit  by  a  concealment  of  anything 
which  places  the  other  at  a  disadvantage  in  the  action.  This 
duty  of  mutual  disclosure  has  been  frequently  recognized  in 
cases  of  administrators,  executors,  and  others  holding  fiduci- 
ary relations;  and  relief  has  been  granted  in  equity  against 
judgments  which,  by  reason  of  such  superior  knowledge  and 
concealment,  on  the  one  side,  and  want  of  knowledge  on  the 
other,  the  trustee  has  been  enabled*  to  recover  unjustly.''' 

But  equitable  relief  has  been  awarded  on  account  of^  con- 
cealments in  cases  of  the  entire  absence  of  a  fiduciary  rela- 

74  Zellerbacb  ▼.  AUonberg,  67  CaL  296,  7  Pac.  908;  Ede  v.  Hazen, 
61  CaL  360;  Weir  v.  Vail,  5  CaL  466,  4  Pac.  422;  French  v.  Garner,  7 
Port.  549;  United  States  v.  Throckmorton,  98  XJ.  8.  61. 

75  See  Pratt  v.  Northam,  5  Mason,  95,  Fed.  Cas.  No.  11,376; 
MitcheU  V.  Shaneberg,  149  111.  420,  37  N.  E.  576. 
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tion.     In  these  cases,  there  were  no  reasons  in  favor  of  the 
jurisdiction,  except  a  characterization  of  the  concealment  aa 
^^frandulent/*    They  were  cases  in  which  there  was  an  entire 
absence  of  a  cause  of  action,  the  claims  brought  forward  be- 
ing outright  fabrications.    Neveri^heless,  they  find  no  support 
upon  any  recognized  head  of  equitable  jurisdiction  to  grant 
relief  against    judgments  at    law.    The  frauds  were  strictly 
within,  and  in  no  respect  outside,  the  issues  tried  in  the  law 
couri:.     One  such  case  was  that  of  Taylor  v.  Nashville  etc.  R. 
E.  Co  J®    In  that  case,  the  judgment  had  been  recovered  up- 
on municipal    bonds,  upon  which  a  previous  judgment    had 
been  obtained  by  the  true  owner,  after  which  they  were  stolen 
and  put  in  suit,  and  the  judgment  recovered,  against  which 
relief  was  sought.     The  court  recognized  a  distinction  between 
ordinary  concealment  and  ''fraudulent^*  concealment,  saying: 
"The  general  rule  which  holds  a  pari;y  negligent  who  fails  to 
develop  every  fact  which  would  defeat  a  recovery  upon  an  in- 
iquitous demand  is  a  reasonable  rule,  but  it  has  its  qualifica- 
tions and  reasonable  limitations,  and  we  hold  that  where  a 
judgment  was  obtained  from  the  mala  fides  of  the  plaintiff, 
who,  at  the  time,  knew  that  the  judgment  was  contrary  to  the 
facts  and  truth,  and  where  it  furiiher  appears  that  the  defend- 
ant was  at  the  time  ignorant  of  the  existence  of  the  very  facts 
which  make  the  judgment    unconscionable,  and  where    there 
was  nothing  in  the  circumstances  of  the  litigation  or  the  trial 
calculated   to  arouse  the  suspicion  of  a  prudent  man   to  the 
fact  of  a  fraud  being  practiced,  a  couri;  of  equity  will  inteiv 
pose  and  restrain  proceedings  upon  such  a  fraudulent  judg- 
ment; and  the  fact  that  the  defense  could  have  been  made 
at  law,  and  that  the  evidence  was  accessible,  will  not,  in  such 
a  case,  be  such  negligence  as  to  restrain  the  exercise  of  the 
jurisdiction  of  this  court.*'    It  is  claimed  in  all  such  cases  of 
relief  being  granted,  thai  they  are  distinguishable  from  cases 
of  ordinary  end  proper  concealment,  by  the  presence  of  an  ac- 

76  86  Tenn.  228,  241,  6  S.  W.  393.  See,  also,  Dunn  v.  MiUer,  96 
Mo.  324,  9  a  W.  640;  ManihaU  v.  Holmes,  141  U.  S.  589,  12  Sup.  Ct. 
Bep.  62,  cases  where  relief  was  granted  against  judgments  at  law 
obtained  through  the  use  of  forged  deeds.  Other  iUustrations  of 
exceptional  exercise  of  jurisdiction  may  be  found  in  an  elaborate 
note,  54  Am.  St.  Bep.  p.  233,  et  seq. 
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tual  fraudulent  intent;  and  where  it  was  apparent  that  there 
was  none,  relief  was  withheld.  Thus,  where  judgment  was 
entered  in  favor  of  one  in  the  capacity  of  the  widow  of  a  de- 
ceased, and  the  application  to  equity  disclosed  that,  while  she 
had  been  married  prior  to  her  marriage  to  the  deceased,  and 
notwithstanding  that  she  supposed  she  was  divorced  from 
that  marriage,  yet  the  decree  of  divorce  was  void,  the  court 
refused  the  relief,  it  not  appearing  that  the  woman  did  n»t, 
in  good  faith,  believe  the  divorce  valid  J'' 

Excluding  from  consideration  all  exceptional  and  peculiar 
instances  6i  the  exercise  of  jurisdiction  to  grant  relief,  there 
remain  many  forms  of  overreaching  deception  and  trickery 
which  may  be,  and  which  the  cases  show,  have  been  resorted 
to  in  practice,  and  covered  by  the  term  "extrinsic  fraud/* 
Any  unconscionable  act  whereby  the  successful  party  prevents 
the  other  from  presenting  fairly  his  cause  of  action,  or  hav- 
ing the  benefit  of  a  valid  defense,  will  entitle  the  latter  to 
equitable  relief  against  the  judgment,  the  other  matters  essen- 
tial to  equitable  interference  being  shown.''® 

A  method  of  fraud  frequently  met  with  in  the  decisions  is 
where  a  stipulation  or  agreement  relating  to  the  conduct  of 
the  case  has  been  obtained  and  then  violated,  with  knowledge 
that  the  other  party  was  relying  upon  it,  and  without  notice 
to  him.  In  such  cases,  relief  will  invariably  be  granted,  upon 
application  seasonably  presented.     Such  stipulations  are  often 

T7  Thomaa  v.  Thomaa,  88  Wis.  88,  59  N.  W.  504. 

78  See  Hay  den  v.  Hay  den,  46  CaL  332;  Carrington  v.  Holabird,  17 
Conn.  530;  Brown  v.  Thornton,  47  Ga.  474;  Schroer  v.  Pettibone,  163 
BL  42,  45  N.  E.  207;  Hogg  v.  Link,  90  Ind.  346;  Young  v.  Tucker, 
39  Iowa,  600;  Hahn  v.  Hart,  12  B.  Hon.  426;  Kent  v.  Bichards,  3 
Md.  Ch.  392;  Street  v.  Alden,  62  Minn.  160,  54  Am.  St.  Bep.  632,  64 
N.  W.  157;  Ward  v.  QuinUvin,  57  Mo.  425;  -Tompkins  ▼.  Tompkins, 
11  N.  J.  Eq.  512;  Binsse  v.  Baker,  13  N.  J.  L.  263,  23  Am.  Dec.  720; 
Stevens  v.  Central  Nat.  Bank,  144  N.  Y.  50,  39  N.  E.  68;  Lockwood 
▼.  Mitchell,  19  Ohio,  448,  53  Am.  Dec.  438;  Greene  v.  Haskell,  5  B. 
1.  447;  Crank  v.  Flowers,  4  Heisk.  629;  Pandezter  v.  Waddy,  6 
Munf.  418,  8  Am.  Dec.  749.  Where  the  plaintiff  by  false  representa- 
tions and  concealment  prevents  material  facts,  favorable  to  the  de- 
fendent,  from  being  presented  to  the  court,  and  thereby  obtains  a 
decree  prejudicial  to  the  defendant,  a  court  of  equity  will  set  it 
aside:  Moabjc  v.  Gisbom,  17  Utah,  257,  54  Pac.  121. 
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entered  into  by  the  prevailing  party  in  bad  faith  in  the  first 
instance.  The  fraudulent  use  made  of  such  an  agreement 
was  illustrated  in  California  Sugar  Beet  Co.  v.  Porter," 
where  the  court  applied  td  the  facts  the  following  language: 
^'Where  the  unsuccessful  party  has  been  prevented  from  ex- 
hibiting fully  his  case,  by  fraud  or  deception  practiced  on 
him  by  his  opponent,  as  by  keeping  him  away  from  court,  a 
false  promise  of  a  compromise;  or  where  the  defendant  never 
had  knowledge  of  the  suit,  being  kept  in  ignorance  by  the  acts 
of  the  plaintiff;  or  where  an  attorney,  fraudulently  or  with- 
out authority,  assumes  to  represent  a  party  and  connives  at 
his  defeat;  or  where  the  attorney  regularly  employed  corruptly 
sells  out  his  client^s  interests  to  the  Other  side;  these,  and 
similar  cases,  which  show  that  there  has  never  been  a  real 
contest  on  the  trial  or  hearing  of  the  case,  are  reasons  for 
which  a  suit  may  be  sustained  to  set  aside  and  annul  the 
former  judgment  or  decree,  and  open  the  case  for  a  new  and 
fair  hearing." 

Taking  judgment  without  informing  the  court  of  a  com- 
promise between  the  parties,  involving  the  payment  of  money 
in  satisfaction  of  the  cause  of  action,  is  a  frequent  ground  for 
applications  for  equitable  relief.®^  Nor  do  the  courts  dis- 
tinguish in  principle,  between  the  cases  just  mentioned,  and 
those  where,  though  there  was  no  compromise,  the  plaintiff 
has  admitted,  for  the  purpose  of  gaining  an  advantage  in  the 
litigation  which  he  thereby  secured,  that  there  was  no  cause 
of  action  against  the  particular  defendant,  or  led  him  to  be- 
lieve that  the  case  would  not  be  pressed  against  him  or  would 
be  dismissed  as  to  him.®^    And  it  was  held  a  proper  case  for 

7»  68  OaL  369,  9  Pae.  313.  Belief  was  also  granted  upon  like 
Bhowing  in  the  following  eases:  Ghambers  v.  Bobbins,  28  Gonn.  552; 
Baker  v.  Bedd,  44  Iowa,  179;  Murphy  y.  Smith,  86  Mo.  833;  Keeler 
V.  Etaton,  22  Neb.  310,  34  N.  W.  891. 

80  See  Pearce  v.  Olney,  20  Conn.  544;  GFates  v.  Steele,  58  Conn. 
816,  18  Am.  St.  Bep.  268,  20  AtL  474;  Bogera  v.  Gwinn,  21  Iowa,  58; 
Keal  V.  Dicks,  72  Ind.  374;  Edwardson  v.  Mosby,  4  J.  J.  Marsh,  497; 
Weirich  v.  De  Zaya,  2  Gilm.  385;  Dobson  ▼.  Pearee,  12  N.  Y.  156,  69 
Am.  Deo.  152,  and  note,  Hibbard  ▼.  Eastman,  47  N.  H.  509,  98  Am. 
Dec.  467. 

81  McLeran  ▼.  McNamara,  55  CaL  508;  Purvianoe  ▼.  Edwards^  17 
Fla.  140;  Johnson  ▼.  Unversaw,  30  Ind.  485;  Stone  ▼•  Lewmaa,  88 
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relief  that  a  defendant  allowed  judgment  to  go  against  him 
upon  a  promise  that>  if  defendant  would  pay  a  stipulated  sum, 
less  than  the  judgment,  satisfaction  thereof  would  be  entered; 
and  it  appears  immaterial  whether  the  fraudulent  conduct  occurs 
during  the  trial,  or  intervenes  afterward,  so  as  to  deprive  the 
party  of  the  benefit  of  a  motion  for  a  new  trial.  In  Thomp- 
son V.  Laughlin,®*  the  court  said:  "The  court  finds  that  this 
agreement  was  made,  and  that,  in  consequence,  the  plaintiff 
neglected  to  move  for  a  new  trial  of  the  action,  and  that  ap- 
pellant's attorney  repudiated  the  agreement  after  the  time  to 
move  for  a  new  trial  had  expired.  It  must  be  presumed  that, 
by  reason  of  this  conduct  of  appellant's  attorney,  the  plaintiff 
was  deprived  of  the  substantial  right  to  have  the  judgment 
set  aside,  and  a  new  trial  of  the  action,  for  it  cannot  be  sup- 
posed that  this  motion  would  have  been  denied  if  the  grants 
ing  thereof  was  necessary  in  order  to  work  that  justice  which 
ifi  sought  in  this  action.  It  may  be  true  that  this  agreement 
was  not  put  in  such  form  that  it  could  be  enforced,  and  that 
the  attorney  had  no  authdrity,  as  such,  to  release  the  judg- 
ment for  the  sum  agreed  upon.  But  this  is  not  an  action  to 
enforce  the  agreement,  but  it  is  to  prevent  the  appellant  from 
retaining  the  benefit  of  an  unfair  advantage,  obtained  by  the 
representations  and  assurances  of  his  attorney,  and  which 
would  be  an  act  of  fraud  upon  the  part  of  the  appellant  to  re- 
tain, with  knowledge  of  the  facts." 

Ind.  d7;  Greenwaldt  v.  May,  127  Ixid«  511,  22  Am.  St.  Bep.  660,  27 
N.  £.  158;  CadwaUader  v.  McClay,  37  Nev.  359,  40  Am.  St.  Bep. 
496,  55  N.  W.  1054.    Cases  of  fraudulently  depriving  party  of  op- 
portunity to  defend  or  present  his  case:  Johnson  v.  Loop,  2  Tex.  331, 
fraiidulent  procurance  of  written  authority  to  confess  judgment;   De 
Liomis  y.  Meek,  2  G.  Greene,  55,  50  Am.  Dec.  491,  inducing  attorney 
for  party  to  abandon  his  client;  Haverty  v.  Haverty,  35  Kan.  438,  11 
Pac.  364;  Beck  ▼.  Bellamy,  93  N.  C.  129,  to  same  effect;  Douthit  ▼. 
Douthit,  133  Ind.  26,  32  N.  E.  715,  conspiracy  between  persons  to 
prevent    the    appearance    of    party;    Griswold  v.  Hicks,  132  HI.  494, 
122  Am.  St.  Bep.  549,  24  N.  £.  63,  collusion  and  concealment  from 
court  of  party's  interest  in  violation  of  trust  and  duty  to  represent 
party.    For  other  cases  in  which  parties  were  lulled  into  security  by 
which  unjust  judgments  were  taken  against  them,  from  which  they 
were  afterward  relieved  in  equitable  actions,  see  Broadus  v.  Broadus, 
3  Dana,  536 ;  Brake  v.  Payne,  137  Ind.  479,  37  N.  £.  140. 

82  91  CaL  813,  27  Pac.  752. 
New  Trial,  Vol.  11—104 
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Courts  of  equity  do  not,  in  such  csLseB,  proceed  upon  the 
theory  of  enforcing,  or  that  they  have  any  power  to  enforce, 
agreements  and  stipulations  between  parties  and  their  attor- 
neys, but  regard  these  merely  as  the  instrumentalities  throngk 
which  frauds  have  been  perpetrated.  So  viewing  them,  it  is 
no  defense  to  an  application  for  equitable  relief  that  the  agree- 
ment is  itself  not  capable  of  being  enf  oroed,  or  even  that  it  is 
void.^* 

The  fraud  justifying  relief  may  consist  in  bringing  on  the 
action  for  trial  at  a  time  when  the  plaintiff  knows  ihe  defend* 
ant  has  no  notice  and  does  not  expect  it  to  be  tried.^* 

§  764.    Further  as  to  meaning  of  eztiinsio  fraud. 

The  cases  in  which  a  court  of  equity  is  authorized  to  inter- 
fere and  set  aside  a  former  judgment,  on  the  ground  of  fraud, 
are  those  only  where  the  fraud  was  extrinsic  or  collateral  to 
the  matter  tried.**  In  Pico  v.  Cohn,®*  the  court  defines  the 
cases  of  fraud  in  obtaining  judgments  which  can  be  reached 
in  equity  as  follows :  ^^The  court  of  chancery  has  no  capacity, 
as  the  authorities  have  settled,  to  judge  dr  decide  whether  a 
wiU  is  or  is  not  a  forgery;  and  hence  there  would  be  an  in^ 


88  GnQ  etc.  Bj.  Co.  v.  King,  80  Tex.  681,  16  &  W.  641;  BUkaaley 
V.  Johnson,  13  Wis.  530. 

84  Miles  V.  Jones,  28  Mo.  87. 

85  United  States  v.  Throckmorton,  98  U.  a  61;  In  re  Griffith,  81 
CaL  107,  23  Pac.  528,  24  Pae.  381;  Pico  v.  Cohn,  91  CaL  129,  25  Am. 
St.  Bep.  159,  25  Pae.  970,  27  Pac.  537;  Hanley  v.  Hanlej,  114  CaL  690, 
46  Pac.  736;  Steen  ▼.  March,  132  CaL  616,  64  Pac  994.  In  the  last 
ease  herein  cited  the  court  said:  "I  think  the  demurrer  was  prop- 
erly sustained.  Appellant  apparently  relies  upon  the  propositioii, 
which  he  states  without  qualification,  that  'equity  will  gptunt  relief 
against  fraudulent  judgments.'  Among  the  authorities  eitad  aie 
Hay  den  v.  Hayden,  4  CaL  333;  Pico  ▼.  Oohn,  91  CaL  129,  25  Am.  St. 
Bep.  159,  25  Pac.  970,  27  Pac  537;  and  Amador  etc  Co.  ▼.  Mitchell, 
59  CaL  168.  But  the  fraud  alleged  in  the  complaint  does  not  bring 
this  case  within  the  requirements  of  either  of  those  cases.'  In  each 
of  those  cases  it  is  held  that  judgments  are  impeachable  for  those 
frauds  only  which  are  intrinsic  to  the  merits  of  the  case  In  Pico 
V.  Cohn,  it  was  said  that  'the  fraud  which  Cohn  committed  was  the 
production  of  perjured  evidence  in  support  of  his  defense';  but  the 
court  refused  to  set  aside  the  judgment." 

86  91  CaL  129,  25  Am.  St.  Bep.  159,  25  Pac  970,  27  Pac  537. 
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congruity  in  its  afisuming  to  set  aside  a  probate  decree  estab- 
lishing a  will^  on  the  ground  that  the  decree  was  procured  by 
frauds  when  it  can  only  arrive  at  the  fact  of  such  fraud  by 
first  deciding  that  the  will  was  a  forgery.  There  seems,  there* 
f  ore^  to  be  a  substantial  reason,  so  long  as  a  court  of  chancery 
is  not  allowed  to  judge  of  the  validity  of  a  will,  except  as 
shown  by  the  probate  decree,  from  the  jurisdiction  which 
courts  of  chancery  exercise  in  setting  aside  other  judgments 
obtained  by  fraud.  Bat,  whether  the  exception  be  founded 
in  good  reason  or  otherwise,  it  has  become  too  firmly  estab- 
lished to  be  disregarded.  At  the  present  day,  it  would  not 
be  a  greater  assumption  to  deny  the  general  rule  that  courts 
of  chancery  may  set  aside  judgments  procured  by  fraud,  than 
to  deny  the  exception  to  that  rule  in  the  case  of  probate  de- 
crees. We  must  acquiesce  in  the  principle  established  by  the 
authorities,  if  we  are  unable  to  approve  of  the  reason.  Judge 
Story  was  a  staunch  advocate  for  the  most  enlarged  jurisdic- 
tion of  courts  of  chancery,  and  was  reluctant  to  allow  the  ex- 
ception in  cases  of  wills,  but  was  compelled  to  yield  to  the 
weight  of  authority." 

There  is  an  important  distinction,  under  the  rule  confining 
relief  to  extrinsic  fraud,  between  cases  in  which  the  defend- 
ant in  an  action  has  had  actual  notice  of  the  action  by  the 
service  of  the  summons,  and  those  in  which  the  court  has  ac- 
quired jurisdiction  by  constructive  service.  In  the  latter 
case,  if  the  alleged  cause  of  action  was  wholly  unfounded  in 
fact,  it  is  considered  that  the  filing  of  the  afSdavit  upon  which 
the  order  of  publication  is  based,  setting  forth  that  the  cause 
of  action  is  meritorious  expressly,  or  by  reference  to  the  com- 
plaint, is  itself  a  fraud  on  the  jurisdiction;  and  that  the  de- 
fendantj  subsequently  learning  that  such  judgment  has  been 
rendered  may  attack  it  in  equity,  alleging  the  baseless  charac- 
ter of  the  claim  as  well  as  his  defense,  the  opportunity  for 
presentation  of  which  he  has  been  deprived.  An  important 
lase  in  point  was  that  of  Dunlap  v.  Steere.®''  In  that  case, 
after  referring  to  the  general  rule  of  limitation  to  extrinsic 
fraud,  the  court  reasoned  thus:  "The  fact  as  found  by  the 
court  below  brings  this  case  fully  and  clearly  within  the  oper- 

87  92  CaL  244,  27  Am.  St.  Bep.  143,  and  note,  28  Pac.  663. 
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ation  of  the  rule  of  equity  just  cited.     In  the  first  place,  the 
defendant  practiced  a  fraud  upon  the  court  as  well  as  npou 
the  present  plaintiff,  in  procuring  the  order  for  the  pubUea- 
tion  of  the  summons  in  the  action  referred  to.     Under  section 
412  of  the  Code  of  Civil  Procedure,  a  plaintiff  is  entitled, 
under  certain  circumstances,  to  procure  such  an  order;  but,  in 
order  to  be  so  entitled,  he  is  required  by  that  section  to  first 
present  to  the  court  or  judge,  either  in  the  form  of  a  verified 
complaint  or  an  affidavit,  a  statement  of  facts  showing  that 
a  cause  of   action  exists  in   his  favor  against    the  defendant. 
Such  an  aflfidavit  was  presented  by  the  defendant  here  in  the 
action  which  resulted  in  the  judgment  now  sought  to  be  set 
aside,  but  it  necessarily  results  from  the  findings  of  the  conrt 
that  not  only  was   the  defendant's  affidavit    false  in  this  re- 
spect, but  that  he  knew  that  it  was  false.     An  affidavit  of  this 
character   is  always  ex  parte.    The  absent    defendant  is  not 
present  to  impeach  it,  and  if  it  is  sufficient  in  form,  the  court 
cannot  disregard  it,  but  is  compelled  to  accept  its  statement  a-: 
true,  and  make  the  order  which  is  demanded.     Under  the  cir- 
cumstances, a  plaintiff  who  seeks  to  avail  himself  of  the  stat- 
utory mode  for  a  constructive  service  of  summons  must  eIe^ 
cise    good    faith    in    representations    to    the    court    or  jnd<:e. 
He  must  at  least  believe  that  the  affidavit  which  he  presents 
is  true.     The  presentation  of  a  willfully  false  affidavit  for  the 
purpose  of  obtaining  an  order  for  service  of  the  summons  for 
publication  is  itself  an  act  of  fraud;  and  when  the  judgment 
which  rests  upon  it  is  itself  unconscionable,  and  was  obtained 
without  the  knowledge  of  the  defendant  therein,  it  should  be 
set  aside."    The  court,  after  referring   to    the  contention  oi 
counsel  that  the  fraud  complained  of  was  intrinsic,  and  there- 
fore the  defendant  was  concluded  by  the  judgment  upon  an- 
thorities  named,  proceeded  as  follows :  "But  the  rule  there  an- 
nounced is  only  applicable  where  the  former  judgment  was 
the  result  of  a  trial   between   the   parties,  or  where   the  one 
against  whom  the  judgment  was  rendered  had  actual  notice 
of  the  pendency  of  the  action,  and  neglected   to  submit  hia 
proofs.    The  case  just  mentioned  was  one  in  which  a  retrial 
of  an  action  which  had  been  once  fully  tried  was  asked,  and 
can  have  no  kind  of  bearing  here,  where  the  plaintiff  never 
had  his  day  in  court,  or  any  opportunity  to  make  his  defense 
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to  the  false  and  fraudulent  claim  upon  which  the  judgment 
against  him  was  baaed.  Not  having  any  knowledge  of  the 
pendency  of  that  action,  it  was  an  absolute  impossibility  for 
him  to  protect  his  right  therein,  and  his  failure  to  defend  was 
not  a  negligent  omission  on  his  part."  In  support  of  this  de- 
cision the  court  cited  several  excellent  authorities  to  the  same 
effect.®* 

§  765.  Fraud  consisting  in  unauthorized  appearance  of  at- 
torney. 
Fraud  upon  the  jurisdiction  affording  ground  for  relief 
lias  frequently  taken  the  form  of  an  unauthorized  appearance 
of  an  attorney  for  the  party  seeking  the  relief.  While  it  is 
questionable  if  collusion  and  fraud  is  not  more  promoted  by 
maintaining  the  jurisdiction  to  grant  relief  on  this  ground 
than  by  denying  it,  yet  it  appears  by  a  weighty  preponderance 
of  authority  that,  upon  a  clear  and  satisfactory  showing  that 
the  attorney  was  absolutely  without  authority,  relief  against 
the  judgment  should  be  granted  in  such  cases.®® 

It  is  in  most  of  the  states  required,  in  order  to  induce 
interference  on  such  ground  that  the  party  has  been  deprived 
of  the  opportunity  to  present  a  good  defense  or  cause  of  action, 
and  which  has  been  lost  by  the  unauthorized  appearance.®*^    In 

88  United  States  ▼.  Throckmorton,  98  U.  S.  61;  United  States  v. 
Minor,  114  U.  S.  233,  5  Sap.  Ct.  Bep.  86;  Adams  v.  Secor,  6  Kan.  542; 
Tompkins  v.  Tompkins,  11  N.  J.  Eq.  512;  Irvine  v.  Leyh,  102  Mo. 
200,  14  S.  W.  715,  16  S.  W.  10. 

89  Handley  v.  Jackson,  31  Or.  556,  65  Am.  St.  Bep.  839,  50  Pac.  915; 
Harskey  v.  Blackman,  20  Iowa,  161,  89  Am.  Dec.  520;  Great  etc  Min. 
Co.  V.  Woodmas  Min.  Co.,  12  Colo.  46,  13  Am.  St.  Rep.  204,  20  Pac. 
771;  Anderson  v.  Hawhe,  115  111.  33,  3  N.  E.  566;  Williams  v.  Neth, 

4  Dak.  360,  31  S.  W.  630;  De  Lomis  v.  Iu.eek,  2  G.  Greene,  55,  50  Am. 
Dec.  491;  Gifford  v.  Thorn,  9  N.  J.  Eq.  702,  722;  Allen  v.  Slone,  10 
Barb.  547;  Ellsworth  v.  Campbell,  31  Barb.  134;  Jones  v.  Williamson, 

5  Cold,  371;  Glass  v.  Smith,  66  Tex.  548,  2  8.  W.  195;  McEachem  v. 
Brackett,  8  Wash.  652,  40  Am.  St.  Bop.  922,  36  Pac.  690.  Unauthor- 
ized appearance  of  attorney  no  bar  to  setting  aside  judgment  for 
want  of  jurisdiction:  Baker  v.  O'Biordon,  65  Cal.  368,  4  Pac.  232; 
Hill  V.  City  Cab  etc.  Co.,  79  CaL  188,  21  Pac.  728. 

to  See  Harnish  v.  Bramer,  71  Cal.  155,  11  Pac.  888;  Piggott  v.  Ad- 
dieks,  3  G.  Greene,  428,  56  Am.  Dec.  547;  Colson  y.  Leach,  110  111. 
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some  of  the  states  it  is  held,  however,  that,  where  judgment 
has  been  entered  without  service  of  process,  no  jurisdiction  hav- 
ing been  acquired  over  the  person,  appropriate  relief  will  be 
granted  without  inquiry  touching  the  merits  of  the  original 
claim.®* 

The  learned  opinion  by  Justice  Dillon  in  Harshey  v.  Black- 
man,®*  may  be  considered  as  having  turned  the  scale  of  au- 
thority in  the  United  States  in  favor  of  the"  equitable  juris- 
diction to  grant  relief  in  such  cases,  it  having  been  generally 
f  olh  wed.  In  its  course  he  said :  "It  obliges  a  person  to  be  bound 
by  the  unauthorized  act  of  a  mere  stranger.  It  binds  him  by 
a  judgment  of  a  couri;  without  a  day  in  court.  It  relieves  the 
other  parity  of  a  duty  which,  in  reason,  belongs  to  him,  viz., 
to  serve  his  process,  and  to  see,  at  his  peril,  that  his  adversary 
is  in  couri;.  And  it  carries  out  this  unsoundness  by  compelling 
the  wrong  pariiy  to  look  to  the  attorney.  True,  reason  and 
logic  would  say,  if  an  attorney  appeared  for  me  without  ray 
knowledge  or  authority,  express  or  implied,  I  should  not  be 
bound  by  the  act  if  never  ratified  and  promptly  disavowed,  and 
if  the  adverse  party,  being  ignorant  of  the  want  of  authority, 
and  carelessly  omitting  to  serve  process,  or  to  require  the  at- 
torney to  show  his  authority  has  been  damaged,  he,  and  not 
myself,  should  be  the  one  to  look  to  the  attorney.*^ 

Among  the  frauds,  warranting  relief  in  equity,  are  instances 
of  the  attorney  for  a  party  betraying  his  trust  and  entering 
into  collusion  with  the  opposite  party,  resulting  to  his  detri- 
ment. In  such  case  the  court  of  equity  has  nothing  to  do  on 
the  application  for  relief  from  the  judgment  with  the  injury 
thus  done  to  his  client  by  the  derelict  attorney;  but  the  par- 
ticipation of  the  opposite  party  fastens  on  him  the  guilt  of 
both. 

504;  Handley  v.  Jackson,  31  Or.  552,  65  Am.  St.  Bep.  839,  50  Pac. 
915;  Sauer  v.  Kansas  City  (City  of),  69  Mo.  46. 

91  See  Great  West  Min.  Co.  v.  Woodmas  Min.  Co.,  12  Colo.  46,  13 
Am.  St.  Kep.  204,  20  Pac.  771;  Bowen  v.  Allen,  113  lU.  54,  55  Am. 
Bep.  398. 

§2  20  Iowa,  161,  89  Am.  Dec.  520. 
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§  766.    lOttake  af  ground  for  relief. 

Mistake  is  one  of  the  most  f ruitf xQ  heads  of  eqnif  able  juris- 
diction. The  reason  for  not  more  frequently  applying  to 
courts  of  equity  for  relief  on  the  ground  of  mistake  pertaining 
to  judgments  is  doubtless  due  to  the  extensive  powers  given 
to  all  courts  where  mistakes  occur  to  correct  them  on  motion, 
and,  generally,  upon  attention  being  called  to  them,  without 
motion.^ 

Courts  of  equity  have  always  freely  exercised  jurisdiction 
to  correct  mistakes  in  their  own  decrees,  and  have  oftea  opened 
decrees  regularly  obtained  by  default,  even  after  enrollment, 
for  the  purpose  of  enabling  a  party  to  defend  on  the  merits 
when  he  was  deprived  of  the  opportunity  to  do  so  by  accident 
or  mistake.®*  But  when  a  petition  to  amend  a  judgment  does 
not  exhibit  the  entire  record  on  which  it  was  based,  and  the 
reformation  demanded  is  a  material  change,  in  substance,  of 
the  judgment,  any  seeming  inconsistency  between  the  portions 
of  the  record  pleaded  will  be  presumed  to  be  explained  by  that 
portion  of  the  record  not  shown.®* 

The  mistakes  in  actions  against  which  relief  will  be  granted 
must  not  only  be  such  as  could  not,  and  were  not,  discovered 
in  time  to  be  corrected  by  motion,  but  are  of  fact,  and  not 
merely  of  law.  *^e  are  not,  however,  prepared  to  say  that  a 
mere  mistake  in  law  of  a  party  would  give  this  court  jurisdic* 
tion,  although  there  are  some  cases  which  seem  to  go  that  far. 
It  seems  to  this  court  this  would  be  laying  down  the  principle 
too  broadly.  There  must,  in  general,  be  other  circumstance? 
to  authorize  the  interference  of  a  court  of  equity.  Perhaps  it 
would  be  well  to  make  the  case,  in  addition  to  a  mistake  in 
point  of  law,  one  in  which  it  would  be  against  conscience  for 
the  other  party  to  insist  upon,  or  which  at  once  would  shock 
the  moral  sense  if  enf orced.'*  •• 

'  •&  For  this  reason  equity  wiU  not  relieve  against  mistake  apparent 
upon  face  of  judgment:  Long  v.  Eisenbeis,  18  Wash.  423,  51  Pac«  lOBl. 

94  Willard  Eq.  78;  Kemp  v.  Squire,  1  Ves.  Sr.  205;  Beckman  ▼. 
Feck,  3  Johns,  Ch.  415. 

05  Long  ▼.  Eisenbeis,  18  Wash.  423,  51  Pac.  1061. 

«6  Oliver  v.  Pray,  4  Ohio,  175,  19  Am.  Dec.  695,  note,  per  Swan, 
J.  A  mere  mistake  or  ignorance  of  law  is  not  sufficient  ground  for 
the  interpositon  of  equity:  Hubbard  v.  Martin,  8  Yerg.  498;  Mum  v. 
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Parties  have  sdmefcimes  ttndertaken  to  obtain  relief  in  equity 
against  judgments  recovered  against  them  at  law  which  they 
might  have  escaped  hut  for  the  ignorance^  blunders  or  lack  of 
understanding  on  the  part  of  their  counsel.  But  these  do  not 
come  within  the  legal  definition  of  mistake  or  accident  and 
surprise^  and  will  not  avail  for  the  purpose  of  disturbing  a 
judgment  at  law.*^ 

But  clear  cases  of  mistake  of  fact^  unmixed  with  negligence, 
by  which  an  imjust  result  has  been  reached  in  an  action  at  law, 
or  even  in  a  statutory  proceeding  will  be  readily  relieved 
against  in  equity  upon  proper  presentation.  And  when  in 
a  partition  suit  the  commissioners  appointed  to  make  partition 
among  heirs  had,  by  mistake,  set  off  to  one  of  them  land  out- 
side the  true  boundary,  whereby  he  was  deprived  of  his  interest 
in  the  estate,  and  judgment  was  entered  thereon  without  dis- 
covering the  mistake,  a  repartition  was  decreed  upon  bill  in 
equity.  In  passing  upon  the  question  the  court  said :  "Was  the 
mistake  here  complained  of  such  a  one  as  a  court  of  equity 
will  relieve  against?  We  think  it  was.  It  was  clearly  ex- 
trinsic and  collateral  to  the  question  examined  and  determined 
in  the  action,  and  led  the  court  to  do  what  it  evidently  never 
intended  to  do — ^that  is,  to  confirm  to  the  plaintiffs  a  piece  of 
land  not  described  or  referred  to  in  the  complaint  or  in  the 
findings  or  interlocutory  judgment,  and  which  was  then  owned 
and  in  the  adverse  possession  of  one  not  a  party  to  the  suit.'*  ^ 

Belief  will  be  granted,  not  only  against  mistakes  occurring 
in  the  proceedings  prior  to  and  in  the  judgment  or  decree,  by 
which  the  result  is  other  than  that  intended,  but  also  in  case 
of  such  mistakes  occurring  subsequently  to  judgment,  whereby 
the  party  would,  without  correction  of  the  mistake,  be  deprived 
of  a  remedy  by  motion  for  a  new  trial  or  appeal.  Accordingly, 
a  bill  was  entertained  to  correct  a  mistake  on  the  part  of  a 

Bncker,  10  Gratt.  506.  And  this  rule  is  not  relaxed  althongh  the 
mistake  of  law  is  mutual  as  between  the  parties  to  the  action.  If 
the  rule  were  otherwise  a  judgment  at  law  would  be  of  but  little 
value:  Richmond  &  P.  B.  K.  Co.  v.  Shippin,  2  Pat.  &  H.  327, 

07  Boston  V.  Haynes,  33  CaL  31;  Quin  v.  Wetherbee,  41  CaL  247; 
Jones  V.  Leech,  46  Iowa,  186;  Dibble  v.  Tniluck,  12  Fla.  185;  Burton 
V.  Wiley,  26  Vt.  430. 

98  Sullivan  v.  Lumsden,  118  CaL  664;  50  Pac.  777. 
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judge  in  writing  his  certificate  to  a  bill  of  exception.^*  Also 
to  correct  a  mistake  whereby  the  name  of  counsel  for  a  de- 
fendant was  omitted  from  the  docket^  whereby  a  default  was 
entered  against  him.*®^ 

The  circumstances  must  be  rare  to  warrant  relief  against 
mistakes  in  pleadings.  It  WQuld  Ordinarily  be  very  diflBcult 
for  a  party  applying  for  relief  to  escape  the  imputation  of 
a  lack  of  diligence  in  failing  to  properly  amend  at  the  trial. 
But  a  bill  was  entertained  in  one  case  where  a  false  and  mis- 
taken recital  in  a  complaint  was  sought  to  be  unjustly  used 
against  the  pleader,  by  way  of  estoppel.  The  party  who  would 
profit  by  the  mistake  knew  of  it  at  the  time  of  the  rendition 
of  the  judgment  in  which  the  mistake  was  repeated,  in  the  case 
where  it  occurred,  but  withheld  information  from  the  court 
and  plaintiff,  and  it  was  not  discovered  by  the  latter  until  too 
late  for  correcting  it  by  motion.  The  court  held  that  a  per- 
petual injunction  should  issue  against  the  setting  up  of  the 
record  against  the  plaintiff  in  the  former  action,  as  an  es- 
toppeL^^^i 

§  767.    Accident  and  surprise  as  ground  for  relief. 

In  states  where  courts  lose  jurisdiction  of  motions  for  new 
trial  unless  disposed  of  at  the  term  at  which  the  action  was 
tried,  and  by  any  unavoidable  accident  or  misfortune  the  court 
is  prevented  from  disposing  of  such  motion,  courts  of  equity 
will,  upon  a  clear  showing  of  merits  in  the  motion,  relieve  the 
party  by  enjoining  the  judgment,  unless  the  owner  thereof 
consent  to  a  new  trial,  or  otherwise.  Thus  in  Leigh  v.  Ar- 
mor,*^ it  was  held  that,  where  a  judge  of  the  circuit  court  was 
prevented  by  sickness,  from  disposing  of  a  motion  for  new 

••  Kohn  V.  Lovett,  45  Ga.  180. 

100  Brewer  v.  Jones,  44  Ga.  71.  See,  also,  Partridge  ▼.  Harrow,  27 
Iowa,  96,  99  Am.  Dec.  643,  where  a  mistake  of  the  clerk  in  entering 
judgment  was  held  ground  for  reUef ;  Seymour  v.  Miller,  32  Conn. 
402,  where  the  mistake  was  by  the  clerk  in  entering  an  appeal  in  an 
unusual  place,  so  that  it  could  not  be  found  by  an  attorney  employed 
by  a  defendant  resulting  in  a  default  against  him  in  the  appellate 
court. 

101  Currier  v.  Eety,  110  Mass.  536. 

102  35  Ark.  123. 
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trial  during  the  term  at  which  the  judgment  was  rendered,  the 
party  filing  the  motion  might,  upon  showing  merits  and  had 
heen  guilty  of  no  negligence,  dhtain  the  apj)ropriate  reliei 

§  768.    Loss  of  bill  of  exceptions. 

It  is  a  question  ahout  which  there  has  been  considerable  dis- 
pute whether  in  case,  from  any  unavoidable  cause,  a  party  has 
been  deprived  of  his  bill  of  exceptions,  and  hence  of  the  benefit 
of  an  appeal  in  an  action  at  law,  there  was  any  power  in  a 
court  of  equity  to  aflford  him  relief.     Upon  first  impression,  it 
is  difficult  to  discover  any  head  of  equitable  jurisdiction  to 
which  such  a  case  could  be  held  assignable.     One  of  the  best 
considered  cases  presenting  the  question  was  that  of  Kansas 
etc  Ey.  Co.  v.  Pitzhugh.*®*    But  the  opinion  discloses  that 
the  courts  of  that  state  still  claim  the  ancient  equity  powers 
long  since  abandoned  by  even  the  English  courts  of  chancery, 
and  never  probably  claimed  in  any  other  American  state,  of 
granting  new  trials,  eo  nomine  in  actions  at  law.    The  court 
said :  ''While  the  enlarged  powers  of  law  courts,  under  modern 
procedure,  to  grant  new  trials  after  the  expiration  of  the  t^rm 
has  dispensed  with  the  frequent  exercise  of  this  ancient  juris- 
diction of  courts  of  equity,  yet  in  this  state  it  still  exists,  to  be 
used  in  peculiar  cases  where  the  party  is  without  remedy  at 
law.'' 

It  was  held  in  an  early  Wisconsin  case  where  the  appeal  was 
cut  off  by  the  death  of  the  judge,  that  there  could  be  no 
relief.*^^  In  some  states  the  appellate  courts  have  ordered 
new  trials  in  such  cases  without  reference  to  the  merits.*^ 

§  769.    Belief  against  void  judgments. 

A  judgment  obtained  against  a  party  where  the  record 
showed  the  want  of  service,  actual  or  constructive,  would  be 

108  61  Ark.  S41,  54  Am.  St.  Bep.  211,  33  S.  W.  960.  The  case  of 
Little  Bock  etc.  By.  Go.  v.  Wells,  61  Ark.  354,  54  Am.  St.  Bep.  216,  33 
S.  W.  208,  immediately  following  it  is  of  exactly  the  same  import 
in  which  the  jurisdiction  was  upheld-  In  that  case  the  judge  pre- 
siding at  the  trial  died  suddenly,  pending  the  settlement  of  the  biU. 

104  Davis  V.  Menasha  (Yillage  of),  20  Wis.  194. 

106  See  State  v.  Weiskittle,  61  Md.  49;  Wright  v.  Judge  Sup 
Court,  41  Mich.  726,  49  N.  W.  925;  Board  Comma,  y.  Old  Dominion  S. 
S.  Co.,  98  N.  C.  163,  3  S.  E.  505. 
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void  dn  its  face.  In  such  case  no  eqnitable  remedy  would  be 
required  directly  against  the  judgment.  An  equitable  remedy 
mighty  however,  be  successfully  invoked  against  proceedings 
imdertaken  under  authority  and  color  of  even  a  void  judgment. 
It  is  against  judgments  which,  while  regular  by  the  record, 
are  yet  void  in  fact,  that  equitable  relief  is  usually  sought. 
Such  judgments  are  usually  obtained  by  practice  which  con- 
stitutes either  an  actual,  or  what  is  known  as  legal,  fraud. 
Whatever  results  in  a  judgment  against  a  party  by  a  court 
without  jurisdiction  is  fraudulent  in  its  operation,  without 
reference  to  the  intent. 

An  excellent  presentation  of  the  reasons  supporting  the  jur- 
isdiction is  found  in  the  opinion  of  Chief  Justice  Marshall  in 
Marine  Ins.  Co.  v.  Hodgson,*®®  where  he  said :  "That  any  fact 
which  clearly  proves  it  to  be  against  conscience  to  execute  a 
judgment,  and  of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law;  or  of  which  he  might  have 
availed  himself  at  law,  but  was  prevented  by  fraud  or  accident, 
unmixed  with  any  fault  or  negligence  in  himself  or  his  agents, 

will  justify  an  application  to  a  court  of  chancery Now, 

in  the  present  case,  this  principle  should  apply  with  the  greater 
force,  because  the  judgment  in  question  is  to  be  considered  as 
void  by  reason  of  an  intrinsic  fact,  which  cannot  be  averred 
or  be  made  to  appear  in  a  court  of  law,  and  a  court  of  law  has 
not  therefore  any  power  to  arrest  its  execution,  however  unjust 

or  iniquitous We  cannot  doubt  that  in  the  view  of 

a  court  of  equity,  it  is  unjust  and  unconscientious  to  attempt 
to  enforce  a  judgment  so  obtained.  We  may  further  observe 
that  if  a  sheriff  make  a  false  return  either  by  collusion  with  a 
party,  or  mistake,  a  court  of  equity  has  an  unquestionable 
jurisdiction  to  interpose,  and  give  the  appropriate  relief;  and 
to  give  effect  to  this  remedy,  the  party  injured  should,  of 
course,  be  permitted  to  aver  against  the  truth  of  the  return, 
and  show  it  to  be  false,  though  it  be  matter  of  record.^'  So 
in  Hausworth  v.  SuUivan,^®^  the  court  said:  "A  judgment 
pronounced  without  service  of  process,  actual  or  constructive, 
and  without  a  defendant's  knowing  that  a  court  has  been  asked 

106  7  Craneh,  832. 

107  6  Mont.  203,  213,  9  Pae.  798. 
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to  adjudicate  upon  his  rights,  is  regarded  with  such  disfaTor 
at  law  that  a  variety  of  motions,  writs  and  proceedings  are 
there  provided  to  overthrow  it,  and  in  many  courts  it  is  at  all 
times  and  upon  all  occasions  liable  to  be  entirely  disregarded 
upon  having  its  jurisdictional  infirmity  exposed.  But  pro- 
ceedings in  equity  are  peculiarly  appropriated  for  the  erpo- 
sure  of  this  infirmity.  They  permit  of  the  formation  of  issues 
upon  the  question  of  service  of  process,  and  of  the  trial  of 
those  issues,  after  full  opportunity  has  been  given  to  those  who 
seek  to  sustain  as  well  as  to  avoid  the  judgment.  ....  There 
seems  to  be  but  little  dissent  from  the  proposition  that  the 
want  of  service  of  process  may  be  shown,  in  equity,  in  oppo- 
sition to  the  statement  as  in  the  judgment-roll.*' 

Judgments  rendered  against  corporations,  upon  service  made 
by  mistake  or  fraudulent  design,  on  persons  supposed  to  be 
the  proper  officer  to  be  served,  have  been  considered  proper  sub- 
jects for  equitable  relief.*^^  The  fact  that  the  want  of  juris- 
diction does  not  appear  of  record,  is  at  the  present  day,  by  a 
great  preponderance  of  the  authority,  regarded  as  immaterial; 
nor  does  the  affirmance  on  appeal  of  the  judgment  re- 
covered without  jurisdiction  constitute  any  obstacle  to  juris- 
diction in  equity  to  relieve  against  it.  The  rule  against  col- 
lateral attack  of  the  recitals  of  judicial  records  does  not  ap- 
ply where  the  suit  is  in  equity  against  a  judgment  void  for 
want  of  service  of  process  upon  the  defendant.*®* 

los  Grand  etc.  Co.  v.  Schirmer,  64  111.  106;  State  etc.  Co.  v.  Water- 
Louse,  7S  Iowa,  674,  43  N.  W.  611;  Chambors  v.  King  Mfg.  Co.,  16 
Kan.  270;  Wagner  v.  Shank.  59  McL  313;  Southern  etc.  Co.  v.  Craft, 
43  Miss.  508;  Gulf  etc.  Co.  v.  Bawlins,  80  Tex.  579,  16  a  W.  430. 

100  Lapham  v.  Campbell,  61  CaL  296;  Wilson  v.  Hawthorne,  14 
Colo.  530,  20  Am.  St.  Rep.  290,  24  Pac.  548;  Crofts  v.  Dexter,  8  Ala. 
767,  42  Am.  Dec.  666;  Bridgeport  Sav.  Bank  v.  Eldridge,  28  Conn.  556, 
73  Am.  Dec.  688;  Owens  v.  Banstead,  22  HI.  161;  Bramlett  ▼.  McVev, 
91  Ky.  151,  15  S.  W.  49;  Magin  v.  Lamb,  43  Minn.  80,  19  Am.  St 
Rep.  216,  44  N.  W.  675;  Ridgway  v.  Bank  of  Tennessee,  11  Humph.  525; 
Johnson  v.  Coleman,  23  Wis.  452,  99  Am.  Dec  193.  In  the  first  ease 
here  cited,  the  court,  after  stating  the  facts  fuUy  (a  ease  of  false 
proof  of  service  of  a  defendant  residing  in  another  state),  said:  "The 
code  has  provided  that  remedy  for  relief  from  a  judgment  taken 
against  a  party  through  his  mistake,  inadvertence,  surprise,  or  excus- 
able neglect  (Code  Civ.  Proc,  $  473);  or  when  taken  in  a  case  where 
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There  is  no  important  conflict  in  the  decisions  as  to  the  ex- 
istence and  extent  of  the  jurisdiction  where  the  ostensible,  but 
false  proof  of  service  appearing  in  the  record  consists  of  the 
aflSdavit  of  a  private  individual;  and  while  in  the  case  of  a 
false  return  by  a  sheriff  or  other  officer,  there  are  respectable 
authorities,  both  early  and  recent,  to  the  effect  that  a  record 
containing  it,  and  otherwise  regular,  is  conclusive,  yet  the 
weight  of  authority  is  in  favor  of  equitable  jurisdiction  to 
relieve  against  such  judgments,  as  effectively  as  where  the  de- 
fect of  jurisdiction  consists  in  false  proof  of  service  by  affida- 
vit.^^0 

Bummons  has  not  been  personally  served  on  a  defendant.  In  the  first 
class  of  cases  the  remedy  must  be  availed  of  within  six  month,  and  in 
the  second,  within  a  year,  after  rendition  of  judgment.  But,  inde- 
pendent of  the  provision  of  the  code,  I  think  that  a  court  of  record 
may,  by  virtue  of  its  inherent  power  over  ita  own  records,  so  long  as 
it  has  physical  control  of  the  same,  set  aside,  on  motion  or  otherwise, 
a  judgment  procured  by  fraud  or  such  a  judgment  may  be  set  aside 
by  an  original  action  in  a  court  of  equity,  when  by  reason  of  the 
fraud,  the  court  that  rendered  the  judgment  had  not  acquired  juris- 
diction of  the  person  of  the  defendant.  Truth,  it  is  said,  must  be  the 
basis  of  all  judgments;  and  no  court  will  knowingly  allow  itself  to  be 
ubused.  Before  the  codes  the  rule  was  that  a  decree  gained  by  fraud 
might  be  set  aside  by  petition,  and  a  judgment  at  law  by  motion; 
and  a  fortiori  might  such  decree  or  judgment  be  set  aside  by  bill: 
Bheldon  v.  Fortescue,  3  P.  Wms.  Ill;  Richmond  v.  Tayleur,  8  P. 
Wms.  733;  Lloyd  v.  Mansell,  2  P.  Wms.  73.  But  it  is  urged  that 
while  tho  remedy  by  motion  exists,  and  is  available,  the  assistance  of 
a  court  of  equity  cannot  be  invoked;  nor  can  it  be,  after  the  right  to 
the  remedy  has  gone,  by  the  expiration  of  the  statutory  time  within 
w^hich  to  avail  of  it,  unless  the  party  is  not  chargeable  with  neglect. 
This  contention  is  made  upon  the  principle  that  where  a  party  has 
an  adequate  remedy  at  law  he  is  not  entitled  to  the  assistance  of  a 
court  of  equity.  But  the  converse  of  the  proposition  is  also  true,  viz., 
that  if  a  party  has  been  deprived  of  his  rights  by  a  fraud,  which  was 
unknown  to  him  at  the  time  it  was  perpetrated,  and  for  not  knowing 
which  he  is  not  chargeable  with  negUgence,  and  he  has  no  remedy  at 
law,  a  court  of  equity  will  grant  him  relief  by  an  original  action.  If  no 
laches,  or  want  of  diligence  is  imputable  to  a  party,  there  is,  says  the 
supreme  court  in  Bibend  v.  Kreutz,  20  GaL  114,  nothing  in  reason  or 
propriety  preventing  the  interference  of  equity.'* 

110  See  Dunklin  v.  Wilson,  64  Ala.  162;  Ryan  v.  Boyd,  33  Ark.  778; 
State  V.  Hill,  60  Ark.  458,  8  S.  W.  401 ;  Bramlett  v.  McVey,  91  Ky. 
151,  15  S.  W.  49;  Hausworth  v.  Sullivan,  6  Mont.  203,  9  Pac.  798; 
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There  appears  to  be  no  California  case  where  relief  was 
granted  against  a  judgment,  regular  on  its  face  and  showing 
an  oflBcer's  return  alleged  to  be  false.  In  Martin  v.  Parsons,**  "^ 
relief  was  granted  principally  because  of  the  want  of  service 
on  the  defendant  in  the  judgment  against  which  relief 
was  sought  but  there  was  in  the  case  also  an  element 
of  fraud  by  an  interested  court  commissioner.  The 
general  rule  is  that,  notwithstanding  that  fraud  has  been 
practiced  in  procuring  the  judgment,  or  that  the  judg- 
ment was  obtained  against  the  applicant  without  juris- 
diction having  been  acquired,  he  will  be  denied  any  aid  of 
equity  unless  he  can  show  that  had  he  been  given  the  oppor- 
tunity to  defend  in  the  action  he  would  have  prevented  the 
recovery  of  the  judgment,  in  whole  or  in  part.***  The  rea- 
soning in  favor  of  this  rule  was  well  advanced  in  Gregory  v. 
Ford,***  as  follows:  "Can  a  defendant  having  no  defense  to 
an  action,  enjoin  a  judgment  by  default  obtained  on  a  return 
by  the  sheriff  of  service  of  process,  upon  the  ground  that  the 
return  is  false;  that  in  fact  he  had  no  notice  of  the  proceed- 
ing? It  is  difificult  to  see  upon  what  principle  chancery  would 
interfere  in  any  such  case  in  favor  of  such  a  defendant.  In 
analogy  to  its  usual  course  of  procedure,  it  would  seem  that 
the  plaintiff,  having  acquired  without  any  fraud  on  his  part, 
a  legal  advantage,  would  be  permitted  to  retain  it  as  a  means 
of  securing  a  just  debt;  and  that  a  court  of  equity  would  not 
take  it  away  in  favor  of  a  party  who  comes  into  equity  ac- 

Ridgway  v.  Bank  of  Tennessee,  11  Humph.  523;  Raymond  ▼.  Ckmger,  51 
Tex.  536;  Hamblen  v.  Knight,  60  Tex.  36.  Cases  of  obtaining  judgment 
by  procuring  false  return  of  service  of  summons:  Peck  etc.  CJo.  ▼.  Peila 
etc.  Co.,  19  Colo.  222,  34  Pac.  988;  Wilson  v.  Montgomery,  14  Smedes 
&  M.  205. 

111  49  Cal.  95. 

112  Gregory  v.  Ford,  14  Cal.  138,  73  Am.  Dec.  639;  Waldrom  v. 
Waldrora,  76  Ala.  285;  Burch  v.  West,  134  lU.  258,  25  N.  E.  658; 
Coon  V.  Jones,  10  Iowa,  161;  Wilson  v.  Shipman,  34  Neb.  573,  33  Am. 
St.  Rep.  660,  62  N.  W.  576;  Jones  v.  Howell,  37  Neb.  320,  40  Am.  St. 
Rep.  494,  65  N.  W.  965;  Gifford  v.  Morrison,  37  Ohio  St.  502,  41  Am. 
Rep.  537;  Crocker  v.  Allen,  34  S.  C.  452,  27  Am.  St.  Rep.  831,  13  S. 
E.  650;  Ford  v.  Hill,  92  Wis.  188,  53  Am.  St.  Rep.  102,  66  N.  W.  115. 

lis  14  Cal.  138,  142,  73  Am.  Dec.  639. 
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knowledging  that  he  owes  the  money^  and  claims  only  the 
barren  right  of  being  permitted  to  defend  against  a  claim  to 
which  he  had  no  defense.  It  wonld  certainly  seem  that  it 
would  be  quite  as  equitable  to  turn  the  defendant  in  execution 
over  to  his  remedy  against  the  sheriff^  for  a  false  return^  nnder 
snch  circumstances  as  to  relieve  him  from  the  judgment  and 
turn  the  plaintiff  for  redress  to  the  sheriff.'' 

In  a  few  of  the  cases^  it  appeared  that  although  the  court 
had  acquired  jurisdiction  of  the  person  of  the  defendant,  it 
lacked^  or^  after  acquiring  jurisdiction,  lost  jurisdiction  of  the 
subject  matter  of  the  action.  In  such  cases  relief  has  been 
freely  granted  in  equity.*** 

§  770.    Further  as  to  relief  where  no  jurisdiction  of  the  per- 
son. 

Some  attention  has  been  given  to  the  subject  of  this  section 
under  the  general  head  of  void  judgments.  But  its  importance 
warrants  further  consideration  and  again  it  may  be  stated 
upon  a  preponderance  of  authority  that  a  judgment  obtained 
against  one  without  service  on  or  appearance  by,  him,  but 
though  a  false  return  of  service  on  him,  may  be  relieved  against 
in  equity.  In  Huntington  v.  Crouter/**  the  court,  after 
citing  and  reviewing  many  authorities  supporting  its  conclu- 
sion, said :  '^Many  more  decisions  might  be  cited  which  support 
the  doctrine  that  a  court  of  equity  has  plenary  powers,  and 
ought,  to  enjoin  a  judgment  at  law  based  upon  the  false  re- 
turn of  an  oflBcer,  but  the  foregoing  will  serve  to  illustrate  tho 
wisdom  of  the  more  modem  rule,  which  demonstrates  that 
the  action  at  law  against  the  officer  is  too  circuitous;  and  often 
inadequate;  and,  such  being  the  case,  the  court  committed  no 

114  Holoomb  V.  Boynton,  151  111.  294,  37  N.  E.  1031;  Iowa  etc.  Co. 
V.  Boylan,  86  Iowa,  90,  62  N.  W.  1122;  Missouri  etc.  Co.  v.  Reid,  34 
Kan.  410,  8  Pac.  846;  Smith  v.  Pearce,  6  Baxt.  72;  Chambers  v. 
Hodges,  23  Tex.  104. 

115  33  Or.  408,  413,  64  Pac.  208.  To  same  eflfect,  DuBois  v.  Clark, 
12  Colo.  App.  220;  55  Pac.  750.  Where  a  default  judgment  in  a  jus- 
tice's court,  regular  on  its  face,  is  sought  to  be  bet  aside  by  contradict- 
ing the  officer's  return  by  eWdence  dehors  the  record,  complainant  has 
no  adequate  remedy  at  law,  and  is  entitled  to  equitable  reliet:  Meinert 
▼.  Harder,  30  Or.  609,  66  Pac.  1066, 
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error  in  permitting  evidence  to  be  introduced  at  the  trial 
which  tended  to  prove  that  plaintiff  had  not  been  served  with 
the  summons  in  the  original  action.'' 

And  where  properi^  was  sold  under  a  judgment  obtained  with- 
out jurisdiction  of  the  person  of  the  defendant^  the  fact  that 
the  purchaser  had  redeemed  the  property  from  a  tax  sale  was 
held  no  defense  to  an  action  to  set  aside  such  judgment  and 
proceedings.^^^  Nor  does  a  statute  authorizing  the  court  to  re- 
lieve a  party  from  a  judgment  taken  against  him  through  mis- 
take and  excusable  neglect^  or  from  a  judgment  without  per- 
sonal services  of  the  summons^  preclude  a  judgment  debtor 
from  enjoining  the  enforcement  of  a  judgment  void  for  want 
of  service  of  the  summons.*^'^ 

§  771.  Belief  granted  for  matters  occurring  after  judgment. 
It  may  occur  that  a  judgment  when  recovered^  was  just  and 
equitable,  and  yet,  owing  to  circumstances  arising  after  its  re-* 
covery,  it  cannot  be  enforced  without  a  violation  of  the  equi- 
table rights  of  the  defendant.  In  such  cases  relief  may  be  had 
by  a  resort  to  equity;  by  injunction  or  other  adequate  remedy. 
In  Marks  v.  Willis,^^®  the  action  was  brought  to  enjoin  the 
enforcement  of  an  execution.  The  defendant  in  the  equitable 
action  had  previously  brought  an  action  against  the  plaintiff 
to  recover  possession  of  personal  property,  praying  a  money 
judgment  if  delivery  thereof  could  not  be  had.  Subsequently 
an  execution  in  regular  form  had  been  issued.  In  that  action 
judgment  was  recovered  as  prayed,  and  an  execution  issued  in 
the  usual  alternative  form.  Before  th6  levy  of  an  execution, 
the  plaintiff  (defendant  in  the  legal  action),  tendered  to  the 
defendant  the  property  sued  for,  together  with  all  costs  and 
disbursements  taxed  against  him.  But  such  tender  was  re- 
fused and  a  levy  upon  plaintiff's  property  was  being  threat- 
ened when  the  action  in  equity  was  brought.  The  trial  court 
granted  •  an  injunction  restraining  the  levy  upon  plaintiff's 
property,  as  prayed,  and  its  decision  was  affirmed  on  appeal, 

no  Keeley  v.  East  Side  Impv.  Co.  (Colo.  App.),  65  Pac.  456.  See, 
also,  George  v.  Nowlan,  38  Or.  537,  64  Pac.  1. 

117  Smith  v.  Morrill,  12  Colo.  App.  233,  65  Pac.  824. 

118  36  Or.  1,  78  Am.  St.  Rep.  752,  68  Pac.  626. 
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the  court  saying:  ''When^  therefore,  Marks  tendered  and  of« 
fared  to  return  the  property  within  five  days  after  the  litigation 
had  ended,  and  before  any  levy  had  been  made  under  the  writ, 
it  operated  as  a  satisfaction  of  the  judgment,  and  thereafter  no 
proceedings  could  legally  be  had  for  enforcing,  by  execution, 
the  alternative  judgment  for  money/'  In  such  cases  the  de- 
fendant in  execution  has  the  right  to  discharge  the  judgment 
by  a  return  of  the  property  within  a  reasonable  time,  and  can 
be  compelled  to  pay  its  adjudged  value  only  in  case  a  delivery 
cannot  be  had,^^^ 

§  772.    Bills  of  review. 

Bills  of  review  are  clearly  distinguishable  from  other  appli- 
cations in  equity  for  relief  against  the  final  results  of  prior 
litigation.  The  bill  of  review  was,  from  its  origin,  invariably 
directed  against  decrees  in  chancery,  and  exclusively  performs 
that  office,  wherever  it  is  in  use,  at  the  present  day.  But  in 
all  states  where  equitable  and  legal  causes  of  action  are  triable 
in  the  same  forum,  former  differences  between  decrees  in 
equity  and  judgments  at  law  have  disappeared,  or,  to  speak 
more  correctly,  are  immaterial,  the  legal  effect  and  instruc- 
tion being  the  same.  Of  much  greater  importance  is  a  study 
of  the  facts  warranting  any  relief  whatever  against  a  judgment, 
and  the  kind  of  relief  which  it  is  proper  to  award  upon  the 
facts  of  each  individual  case.  And  yet,  theoretically  at  least, 
the  bill  of  review,  and  the  action  to  enjoin  or  to  obtain  other 
relief  against  a  judgment,  are  not  interchangeable  remedies; 
and  where  the  decree  or  other  decision  against  which  relief 
was  sought  was  entered  in  an  equitable  action,  and  the  ground 
of  relief  was  such  that  it  might  have  been  urged  by  bill 
of  review,  it  was  held  that  relief  should  have  been  sought  in 
that  form,  in  preference  to  an  original  action  for  an  injunc- 
tion.i^ 

Whether  if  a  party  against  whom  a  judgment  has  been 
entered  in  an  equitable  action  in  Galifomia  could  maintain  a 

119  Eteliepare  v.  Aguirre,  91  Cal.  288,  25  Am.  St.  Bep.  180,  27  Pac 
668;  Meads  v.  Lasar,  92  Cal.  221,  28  Pac.  935;  Carson  v.  Applegarth, 
6  Nev.  187. 

120  Smithson  v.  Smithson,  37  Neb.  535,  40  Am.  8t.  Kep.  504,  56  N. 

W.  300. 

New  Trial,  Vol.  11—105 
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bill  of  review  for  errors  of  record,  upon  a  showing  which  meets 
all  the  general  requirements  of  such  bills^  and  an  additional 
showing  that  without  his  fault  he  has  lost  the  remedy  by  ap- 
peal, appears  not  to  have  been  directly  decided.  The  rule  that 
such  bill  will  not  be  entertained,  after  the  period  within  which 
an  appeal  might  have  been  prosecuted,  if  strictly  adhered  to, 
would  bar  the  remedy;  but  courts  have,  in  some  instances,  dis- 
regarded that  rule,  to  meet  exceptional  circumstances.  It  may 
at  any  rate  be  considered  as  settled  that,  in  the  absence  of  such 
showing,  a  bill,  such  as  was  known  at  common  law,  does  not 
lie  in  California,  for  errors  apparent  of  record.  It  was  de- 
cided in  San  Francisco  S.  &  L.  Soc.  v.  Thompson,^^  where 
the  court  said:  "The  real  ground  of  complaint,  there  is  that 
the  judgment  is  erroneous  upon  the  face  of  the  record.  The 
mode  prescribed  by  our  Practice  Act  for  correcting  such  errors 
is  by  appeal  from  the  judgment,  upon  the  judgment-roll  alone. 
This  is  a  simple  and  speedy  mode  of  correcting  the  judgment, 
and  it  is  the  romedy  provided.'*  The  foregoing  may  be 
considered  the  only  case  in  which  a  bill  which  contained  the 
elements  of  a  bill  of  review  has  come  before  the  supreme  court, 
notwithstanding  the  fact,  that  the  complaint  in  Steen  v. 
March^*^  was  so  designated.  In  that  case,  it  was  stated  that 
the  rule  of  limitation  upon  bills  of  review,  namely,  that  they 
will  not  lie  after  the  time  for  taking  an  appeal,  is  not  statutory, 
but  is  adopted  by  analogy  to  the  statute  governing  appeals. 
Such  rule  is,  therefore,  not  arbitrary  and  inflexible. 

It  seems  that  the  bill  of  review  has  a  limited  place  in  the 
Idaho  practice.  In  a  recent  case  the  supreme  court  of  that 
state  said:  ^TJnder  our  code  the  cases  in  which  a  bill  of  re- 
view will  lie  are  very  limited.  In  order  to  secure  a  new  trial 
of  a  case  determined  in  another  action  by  bill  of  review,  the 
plaintiff  must  show,  by  his  complaint,  a  good  cause,  or  ground, 
for  granting  him  a  new  trial  in  the  action;  that  time  for 
applying  for  the  relief  under  the  provisions  relating  to  new 
trials,  or  to  have  the  judgment  set  aside  on  the  ground  of 
mistake,  surprise,  or  excusable  neglect,  has  expired;  that  tho 
party  could  not  obtain  the  relief  by  appeal;  that  he  has  been 

l!2l  34  GaL  76. 

122  132  Gal.  616,  64  Pac.  119. 
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guilty  df  no  laches  or  blunders  in  protecting  his  rights;  and 
that  by  reason  of  fraud,  mistake,  or  surprise,  over  which  ho 
had  no  control,  he  is  entitled  to  a  new  trial,  which  only  by 
the  interposition  of  equi-ty,  he  can  obtain,  or  coxdd  have  ob- 
tained by  the  exercise  of  reasonable  diligence/'*^ 

§  773.    Parties  to  the  action. 

There  is  no  limit  with  respect  to  the  classes  of  judgments 
subject  to  be  affected  by  the  exercise  of  the  jurisdiction, 
except  that,  since  it  cannot  operate  directly  against  the  judg- 
ment itself,  it  is  required  that  there  be  persons  interested  in 
its  enforcement  of  whom  the  court  of  equity  can  acquire  jur- 
isdiction. It  could  accomplish  nothing  in  the  case  of  a  judg- 
ment already  fully  executed,  and  under  which  the  status  of 
parties  with  reference  to  the  matters  litigated  in  the  action  had 
become  permanently  fixed.  So  long,  however,  as  the  rights  of 
the  litigants  have  not  been  completely  adjusted,  they  may  be 
made  parties  to  the  equitable  action,  and  subjected  to  such 
order  and  decree  as  the  court  sees  fit  to  make,  conformably  to 
the  equities  of  the  case  and  practice  of  the  court  Where  the 
judgment  is  of  such  character  as  that  by  its  terms,  upon  being 
entered,  to  fix  beyond  recall  the  status  of  the  parties,  there  be- 
ing no  question  of  jurisdiction,  there  is  no  place  therein  for 
the  exercise  of  equitable  jurisdiction;  for  instance,  in  divorce 
cases,  where  no  property  interests  are  involved.  This  principle 
is  applied  to  the  probate  of  wills;  and  it  is  now  a  well  settled 
rule  that  courts  of  equity  will  not  interfere  with  decrees  of 
courts  exercising  probate  jurisdiction  establishing  wills,  and 
admitting  them  to  probate.***  And,  although  it  be  alleged 
in  a  bill  brought  by  those  alleging  themselves  to  be  the  heirs, 
or  that  there  is  a  later  will,  or  that  there  is  another  and  a 
genuine  will,  the  one  admitted  being  forged,  equity  will  not 

123  McMiUan  v.  Wooloy  (Idaho),  51  Pac.  1029.  A  bill  of  review, 
when  based  on  newly  discovered  facte,  must  contain  averments  making 
it  appear  that  such  facts  could  not  have  been  known  by  those  present- 
ing it,  by  their  exercising  reasonable  dilgence  in  time  for  the  former 
trial:  Warren  v.  Adams,  26  Colo.  404.  60  Pac.  632. 

124  See  ante,  $  762. 
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entertain  such  bill^  but  will  remit  the  parties  to  any  remedies 
they  may  have  in  the  court  of  probate  jurisdiction.*** 

The  general  rule  is  that  relief  will  Only  be  given  to  the 
parties  to  the  action  in  which  the  judgment  was  recovered  or 
to  persons  whose  rights  are  directly  affected  by  it.**® 

The  issues  between  one  whose  property  has  been  sold  under 
a  void  judgment  and  the  purchaser  at  such  sale^  in  an  equitable 
action  to  set  the  sale  aside  are  collateral  to  the  subject  now 
under  consideration,  and  hence  cannot  be  discussed  in  detail. 
The  general  proposition  may  be  stated,  however,  that  purchasers 
at  execution  sale,  pursuant  to  a  judgment  rendered  without 
jurisdiction  of  person  of  defendant,  acquire  title,  if  withoui 
notice  of  the  infirmity.**^  Another  important  question  relates 
to  the  rights  in  courts  of  equity  of  persons  not  parties  to  the 
original  suit,  seeking  a  remedy  against  fraud  practiaed  upon 
their  grantors,  by  which  the  judgment  was  obtained,  under 
which  they  have  acquired  a  title,  or  an  interest;  and  as  a  rub 
such  persons  have  no  standing.*** 

120  state  V.  McGlynn,  20  Cal.  234,  81  Am.  Dec.  118;  Kearney  v. 
Kearney,  72  Cal.  594,  15  Pac.  769,  applying  rule  to  order  setting  ap«rt 
homestead;  Goldtree  v.  McAllister,  86  Cal.  102,  24  Pac.  801,  as  to  ad- 
miikiion  of  ^-111  on  foreign  probate;  Curtis  v.  Underwood,  101  Cal.  670, 
36  Pac.  110,  as  to  validity  of  notice  to  heirs;  Langdon  v.  Blackburn, 
109  CaL  25,  41  Pac.  814;  In  re  Broderick's  Will,  21  Wall,  514;  Gaines 
V.  Chew,  2  How.  645;  Colton  v.  Ross,  2  Paige,  396;  Woodrutf  v.  Taylor, 
20  Vt.  65,  22  Am.  Dec.  643;  Brown  v.  Brown,  86  Tenn.  277,  6  S.  W. 
869,  7  8.  W.  640. 

126  Myers  v.  Woodall,  35  Tex.  687;  Marriner  v.  Smith,  27  Cal.  649. 

127  Reeve  v.  Kennedy,  43  Cal.  0l3.  Sec,  also,  McCauley  v.  Fulton, 
44  Cal.  361,  holding  that  upon  collateral  attack  recitals  in  the  judg- 
ment of  service  upon  the  defendants  are  conclusive  of  the  question  of 
jurisdiction  of  the  person  when  rendered  by  a  court  of  competent  jurip- 
diction.  To  same  effect,  Jones  v.  Gillis,  45  Cal.  543;  Stokes  v.  Geddes, 
40  Cal.  19;  Kelley  v.  Desmond,  63  Cal.  619,  holding  that  proof  of  the 
execution  of  a  deed  and  of  the  judgment  and  execution  are  sufficient 
for  recovery  in  ejectment  against  the  debtor;  Rousch  v.  Fort,  2  Mont. 
485,  holding  that  the  sale  of  real  property  under  execution,  which  has 
been  issued  in  excess  of  the  judgment  through  the  fraud  of  the  creditor, 
and  which  the  debtor  has  not  sought  to  correct  by  an  amendment,  does 
not  affect  the  rights  of  bona  fide  purchasers. 

i?8  See  Whitney  v.  Kelley,  94  Cal.  146.  28  Am.  St.  Rep.  106.  29  Pac. 
624,  where  the  whole  subject  is  learnedly  discussed  by  Garoutte,  J., 
and  the  authorities  reviewed. 
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§  774.    Allegations  xntist  be  speciflo. 

Since  a  meritorioufi  cause  of  action  or  defense  mnst  be 
shown,  and  can  only  be  shown  by  setting  forth  the  facts  con- 
stituting it,  that  part  of  the  bill  should  receive  particular 
attention.  Courts  usually  require  a  complete  disclosure  of  the 
facts  in  the  bill,  to  enable  them  to  judge  therefrom  whether 
or  not  the  cause  of  action  or  defense  of  which  the  applicant 
alleges  himself  to  have  been  deprived  was  in  fact  meritor- 
ious.^*^ 

It  is  not  necessary  to  set  forth  the  evidence,  but  the  proba- 
tive facts,  unless  they  be  identical  with  the  ultimate  facts, 
should  be  pleaded.  Whatever  of  the  issues  and  history  in  the 
former  action  are  necessary  to  make  such  allegations  intel- 
ligible, should  also  be  stated  in  connection  with  them.  The 
same  rule  of  pleading  would  apply  where  relief  is  sought  on 
the  ground  of  the  loss,  through  accident,  or  other  unavoidabld 
cause,  of  the  right  to  be  heard  on  a  motion  for  a  new  trial;  and 
in  such  case  sufficient  of  the  facts  should  be  set  forth,  either 
in  the  complaint  or  by  reference  to  exhibits  attached  thereto, 
to  show  that,  aside  from  the  matter  which  prevented  the  hear- 
ing, the  applicant  should  be  granted  a  new  trial.*^^ 

Where  the  application  for  relief  is  groimded  upon  fraud, 
the  ordinary  requirements  as  to  allegations  of  fraud  are  ap- 
plicable. In  a  case  of  this  kind,  the  court  said:  "There  is, 
therefore,  nothing  in  the  facts  alleged  to  sustain  the  general 
averments  of  a  fraudulent  purpose  in  the  manner  of  procuring 
the  decree;  and  such  general  averments,  standing  alone  and  un- 
accompanied by  facts  which  in  themselves  disclose  fraud,  are 
insufficient  to  give  the  transaction  even  a  colorable  aspect  of 
that  nature.  Such  general  averments  are  to  be  regarded  as 
merely  the  conclusions  of  the  pleader,  embracing  no  issuable 
character  and  not  the  averment  of  substantial  facts,  which  are 
admitted  by  the  demurrer/^^^ 

12»  Whitehill  V.  Butler,  61  Ark.  341,  11  S.  W.  477;  Johnson  v. 
Branch,  48  Ark.  535;  3  S.  W.  819;  Jeffery  v.  Fitch,  46  Conn.  601; 
Wintera  v.  Means,  26  Neb.  241,  13  Am.  St.  Rep.  489,  41  N.  W.  167. 

180  See  Kansas  City  etc.  Ry.  Co.  v.  Fitzhugh,  61  Ark.  341,  54  Am. 
St.  Rep.  211,  33  S.  W.  960,  where  the  whole  record  was  presented  in- 
cluding an  unsettled  bill  of  exceptions. 

181  Heller  v.  Dyerville  Mfg.  Co.,  116  Cal.  127,  134,  47  Pac.   1016. 
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A  lack  of  diligence  is  fairly  imputable  to  a  party  who  has 
suffered  judgment  to  go  against  him  without  availing  himself 
of  subsisting  defenses  to  the  action^  nothing  more  appearing. 
Therefore,  it  is  necessary  that  he  fully  present  to  a  court 
of  equity,  not  only  the  existence  and  nature  of  such  defense, 
but  some  equitably  sufficient  reason  for  not  resorting  to  it,  or 
making  it  effective  in  the  action  wherein  the  judgment  was 
recovered.*^^  And  where  ignorance  of  the  existence  of  a  de- 
fense, until  too  late  to  make  it  available,  is  claimed,  such 
claim  will  be  looked  upon  with  suspicion,  and  will  not  be 
accepted,  unless  the  circumstances,  being  stated,  show  the 
probability  of  its  truth.**® 

See,  also,  DaviB  v.  Chalfant,  81  Cal.  627,  22  Pac.  972;  Harris  v.  Taylor, 
15  Oal.  349;  OroviHe  etc.  R.  R.  Co.  v.  Plumas  County,  37  Cal.  363; 
Sacramento  Sav.  Bank  v.  Hynes,  50  Cal.  202;  Peterson  v.  Hewitt,  79 
Cal.  698,  21  Pac.  950;  Van  Weel  v.  Winston,  115  U.  S.  237,  6  Sup.  Ct 
Rep.  22;  Fogg  v.  Blair,  139  U.  S.  127,  11  Sup.  Ct  Rep.  476. 

132  Menifee  v.  Myers,  33  Tex.  690;  Jevne  v.  Osgood,  57  HI.  340;  Sim- 
mons v..  Martin,  63  Ga.  620. 

133  George  v.  Alexander,  6  Cold.  641;  Garrett  ▼.  Lynch,  45  Ala. 
211. 
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[The  figarei  refer  to  sections.] 
ABANDONMENT. 

of  proceeding  for  new  trial,  what  constitutes,  382 

proper  practice  npon,  382. 

showing  of,  at  hearing,  383. 
of  opposition  to  proceeding  to  settle  statement,  not  presumed^  424. 
See  Hearing  and  Disposal  of  Motion. 

ACCIDENT  AND  NECESSITY. 

separations  of  jury  caused  by,  constitate  exceptions  to  nik^  163. 

ACCIDENT  OB  STTBPBISB. 

as  ground  for  new  trial,  182-203. 

new  trial  for,  and  relief  from  excusable  neglect,  compared,  182, 

183. 
new  trial  for,  and  relief  as  for  excusable  neglect,  distinguisliedf 

183. 
statutory  provisions  governing,  182. 

not  ground  for  new  trial  in  criminal  cases,  in  California,  182. 
though  terms  used  as  synonymous,  not  correctly  so  used,  183. 
absence  of  attorney  as  affecting,  184. 
analogy,  interdependence  and    concurrence    between,  and    other 

grounds  of  relief,  185. 
distinguished  from  and  compared  with  newly  discovered  evidence 

as  ground  for  new  trial,  185. 
and  newly  discovered  evidence,  as  joint  grounds  for  new  trial,  185. 
motion  on  ground  of,  looked  upon  with  disfavor,  186. 
discretion  where  motion  based  upon,  187. 
not  usually  predicable  upon  court's  ruling;  exceptions,  188. 
proof  of  special  property  in  replevin  suit  does  not  constitute,  189. 
none,  in  criminal  case  by  introduction  of  proof  indicated  at  pre- 
liminary examination,  189. 
none,  where  investigation  at  trial  reasonably  to  be  expected,  189. 
none,  as  to  evidence  indicated  by  pleadings,  189. 
new  trial  not  granted  for,  without  showing  of  diligence,  190. 
waiver  of,  by  failure  to  make  timely  application  to  court,  190, 

191. 
cannot  be  predicated  uiK>n  absence  of  witnesses  without  showing 

«f  diligence,  190. 
cannot  be  predicated  upon  disappointment  at  proof  offered  by 

opposite,  party,  190. 

(1671) 
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[The  tgaim  refer  to  leetiont.] 
ACCIDENT  OB  8UBPBISE— Continued. 

cannot  be  predicated  apon  sappoeed  weakness  of  ease  for  oppo< 

site  party,  190. 
waiver  of,  hj  failure  to  apply  for  continuance,  191. 
continuance  to  avoid  effect  of,  when  excused,  192. 
cannot  be  predicated  upon  oversight  or  forgetfulness,  193. 
no  new  trial  for,  unless  di£Ferent  result  uiK>n  retrial  probable,  194. 
act  of  court  amounting  to,  195. 
can  rarely  be  predicated  upon  miaconduet  or  neglect  of  party's 

own  counsel,  197. 
may  be  predicated  upon  misconduct  of  party's  own  counsel,  whes, 
197. 
abandonment,  without  notice,  of  party's  own  eounaely  197. 
consisting  in  change  of  ruling  by  court,  188. 

overruling  of  prior  decision  by  supreme  court,  188. 

in  unexpected  evidence,  191. 

disappointment  at  testimony  of  witness,   191. 

consisting  in  trial,  upon  mistaken  theory  of  both  sides,  IdSw 

inability  to  attend  trial,   199. 

taking  up  trial  out  of  order  and  without  notice,  199. 

unexpected  failure  of  witnesses  to  attend,  200, 

deciding  case  during  preparation  of  affidavits  for  ecmtiui- 

ance,  195. 
violation  of  agreement,  196. 

misleading  information  from  counsel  for  adverse  party,  196. 
trial  of  case  without  notice,  195. 
expected  testimony  of  party's  own  witness,  201. 
unexpected  testimony  from  adverse  party,  usually  connected 

with  mirieading  conduct,  202. 
witness  giving  testimony  different  from  that  given  at  tonssr 

trial,  202. 
unexpected  testimony  of  opposite  party,  202. 
essentials  of  affidavits  on  motion  based  upon,  203, 

ACTIONa 

equitable,  new  trials  granted  in,  as  in  legal,  21. 

ADDBEBS. 

notice  of  intention  should  contain,  371. 

ADJOUENMENT  OP  TEBM. 

effect  of,  upon  pending  proceeding  fw  new  trial,  26,  403. 

ADMINISTEATOB.    See  AMENDMENT;  Fiduciary  Belatioa;  Stay 
Bond. 

ADMISSION. 

of  evidence  set  forth  in  affidavit  must  be  as  broad  as  offer,  141 
in  pleading,  as  effective  to  prevent  review  as  stipulation,  676. 
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[The  figures  refer  to  sections.] 
ADMONITION  OP  JIIEY. 

joining  of  counsel  in,  as  care  of  irregularity,  92. 

ADVERSE  PARTY. 

wrongful  intent  of,  not  necessary  in  ease  of  irregularity  of,  80. 
responsible  for  irregularity,  of  persons  closely  related  to,  80. 
conversation  between,  and  juror,  as  irregularity,  85. 
who  is,  for  purposes  of  appeal,  considered,  536-538. 

APPIDAVITS. 

to  obtain  continuance,  requisites  of  generally,  133. 

for  absent  evidence  must  show  inability  to  otherwise  prove, 
133, 135. 

for  absent   evidence,   must  show  materiality  of  same, 

133,  134. 
for  absent  evidence,  generally  as  to  diligence,  133,  136. 
for  absent  witness,  must  show  resort  to  legal  process, 
136,  137. 
advertence,  136. 
resort  to  legal  process,  how  shown  in,  137. 
must  show  more  than  mere  delivery  of  subpoena  to  oflicer, 

138. 
ehowing  in,  where  deposition  of  absent  witness  not  taken, 

139. 
where  facts  stated    in    upon  information  or   belief,  sources 

thereof  must  be  stated,  140. 
must  show  probability  of  procuring  absent  testimony  in  fu- 
ture, 140. 
requisites  of,  where  no  terms  of  court,  141. 
where  failure  to  procure  issuance  of  attachment  must  be  ex- 
plained in,  137. 
charging  misconduct  of   jury,  must   be  specific,  direct  and   pos- 
itive, 181. 
not  sufficient  if  merely  upon  information  and  belief,  181. 
essentials  of,  t81. 

setting  up  accident  or  surprise,  essentials  of,  203. 
discretion  where  conflicting,  187. 

must  state  facts  showing  probability  of  different  result  upon 
retrial,  194,  203. 
in  support  of  motion  based  uiK>n  accident  or  surprise,  must  fully 
set  forth  the  facta  expected  to  be  proved,  203. 
must  present  best  available  evidence,  203. 
of  what  corporate  officers  required,  where  newly  discovered  evi- 
dence alleged,  207. 
setting  up  newly  discovered  evidence,  must  show  its  materiality, 

220. 

must  show  probability  of  a  different  result,  221. 
must;  show  its  competency,  224. 


1674  INDEX 

[Th«  flfOTW  refer  to  eeetloiu.] 
AFFIDAYITS-Coiitiiiaed. 

not  railieieiit  if  merely  impeaehin^y  227. 

should  fully  set  forth  new  evidence,  229. 

should  show  diligenee,  229. 

of  both  party  and  eoaneel  required,  229. 

should,  if  possible,  be  accompanied  by  affidavits  of  anj  sew 
witnesses,  203. 
requisites  of  principal,  where  motion  based  upon  newly  diaeor- 

ered  evidence,  229. 
of  witnesses,  upon  motion  based  upon  newly  discovered  eridsiiee, 

230. 
use  of  upon  motion  to  dismiiw  proceeding  for  new  trial,  382. 
striking  from  files,  a  practice  condemned  by  higher  courts,  384. 
failure  to  file  in  time,  how  taken  advantage  of,  384. 
I>ower  of  court  to  extend  time  for  filing,  387. 
considered  at  hearing  in  connection  with  record,  390. 
when  given  credence  in  preference  to  statement  of  judge,  390. 
matters  considered  in  connection  with,  at  hearing  of  motion,  39L 
when  substantive  ground  for  new  trial  must  be  shown  by,  39L 
as  evidence  at  hearing  of  motion,  rules  governing,  406. 
of  jurors  to  impeach  verdict,  rule  as  to,  409. 
and  exhibits,  incorporation  of,  in  statement  or  bill,  460. 
uses  of,  in  support  of  certain  grounds,  rather  than  of  statemeot, 

424. 
connected  use  of,  and  statement  or  bill,  461. 
of  justification,  at  execution  of  bond  an  essential  formality,  570. 
used  on  motion  for  new  trial  made  on  minutes,  identification  cif 

on  appeal,  631. 
not  available  for  purposes  of  amending  transcript,  644. 
use  of,  at  hearing  of  motion  to  dismiss*  appeal,  667. 
when  received  to  show  that  appeal  frivolous,  722. 

AGREED  STATEMENT. 

may  take  place  of  findings,  604.  • 

ALIBI. 

test  of  sufficiency  of  evidence  in  support  of,  243. 

AMENDMENT. 

orders  and  rulings  relating  to,  as  grounds  for  new  trial.  103-1^ 
of  findings,  not  permissible  after  entry  of  judgment  or  decree, 

608. 
of  defective  verdict,  how  made,  78. 

when  action  of  court  pertaining  to,  to  be  specified  as  error,  431 
of  answer,  abuse  of  discretion  in  refusing  application  for,  101 
two  methods  of  review  of  action  of  court  upon,  104. 
of  answer,  error  in  refusing  to  allow,  104. 
what  constitutes,  104,  note. 
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of  pleadings,  statutory  provisions  pertaining  to,  105. 
usually  permitted  upon  sustaining   demurrer^   106. 
upon  sustaining  demurrer,  proper  practice,  106. 
large  discretion  of  trial  court,  pertaining  to^  107, 
abuse  of  discretion,  pertaining  to,  107. 
general  limitations  upon  right  of,  108. 
cause  of  action  cannot  be  wholly  changed  by,  108. 
cause  cannot  be  changed  from  action  ex    contractu   to  one 

ex  delicto  by,  108. 
cause  cannot  be  changed  from  action  ex  delicto  to  one  ex- 

contractu  by,  108. 
action  in  representative,  canniot  be  changed  to  one  in  individuali 

capacity  by,  108. 
action  against  party  in  representative,  cannot  be  changed  to 

one  aorainst,  in  individual,  capacity  by,  108. 
different  character  of  relief  may  be  sought  by,  108. 
distinction  between  changing  cause  of  action  and  changing 

remedy  by,  109. 
not  allowed  to  cover  new  facts  arising  pending  action,  110. 
objection  to,  for  bringing  in  facts,  arising,  pending  action, 

how  waived,  110. 
not  permitted  in  aid  of  unconscionable  demands,  113. 
to  set  up  statute  of  limitations  by;  but  within  discretion  of 

trial  court,  113. 
not  permitted,  where  would  give  unfajr  advantage,  114. 
not  permitted  to  change  sworn  admission  into  denial,  114. 
when  not  admitted  for  purpose  of  setting  up  estoppel  at  trial, 

114. 
propriety   of   allowing,  largely  dependent   upon  their  char- 
acter, 115. 
diligence  required  in  proposing,  115. 
how  far  right  of  dependent  upon  stage  of  proceedings  at 

which  proposed,  116. 
relative  convenience  and  inconvenience  of  parties  considered, 

116. 
imposition  of  conditions  to  leave  for,   116. 
at  trial,  to  conform  to  proofs,  must  conform  thereto,  117. 
at  trial,  when  should  be  permitted,  117. 
after  judgment  only  permissible  as  to  formal  matters,  118. 
in  special  proceedings,  governed  by  general  rules,  119. 
in  probate,  governed  by  general  rules,  119. 
imposition  of  terms  upon  allowance  of,  121. 
right  to  object  to,  how  waived,  122. 
necessitating  continuance,  142. 
of  answers,  liberality  in  permitting,  107,  11/?. 
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of  answers,  proper  limitationB,  upon  right  of,  112^ 
of  prayer,  permissible,  120. 

of  notice  of  intention,  what,  and  when  permissible,  376. 
of  statements  and  bill,  as  to  whether  right  of,  extends  to  sapplj^ 
ing  omitted  specifications;  compare,  433,  446. 
includes  right  to  insert  new  specifications,  446. 
extensive  powers  of  courts  pertaining  to,  446. 
proceedings  pertaining  to,  452. 

of  complaint,  effect  of  npon  question  of  appellate  jnrisdietiim, 
467. 

of  clerk's  certificate,  to  transcript  permitted  in  sapreme  eonit^ 

with  reference  to  undertaking,  545. 
power  of,  by  lower  court,  suspended,  pending  appeal,  559. 
of  verdict  by  court,  for  clerical  defects  and  omissions^  584. 
of  uncertain,  informal  and  defective  verdict,  585. 
of  findings,  power  of  court  with  reference  to,  608. 
of  record  in  appellate  court,  729. 

ANCILLABY  PROCESS  AND  AUXILIARY  PROCEEDINGS, 
relation  to  of  pending  motion  for  new  trial,  419. 

APPEALS. 

judgments  as  subject  of,  479-495. 
orders  generally  as  subjects  of,  496-510. 
orders  in  probate  as  subjects  of,  511-516. 

special  orders  made  after  final  judgment,  as  sabjeots  of,  S17-52L 
orders  on  motion  for  new  trial  as  subjects  of,  501,  512. 
from  judgment,  only  lies  from  final,  479,  480. 
pendency  of,  from  order  on  motion  does  not  extend  time  for  ap- 
peal from  judgment,  417. 
when  lies,  from  order  made  at  settlement  of  statement  or  billy 

456. 
from  justice's  court,  new  trial  upon,  in  courts  of  record,  21. 
right  of,  not  affected  by  nonappearance  of  parties,  745. 
allowed  from  special  orders  made  after  final    judgment    withoot 

distinction,  022. 
from  order  dissolving  injunction,  has  no    effect    to  revise  ordff 

granting,  562. 
effect  of  upon  lieu  of  judgment,  565. 
attachment  lien,  566. 
motion  to  set  aside  judgment,  562. 
stays  operation  of  mandatory  injunction,  562. 
waiver  of  right  of,  as  ground  for  dismissal,  652. 
by  whom  may  be  taken  in  criminal  case,  737. 

ARGUM^JNT. 

nonobservance  of  proper  order  of,  as  ground  for  new  trial,  41. 
improper  line  of,  amounting  to  irregularity  of  adverse  party,  90. 
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ASGUMENT— Contiiiued. 

abuse  of  privilege  in,  amounting  to  irregularity  of  advene  party, 
90. 

considerable  latitude  of  conceded  to  counsel,  90. 

improper,  new  trial  not  granted  for,  where  verdict  only  one 
possible,  90. 

upon  matters  disposed  of  in  case  before  trial,  improper,  90. 

comment  during,  upon  failure  of  defendant*  to  testify  in  criminal 
case,  as  irregularity,  91. 

nondiscemable  properties  of  exhibits  not  to  be  referred  to  dur- 
ing, 92. 

stating  facts  untruly  during,  as  irregularity,  92. 

as  to  effect  of  evidence  not  improper,  92. 

when  improper,  no  answer  to  irregularity  of,  that  other  counsel 
likewise  at  fault,  92. 

shifting  of  burden  of,  on  appeal,  672. 

oral,  in  appellate  court,  practice  governing  696. 
See  Irregularity  of  Adverse  Party. 

AEIZONA. 

grounds  for  new  trial  in,  28,  note. 

ABEAIGNMENT. 

not  waived  by  proceeding  for  new  trial,  422. 

AEBEST  OF  JUDGMENT. 

motion  in,  when  proper,  10. 

motion  in,  and  for  new  trial,  relations  between,  10. 

new  trial  distinguished  from,  10. 

AUTHENTICATION. 

of  statement  or  bill,  requirements  as  to,  442. 
of  trasscript,  636,  637. 
not  conclusive,  637. 

BANKRUPTCY  PEOCEEDINGS. 

have  no  effect  upon  appellate  proceeding,  707. 

BAILIFP. 

misconduct  of,  in  communicating  with  jury,  61. 

BIAS. 

importance  of,  as  a  ground  of  challenge,  both  at  common  law  and 

under  statutes,  63. 
as  common  law  and  constitutional  disqualification  of  juror,  69. 
statutory  definitions  of,  67. 

implied,  statutes  defining  and  validity  of  such  statutes,  67. 
concealed,  remedy  for,  divergent  rules  in  various  states,  68. 
of  juror,  statutory  limitations  of  right  to  challenge  for,  257. 
common-law  principles  as  to,  compared   with   statutory  pro- 
visions,  257. 
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BIAS— Continued. 

consiBting  in  having  formed  or  expressed  opinion,  SS!7. 
of  proposed  jurors,  subject  of  extended  controversies,  63. 
statutes  prescribing  evidence  amounting  to  proof  of,  67. 
not  a  ground  for  challenge  to  panel,  258. 
of  court  evident  in  argumentative  instruction,  317. 
See  Errors  in  Impaneling  Jury;  Irregularity  of  Jury. 

BILLS  OF  EXCEPTIONS. 

and  statement,  compared,  629. 

and  statements  on  appeal  discussion  of,  612-621. 

differentiated  from  statements  with  respect  to  specificationa,  411 

what  specifications  required  in,  619. 

similarity  in  preparation  and  uses  of,  to  statements,  423. 

are  part  of  judgment-roll,  621. 

methods  of  preparation  and  uses  of,  613. 

relation  of,  to  statements  on  appeal,  613. 

statutory  changes  pertaining  to,  613. 

one  of  two  prescribed  methods  for  settlement  of,  must  be  piff- 

sued,  617. 
use  of,  permissible  in  review  of  deciMon  upon  questions  d  Isv, 

618. 
method  of  setting,   at  trial  explained,  614,  615. 
uses  of,  for  review  of  orders,  on  appeal,  614,  615. 
method  of  settling  during  trial,  613. 
settled  at  trial,  seldom  used,  613. 
settled  after  trial,  preparations  and  uses  of,  616. 
important  functions  of,  as  part  of  record  on  appeal,  612. 
unknown  to  practice  under  former  Practice  Act,  623. 
on  appeal  from  order,  now  sanctioned  and  required  by  role  of 

court,  624. 
on  appeal  from  order,  time  for  service  of,  426. 
on  appeal  from  order,  may  contain  parts  of  judgment-roll,  432. 
when  required  to  set  forth  proceedings  subsequent  to  order  oa 

motion  for  new  trial,  632. 
appeal  from  order,  will  in  proper  case  for  use  of,  be  disr^arded 

without,  624. 
on  appeal  from  order,  proper  time,  place  and  practice  for  settie* 

ment  of,  625. 
use  of  purposes  of  identification,  626. 
not  required  where  no  purpose  accomplished  by,  624. 
need  net  embrace  parts  of  judgment-roll,  624. 
on  appeals  from  special  orders  and  orders  on  motion  for  new 

trial  statutory  provisions  providing  for,  626. 
in  criminal  cases,  essentials  of,  73S. 
statutes  and  rules  governing,  in  criminal  cases,  739. 
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in  criminal  caeea,  atatutea  pertaining  to  settlement  of,  directory 

merely,  739. 
additional,  on  appeal  from  order,  when  necessary,  628. 
See  Statements  and  Bills  of  Exceptions. 

BILLS  OP  EEVIEW. 
considered,  772. 

BEEACH  OP  CONTBACT. 

excessive  damages  not  proper  ground  for  new  trial  in  action  for, 
247. 

BUBDEN, 

shifting  of,  where  motion  grounded  upon  irregularity,  36. 

BTJBDEN  OP  AEQUMENT. 

when  shifts  to  respondent,  698. 

BTJBDEN  OP  PEOOP. 

shifting  of,  in  cases  of  separation  of  jury,  152. 

at  hearing  of  motion,  when  shifts  to  opposition,  406. 

shifting  of,  at  hearing  of  motion  to  dismiss  appeal,  667. 

CALIPOENIA, 

grounds  for  new  trial  iii,  23,  note. 

CHALLENGES. 

right  of,  for  cause,  the  same  under  statutes  as  at  common  law, 

63. 
of  jurors  propter  delictum,  64. 

propter  affectum,  64. 
statutory  and  common  law,  comparison  of,  64. 
California  code  provisions  relating  to,  64. 

to  the  panel  distinguished  from  challenges  to  single  juror,  258. 
when  must  be  interposed,  64. 

right  of,  may  be  exercised  at  any  time  before  jury  sworn,  263. 
peremptory,  purely  statutory,  63, 

right  to  full  panel  before  exercising,  263. 

party  restored  to  right  of,  upon  discharge  of  juror  for  sick- 
ness, 57. 

failure  to  exhaust,  when  without  prejudice,  73. 

duty  of  party  to  exhaust,  as  basis  for  alleging  error,  262. 
to  grand  jury,  not  usually  available  as  irregularity,  64. 
to  the  array,  of  grand  and  petit  jurors,  64. 
failure  to  advise  accused  without  counsel,  of  rights  pertaining 

to,  as  irregularity,  56. 
for  cause,  trial  of  must  be  by  court,  64. 
triers  of,  at  common  law,  63. 

CHANCE  VERDICT, 
defined,  178. 
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CIBCUMSTANCEa 

•arroonding  inteieoime  between  party  and  jnTor,  iraporttafle  ci, 

88. 

COERCION. 

urging  jury  to  agree  amounting  to,  as  irregnlaritj,  46. 

COMMON  LAW. 

principles  of,  defining  right  to  jury  trial,  still  in  force,  63. 
resorted  to  for  definition  of  right  to  jniy  trial,  65. 
of  offenses  at,  wherein  jury  trial  of  right,  66. 

COMPLAINT. 

in  action  for  equitable  relief  against  judgment,  essentials  of^ 

774. 
in  action  for  relief  against  judgment  moot  be  specific,  774. 

COMPBOMISE. 

by  jurors  in  reaching  verdict  does  not  constitute  miaeondnct,  18flL 

COMMUNICATIONa 

between  court  and  jury  as  irregularity,  44. 

CONCLUSIONS  OF  LAW. 

requirements  as  to,  and  rules  goveming,  610,  611, 

how  should  be  stated,  610. 

little  importance  of,  610. 

no  limit  upon  power  to  change,  611. 

are  superseded  by  entry  of  judgment,  611. 

erroneous,  no  ground  for  motion  for  new  trial,  8. 

distinguished  from  statements  of  ultimate  fact,  597. 

erroneous,  procedure  for  correction  of,  8. 

correction  of,  distinguished  from  new  trial,  8* 

CONDEMNATION  PROCEEDINOa 

new  trial  for  review  of  decision  in,  21. 

CONDITIONAL  ORDERS.     Bee  Orders. 

CONDITIONS. 

imposition  of,  upon  granting  continuance,  146. 

to  granting  continuance,  none  can  be  imposed,  where  showing  of 

legal  right  to  continuance,  146. 
imposition  of,  upon  allowing  amendments  to  pleadings^  121. 

CONDUCT. 

calculated  to  influence  jurors,  as  irregularity  of  adverse  party, 

88. 

CONFLICT  OF  EVIDENCE. 

in  order  to  limit  review,  must  be  substantial,  678. 

See  Scope  of  Inquiry  and  Rules  of  Decision  on  Appeal. 
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CONSENT. 

effeet  of,  in  eases  of  unauthorised  separation  of  jury,  154. 

review  not  limited  by,  where  defect  fatal,  676. 
limitation  by,  npon  scope  of  review,  676. 

may  be  so  given  as  to  amount  to  a  virtual  protest,  677. 

OONTINUANCEa 

granting  and  refusing,  123-146. 

diligence  required  in  applying  for,  216. 

grounds  for  not  available  at  hearing  of  motion  for  new  trial  in 

absence  of  application  for,  at  trial,  388. 
absence  of  party  as  ground  for,  128. 
for  absence  of  party,  statutes  governing,  128. 
business  engagements  of  party  as  ground  for,  129. 
not  granted  on  account  of  business  engagement  of  party,  except 

in  cases  of  extreme  urgency,  129. 
absence  of  counsel  as  ground  for,  130. 
other  engagements  of  counsel  as  ground  for,  ISO. 
on  account  of  other  case  involving  same  subject  matter,  142. 
Tendered  necessary  by  amendment  of  pleadings,  142. 
change  of  counsel  as  ground  for,  132. 

absence  of  counsel  as  member  of  legislature  as  ground  for,  131« 
absence  of  witness  as  ground  for,  133. 
the  usual  remedy  for  absence  of  witnesses,  200. 
not  easily  obtained  where  evidence  in  applicant's  posseosiony  186. 
miscellaneous  grounds  for,  142. 
application  for  carefully  scrutinized,  124. 
court  has  discretion  to  grant  at  any  stage  of  case,  125. 
not  granted  at  close  of  trial  without  strong  showing,  125. 
right  to,  notwithstanding  right  to  take  deposition,  126. 
as  of  right,  where  issue  not  joined,  127. 
application  for,  when  necessary  to  avoid  imputation  of  waiver, 

185. 
neglect  to  apply  for  as  answer  to  motion  where  evidence  dis- 
covered before  or  at  trial,  207. 
application  for,  in  case  of  surprise  by  unexpected  testimony,  201. 
failure  to  apply  for,  may  bar  new  trial  for  accident  or  surprise, 

183,  184. 
where  application  for,  excused,  192. 

how  and  when  avoided  by  admission  of  opposite  party,  143. 
not  avoided  of  right  by  admission  of  prosecuting  attorney,  in 

criminal  case,  143. 
admission  to  avoid,  must  be  as  broad  as  proffered  testimony,  143. 
having  presented  cause  for,  party  not  bound  to  submit  to  test 

of  good  faith,  144. 
when  application  for  excused,  motion  being  based  upon  newly 

discovered  'evidence  or  accident  and  surprise,  185,  200. 

New  Trial,  VoL  n-106 
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C0NTINT7  ANCES—  Continued. 

action  of  court  vpon  application  for,  as  abuse  of  diMietion,  18. 

when  refusal  to  grant  error,  123,  126. 

two  methods  of  review  of  order  refusing,  123. 

requiBitea  of  affidavit  for,    generally,  133. 

roles  governing  applicable  to  special  proceedings,  145. 

of  special  proceeding,  statutet  affecting  right  of,  145w 

imposing  conditions  upon  granting,  146. 

of  criminal  case,  cannot  be  conditional,  146. 

COSTS. 

appealability  of  orders  pertaining  to,  519,  520. 
allowance  of,  upon  appeal,  723. 

of  appeal,  method  of  coUectin^g   usually  prescribed  by  ^tat«^ 
723. 

COUNSEL. 

ignorance  of,  of  law,  cannot  constitute  accident  or  smpriiey  181 

change  of,  as  ground  for  continuance,  132. 

deception  and  violation  of  agreements  by,  amonntisg  to  supii*^ 

196. 
negligence  of,  imputable  to  client,  190. 
party's  own,  fraud  and  eolusion  of,  amounting  to  sniprii^  19'* 

COUNTEB-ATFIDAVITa 

use  of,  when  newly  discovered  evidence  relied  upon,  229. 
limiting  consideration  of,  on  question  of  newfy  discovered  svh 

dence,  409. 
time  for  filing,  controlled  by  court,  384. 
See  Evidence,  Hearing  and  Disposal  of;  Motion  for  New  TrisL 

COUNTERCLAIM. 

opportunity  to  bring  forward,  no  ground  for  new  trial,  5. 
effect  of,  upon  question  of  appellate  jurisdiction,  467. 

COUBT. 

irregularities  in  the  proceedings  of,  discussed,  32-62. 
time  and  place  of  holding,  as  subject  of  irregularity,  88. 
terms  d,  in  connection  with  irregularity  in  holding,  38. 
motion  must  be  made  in  that,  where  trial  was  had,  7. 
parties,  their  attorneys  and  jurors,  belong  to  autonomy  of,  81 
irregularity  of,  in  holding  sessions  at  unreasonable  honn,  38. 
consisting  in  expression  of  undue  solicitude  for  early  ugnt 

ment  of  jury,  46. 
in  refusing  to  compel  election  between  counts,  64. 
misconduct  of,  in  commenting  upon  testimony  and  witnesses,  dE^ 
^ng  trial,  49. 
in  animadverting  upon  conduct  of  counsel,  48. 
trial,  province    of,  where    evidence    conflicting,    seldom   intiM 
237. 
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OOITRT— Continned. 

power  of  to  extend  time  for  gfiving  notice  of  intentioUi  364. 
reasons  of,  in  passing  upon  motion,  immaterial,  238. 
opinion  of,  not  to  be  substituted  for  that  of  jury,  231, 
act  of,  constituting  surprise,  195. 

change  in  ruling  of,  constituting  accldtti^jt^ 'surprise^  188. 
See  Irregularity  of  Court;  Bule8''J»£jCourt. 

CBEDIBILITT  OF  WIO^NESSES,  '      . 

as  affecting  question  of  sufQciency  of  evidence,  243. 

See  Scope  of  Inquiry  and  Decision  on  Appeal;  Witnesses. 

GBIMINAL  CASES. 

newly  discovered  evidence,  as  ground  for  new  trial  in,  205. 

showing  of  materiality  of  new  evidence  in,  220. 

rule  in,  requiring  affidavits  of  witnesses  to  accompany  application 
based  upon  new  evidence,  230. 

relaxations  of  rule  requiring  diligence  in,  219. 

no  accident  or  surprise  in,  by  offer  of  proof  drawn  out  upon  pre- 
liminary examination,  189. 

accident  or  surprise  no  ground  for  new  trial  in,  in  California,  182. 

qualifications,  and  grounds  for  challenge  of  jurors  in,  in  Cali- 
fornia, 64. 

importance  of  voir  dire  examination  of  jurors  in,  256. 

what,  within  constitutional  guaranty,  66. 

no  comment  in,  upon  failure  of  defendant  to  testify  permissible, 
91. 

requirements  as  to  correct  instructione  stricter  in,  than  in  civil 

cases,  315,  322. 

instructions  need  not  be  excepted  to  in,  330. 

code  provisions  as  to  instructions  in,  310. 

governed  by  same  general  principles  as  civil,  with  reference  to 
separations  of  jury,  152. 

separation  of  jury  in,  statutes  relating  to,  150. 

unauthorized  separation  and  dispersion  of  jury  in,  usually  fatal 
to  verdict,  151. 

Statutes  relating  to  separation  of  jury  after  final  retirement  in, 
151. 

absence  of  defendant  at  trial  of,  as  irregularity,  55. 

failure  to  advise  accused  having  no  counsel,  as  to  right  to  chal- 
lenge, as  irregularity  in,  56. 

sealed  verdict  not  authorized  in,  154. 

Irregularity  in  handing  indictments  to  jury  in,  162. 

discretion  as  to  order  of  proof  somewhat  narrowed  in,  270. 

misconduct  in,  of    jurors    imparting    knowledge    to    fellow- jurors, 

168,  169. 
reaching  verdict  by  chance  in,  a  species  of  misconduct,  178. 
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CEIMINAL  CASES— Continued. 

reading  publio  prints  as  constituting  miseonduet  of  jury  in,  173. 

unauthorized  inspection  of  premises  bj  jury  in,  usually  presumed 
to  be  prejudicial,  158. 

eourt  cannot  impose  conditions  to  granting  continuances  in,  146. 

continuance  in,  not  avoided  of  right  by  admission  of  prosecuting 
attomeyi  143. 

absence  of  counsel  as  member  of  legislature  no  ground  for  con- 
tinuance in,  131. 

statutory  provisions  for  taking  depositions  In,  139. 

new  trial  for  insafficiency  of  evidence  in,  236. 

question  of  weight  of  evidence  seldom  considered  in,  239. 

v«rdiet  may  be  set  aside  in,  if  contrary  to  weight  of  evidence^ 
236. 

test  of  sufficiency  of  evidence  in,  239. 

evidence  in,  must  remove  reasonable  doubt,  239. 

test  of  sufficiency  of  evidence  in,  to  prove  alibi,  243. 

large  discretionary  power  of  trial  courts  in,  where  insufficiency; 
of  evidence  alleged,  237. 

discussion  of  peculiarities  of  appeals  in,  735-743. 

statutory  provisions  governing  civil  eases,  generally  applicable  oii 
appeals  in,  735. 

constitutional  and  statutory  provisions  governing  on  appeals  in, 

736. 
appeals  in,  purely  statutory,  736. 
appellate  jurisdiction  of,  736. 
appeals  in,  may  be  taken  by  either  tide,  737. 
record  on  appeal  in,  738. 
presumptions  arising  upon  record  in,  734. 
rules  governing  bills  of  exceptions  in,  730. 
effect  of  reversal  in,  upon  appeal  by  defendant,  743. 
disposal  of,  on  appeal,  742. 

jurisdictional  questions  in,  first  disposed  of,  742. 
statutory  provisions  fixing  time  for  appealing  in,  532. 
who  may  give  notice  of  appeal  in,  535. 
scope  of  inquiry,  and  rule  of  decision  in,  same  as  in  civil  cases, 

742. 

CEITICISM. 

of  lower  court,  legitimate,  distinguished  from  intemperate,  701. 
legitimate,  should  not  be  forbidden,  701. 
See  Irregularity  of  Court. 

CEOSS-EXAMINATION. 

irregularity  in  denying  and  limiting  right  of,  50. 
proper,  of  defendant  in  criminal  case,  Ul. 
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CUMTTLATIVE  EVIDENCE. 

term,  a  jndicial  inTention,  225. 
misleading  definitions  of,  225. 
inharmonioQS  decisions  referring  to,  226. 

See  Newly  Discovered  Evidence. 

I>AMAGE  CASES. 

conditional  ordera  in,  frequently  made,  404. 

DAMAGEa 

usually,  two  grounds  for  motion  in  actions  for,  247. 

nominal,  new  trial  not  granted  to  enable  party  to  recover,  249. 

where  alleged  to  be  excessive,  how  question  tested,  247. 

inadequacy  of,  as  ground  for  new  trial,  247. 

question  of,  sufficiency  of  evidence  in  actions  for,  discussed,  247. 

exemplary,  jury    exclusive   judge   oi    amount   of,  within   proper 

limits,  231. 
order  on  motion  may  limit  retrial  to  question  of,  39((. 
allowance  of,  in  case  of  frivolous  appeal,  mere  delay  not  sufficient^ 

721. 
upon  dismissal  of  appeal,  722. 

See  Excessive  Damages. 

DECISION. 

must  precede  proceeding  for  new  trial,  2. 

must,  to  warrant  proceeding  for  new  trial,  5e  upon  issue  oC 

fact,  3. 
dispose  of  all  issues,  as  to  all  parties,  2. 
taking  voluntary  nonsuit  with  leave  to  move  to  set  same  aside 

constitutes,  361. 
what  constitutes,  in  case  of  waiver  of  findings^  361. 
in  equity  cases,  361. 
in  probate  cases,  361. 
power  of  court  to  set  aside,  to  receive  evidence,  268. 
constitutional  provision  governing  form  of,  and  manner  of  ren- 
dering, 703. 
on  appeal,  forma  of,  703. 

DECBEE.    See  Judgment. 

DEFAULT. 

no  new  trial  in  case  of,  3. 

See  Scope  of  Inquiry  and  Decision  on  AppeaL 

DEFENSE. 

cannot  be  divided  up  and  presented  piecemeal,  211. 

DEFINITIONa 

of  chance  verdict,  and  "quotient"  verdict,  178,  179. 
of  cumulative  evidence,  204,  225. 
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DEFINITIONS— Continued, 
of  decisiony  2. 
of  exception,  SOO. 
of  "final  judgment,"  479,  480. 
of  irregularity,  33. 
of  jurisdiction  in  coDstitutiona  are  limitations  upon,  jnnidietioiy 

462. 
of  misconduct  of  juty,  147. 
of  new  trial,  1. 

of  newly  disoovered  evidence,  204. 
of  order,  488,  496. 
of  remittitur,  733. 

of  right  of  trial  by  jury,  under  constitutions,  65. 
of  special  cases,  or  proceedings,  477. 
of  special  order  after  final  judgment,  517. 
of  term  "verdict  or  other  decision  against  law,''  250. 
of  terms  "accident"  and  "surprise"  aa  used  in  statute,  183b 

DEMUBBEB. 

error  in  rulings  upon,  no  ground  for  new  trial,  6. 

See  Scope  of  Inquiry  and  Decision  on  AppeaL 

DEPOSIT. 

in  lieu  of  undertaking  on  appeal,  requirements  as  to,  547. 
cannot  be  withdrawn,  547. 

DEPOSITIONa 

arrival  of,  during  trial,  not  subject  of  newly  discovered  endene^ 

207. 
duty  of  party  to  have  taken,  to  obviate  continuance,  139. 
failure  of  opposite  party  to  read,  cannot  constitute  sozprise,  190. 
not  to  be  segregated  and  read  in  parts,  292. 
reading,  in  absence  of  aocuaed,  as  irregularity,  65. 
statutory  provisions  for  taking,  in  criminal  eases,  139. 
that  party  may  take  and  use,  when  no  answer  to  applieatios  for 

continuance,  126. 
use  of,  at  hearing  of  motion,  410. 
proper  method  of  taking,  for  use  upon  motion,  410. 
when  general  objection  to  reading  of,  sufficient,  288. 
DIFFERENT  BESULT. 

probability  of,  must  be  shown  in  ease  of  motion  based  on  s^ 

cident  or  surprise,  194. 
probability  of,  in  passing  upon  ground  of  irregularity,  86. 

DILIGENCE. 

required  in  ascertaining  disqualification  of  jurors,  64,  76,  263. 
to  be  shown  to  avoid  implication  of  waiver  of  statutozy  ^ 

qualification,  69. 
with  reference  to  interviewing  witnesses,  190,  218. 
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DILIGENCE— Continiied. 

in  proenring  attendance  of  witnesi,  not  shown  by  merely; 

delivering  subpoena  to  officer,  138. 
in  searching  for  lost  papers,  218. 
in  compelling  unwilling  witness  to  answer,  190. 
in  examining  and  cross-examining  witnestfee,  214. 
in  interviewing  and  procuring  attendance  of  witnesses,  213. 
in  procuring  deposition  of  absent  witness,  139. 
in  examining  public  records,  searching  for  lost  papers  and 

introducing  secondary  evidence,  213. 
in  applying  for  continuance,  12S. 
in  proposing  amendments  to  pleadings,  115,  116. 
to  be  shown  where  surprise  predicated  upon  unexpected  testi- 
mony, 201. 
to  be  shown  where  motion  based  upon  newly  discovered  evi- 
dence,  204,  207,  209. 
to  be  shown  in  seeking  relief  from  accident  or  surprise, 

190,  191,  203. 
in  preparation  to  meet  evidence  from  adverse  party,  202. 
in  presenting  ground  relied  upon  in  original  action,  as  pre- 
requisite to  equitable  relief  from  judgment,  759. 
to  be  shown  specifically,  218. 
relaxations  of  rule  as  to,  209,  219. 
showing  of,  where  dispensed  with  in  case  of  disqualified  juror,  71. 
in  procuring  settlement  of  statement,  what  constitutes,  426. 
disbarment   of  attorney  new   trial   not  proper   method  for  re- 
view of,  21. 

DISCBETION. 

of  trial  judge,  extensive  at  common  law,  19. 

early  attempts  to  limit,  20. 

point  at  which  exercise  of,  ends,  and  abuse  begins,  20. 

extent  of,  dependent  somewhat  upon  the  particular  ground  re- 
lied on,  22. 

statutory  procedure  a  curtailment  of,  22. 

at  hearing  and  in  disposal  of  motion,  limitations  upon,  397. 

extensive,  at  hearing,  in  Oregon,  388. 

with  reference  to  introducing  evidence,  seldom  interfered  with, 
265. 

extends  to  setting  aside  submission  and  nonsuit  to  receive  evi- 
dence, 267. 

abuse  of,  with  reference  to  order  of  proof,  265,  266. 

as  to  order  of  proof,  somewhat  narrowed  in  criminal  casvs,  270. 

with  respect  to  allowing  and  limiting  examination  and  cross-ex- 
amination of  witnesses,  269. 

of  trial  court,  large  concession  to,  as  to  sufficiency  of  evidence, 
238. 
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DISCRBTTON— Continued. 
.    where  insulfieieney  alleged,  limits  of,  237,  288. 
of  court,  to  permit  separations  of  jury,  under  statnteSy  59. 
to  allow  exhibits  to  be  taken  to  jury-room,  162. 
with  respect  to  sending  out  instructions  and  papers  with  jury,  45. 
to  mildly  urge  jury  to  agree,  46. 
eocteneive,  of  trial  oourt,  where  evidence  conflicting,  237. 

where  motion  based  upon  newly  discovered  evidenee,  206. 
where  motion  on  ground  of  accident  or  surprise,  187. 

to  continue,  in  cases  of  amendment  of  pleadings,  142. 

in  granting  postponements,  liberally  ezereiaed  for  eonvenienee 
of  counsel,  124,  130. 

abuse  of,  in  refusing  continuance,  126. 

to  show  abuse  of,  in  refusing  continuance  requires  strong  show- 
ing, 125. 

proper  exerciae,  and  abuse  of,  with  reference  to  amendments, 
103-122. 

wide  latitude  of,  conceded  to  trial  courts  pertaining  to  amend- 
ments, 107,  117. 

abuse  of,  the  real  grievance  where  application  to  amend  ad- 
dressed to,  104,  107. 

abuse  of,  in  refusing  to  permit  amendment  of  answer,  104. 

pertaining  to  amendments,  none,  when  right  given  by  statute, 
107. 

review  of,  on  appeal,  22. 

limitation  of  review  by  reason  of  concession  to,  683. 

as  affecting  scope  of  review,  where  mistake  misapprehension  etc., 
of  jury,  679. 

not  extensive  where  error  or  that  decision  against  law  relied 

upon,  397. 
to  relieve  from  failure  to  file  points  and  authorities,  654. 
none,  where  direction  of  appeUate  court  positive  and  dear,  719. 
DISMISSAL. 

of  motion  for  new  trial,  various  grounds  for,  and  methods  of, 
336. 
when  in  legal  effect  a  denial,  382. 
See  Hearing  and  Disposal  of  Motion  for  New  TriaL 

DISMISSAL  OF  APPEAL, 

discussion  of,  646-669. 

grounds  for,  mostly  jurisdictional,  646. 

general  view  of  subject  of,  646. 

motion  for,  distinguished  from  taking  exceptioiM,  657. 

proper,  for  failure  to  comply  with  any  statutory  step  in  proceed- 
ing, 647. 

upon  motion  for  want  of  jurisdiction,  usually  a  mare  oomrenienoe^ 
646. 
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DISMISSAL  OF  APPEAL- Continued. 

where  point  jnrifldietionaly  manner  of  calling  attention  of  eonrt 

to,  immaterial,  656. 
for  want  of  jurisdiction  of  subject,  647. 
for  want  of  jurisdiction  of  parties,  648. 
for  failure  to  serve  notice  of  appeal  upon  all  entitled  thereto, 

648. 
for  prematurely  taking  appeal,  653. 
for  accepting  settlement  of  matter  in  issue,  652. 
for  failure  of  appellant  to  file  points  and  authoritleSi  654, 
for  waiver  of  right  of  appeal,  652. 
for  failure  to  file  or  serve  transcript,  649. 
for  defectiveness  of  transcript,  660. 
for  failure  to  properly  index  transcript,  655. 
from  judgment  entered  by  direction  of  appellate  court,  665. 
because  second  appeal  from  same  order  or  judgment,  655. 
from  order  on  motion  for  new  trial,  in  case  where  new  trial 

cannot  be  granted,  655. 
miscellaneous  grounds  for,  655. 
transfer  of  interest  usually  no  ground  for,  652. 
who  may  move  for,  656. 

when  party  may  proceed  for,  through  opposite  attorney,  656. 
estoppel  of  respondent  from  asking,  660,  661. 
waiver  of  right  to  move  for,  660,  661. 

construction  of  stipulations,  alleged  to  be  waiver  of  right  to,  661. 
for  death  of  respondent,  and  failure  to  make  substitution,  648. 
for  loss  of  interest  of  appellant,  652. 
motion  for,  how  made,  657. 

grounds  for,  must  be  specified  in  motion  for,  662. 
notice  of  motion  for,  requisites  of,  657. 
proper  time  for  motion  for,  658. 

mistake,  inadvertence,  etc.,  in  answer  to  motion  for,  659. 
papers  used  upon  motion  for,  657. 
hearing  and  disposal  of  motion  for,  662-667. 
appearance  at  hearing  and  disposal  of,  motion  for,  need  not  be 

limited,  663. 
rules  of  evidence  upon  motion  for,  662. 

when  and  to  what  extent  record  consulted  at  hearing  and  dis- 
posal of  motion  for,  664. 
for  defective  records,  how  motion  for,  may  be  met,  666. 
what  considered  outside  transcript  at  hearing  and  disposal  of 

motion  for,  666. 
form  of  presenting  evidence  at  hearing  and  disposal  of  motion 

for,  666. 
use  of  affidavits  at  hearing  of  motion  for,  667. 
renewal  of  motion  for,  669* 
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DI8MTS8AL  OF  APPEAL— Continued. 

from  judgment,  does  not  affect  proceeding  <m  appeal  from  order 

on  motion  for  new  trial,  557. 
pendency  of  motion  for,  give*  lower  court  no  power,  SSB* 
effect  of,  668. 

without  prejudice,  when  proper,  and  effect  of,  66& 
from  juBtioe'B  court,  grounds  for,  and  practice  upon,  749. 

DISQUALIFICATION  OP  JUSTICEa 
practice  in  cases  of,  731. 

DIVISION  OF  COURT, 
equal,  effect  of,  724. 

incurable,  reeults  in  affirmance,  732. 
reaiguroent  on  account  of,  732. 
effect  of,  upon  pending  motion,  732. 

DOCUMENTABY  EVIDENCK— See    Evidence;   Hearing  and  THv 
posal  of  Motion  for  New  Trial;  Statements  and  Bills  of  Exceptions. 

DBINKING. 

difficulty  in  designating  point  of  disqualification  of  juror  from, 
175. 

together  of  adverse  party  and  juror,  as  evidence  of  undue  in- 
timacy, 82. 

and  intimacy  with  juror  by  adverse  party,  as  irregularity,  88. 

ELECTION, 

between  counts,  refusal  to  compel,  as  irregularity,  54, 

ELECTION  CONTEST. 

as  a  general  rule,  no  new  trial  in,  21. 
continuances  of,  affected  by  statutes,  145. 

ENGROSSMENT. 

of  statements  and  bills,  requirements  as  to,  447. 
extensive  powers  of  courts  pertaining  to,  446. 
See  Statements  and  Bills  of  Exceptions. 

ENTERTAINMENT  AND  HOSPITALITY, 
extending  to  jurors,  as  irregularity,  84. 

EQUITABLE  BELIEF  AGAINST  JUDGMENTS  AND  DECBEBSL 
adopted  to  circumstances  of  each  particular  case,  752. 
constitutes  an  indirect  attack  upon  judgment,  754. 
jurisdiction  to  grant,  in  proper  case,  well  established,  752. 
each  case  for,  falls  within  a  well-defined  branch  of  jurisdietioa, 

752. 
jurisdiction  to  grant,  to  be  cautiously  exercised,  152. 
eaeentiaU  of,  formally  stated,  752. 
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EQTTITABLE  BELIEF  AGAINST  JUDGMENTS  AND  DBCBEES— 

Ck>iitiiiued. 
mere  errors  and  irregularities  no  ground  for,  7S3. 

that  judgment  is  excessiye,  merely,  no  ground  for,  7S8. 

not  granted  for  mere  defects  of  form,  753. 

not  granted  for  mere  insufScieney  of  findings,  753. 

not  granted  for  mere  premature  entry  of  judgment,  753. 

not  allowed  to  take  place  of  remedies  prescribed  by  statute,  752. 

that  party  seeking  relief  would  be  benefited  by  re-examination, 
as  prerequisite  to,  757. 

offer  to  do  equity,  as  prerequisite  to,  758. 

none,  where  grounds  available  in  original  action,  759. 

right  of  election  of  remedies  herein,  759. 

what  constitutes  presentation  of  equitable  defense  herein,  759. 

administration  of  legal  and  equitable  remedies  in  same  court, 
as  affecting  question  of,  759. 

concurrent  remedies  by  proceeding  for,  and  by  motion,  761. 

failure  to  resort  to  motion  or  seek  other  remedy  in  former  pro- 
ceeding, as  a  bar  to,  760. 

failure  to  move  for  new  trial  in  former  proceeding  as  a  bar  to, 
760. 

for  mistake,  766. 

to  warrant  for  mistake,  there  must  be  no  element  of  negligence, 
766. 

ndstake,  by  which  right  to  move  for  new  trial  lost,  as  bar  to, 
760. 

fraud  as  ground  for,  must  be  extrinsic  fraud,  763. 

what  constitutes  extrinsic  fraud  for  purposes  of,  763,  764. 

on  ground  of  fraud  in  unauthorized  appearance  by  attorney,  765. 

for  fraud,  consisting  in  collusion  of  attorney,  765. 

distinction  between  actual  and  constructive  service  of  summons, 
where  fraud  relied  upon  as  ground  for,  164, 

accident  and  surprise  as  ground  for,  767. 

loss  of  bill  of  exceptions  as  ground  for,  768. 

may  be  granted  though  judgment  void,  in  proper  case,  769,  770. 

where  judgment  void,  for  want  of  proper  service,  769,  770. 

where  judgment  void,  service  by  individual  and  by  officer  com- 
posed, 769. 

where  no  jurisdiction  of  person,  769,  770. 

for  matters  occurring  after  entry  or  rendition  of  judgment,  771. 

showing  of  diligence  a  prerequisite  for,  755. 

laches  in  seeking,  as  a  bar  to  relief,  755. 

laches  in  failing  to  acquire  knowledge,  as  bar  to,  755. 

reliance  upon  promises  no  excuse  for  not  seeking,  in  time,  755. 

a  meritorious  cause  of  action  or  defense  usually  essential  to, 
exceptions,  756. 

false  return  of  service  as  ground  for,  756. 
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EQUITABLE  BELIEF  AGAINST  JUDGMENTS  AND  DECBEBB-^ 
Continued, 
whether  tender  required  as  prerequisite  to  granting,  766. 
none,  where  the  judgment  or  decree  fixes  a  status,  762. 
none,  where  decree  from  which  relief  sought  establishes  a  will, 
762. 

question  of  parties  to  suit  for,  considered,  778. 
burden  of  showing  ground  for,  upon  plaintiff,  754. 
allegations  in  complaint  for,  must  be  specific,  774. 
hj  means  of  bill  of  review,  772. 

EQUITY  CASEa 

no  error  pertaining  to  instructions  reviewable  in,  308. 

EBBOB. 

relied  on,  for  new  trial  or  reversal,  must  clearly  appear,  428. 
must  be  affirmatively  shown,  on  appeal,  685. 
relied  Vipon,  must  be  ^own  to  affect  substantial  right,  428. 
indiscriminate  use  of  terms  "immaterial"  and  "nonprejudicial" 

with  respect  to,  689. 
whether  prejudicial,  or  nonprejudicial,  a  judicial  question,  695. 
must  be  affirmatively  shown,  in  criminal  case,  illustrations,  738. 
compared  'with,  and  distinguished  from,  irregularity,  34. 
warranting  new  trial,  must  have  occurred  during  trial,  34. 
in  denying  continuance,  123,  126. 
in  proceeding  with  trial  prematurely,  distinguished  from  abuM 

of  discretion  in  refusing  continuance,  127. 
in  ruling  upon  amendments,  104. 
when  assignable  for  action  of  court  upon  application  to  amend 

pleading,  107. 
requirements  as  to  speciiicationfl  of,  in  statements  and  bills^  433. 
pertaining  to  amendment  of  pleading,  how  reached,  111. 
in  allowing  amendment,  waiver,  or  cure  of,  122. 
in  striking  out  answer,  not  available  in  absence  of  exception, 

300. 
in  accepting  disqualified  juror,  with  knowledge  of  facts,  63. 
in  ruling  upon  challenge  to  juror,  68. 
in  ruling  upon  challenge,  whether  assignment  of,  the  only  method 

of  reaching  disqualification,  68. 
in  admitting  evidence,  upon  wrong  construction  of  pleading,  6. 
in  exclusion  of  evidence,  must  be  clearly  shown  on  appeal,  684. 
pertaining  to  instructions,  of  no  avail  in  absence  of  evidence, 

684. 
none  reviewable,  with  reference  to  instructions  in  equity  oases, 

308. 
none,  in  refusal  to  give  erroneous  instruction,  684. 
effect  of  joint  specification  of,  at  hearing,  359. 
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EBBOB—Contiiiiied. 

in  adipitting  evideoee,  oure  of,  by  subsequeiitly  admitting,  689. 
cure  ofy  by  striking  ont,  689. 
cure  of|  by  offsetting  each  other,  689. 
See  next  four  subdivisionB. 

EBBOBS  m  IMPANELING  JUBY. 
as  gronnd  for  new  trial,  255-263. 
statutory  proyisions  affeeting  question  of,  257. 
in  denying  right  to  full  panel  before  challenging,  263. 
consisting  in  discharge  of  competent  juror,  not  prejudicial,  255. 
ruling  upon  admissibility  of  evidence  upon  voir  dire  examina- 
tion, 259. 
in  civil  cases,  considered,  260. 
consisting  in  rulings  upon  objectiois  to  panel,  261. 
can  only  be  predicated  upon  objection  specifically  stated,  258. 
not  available,  where  peremptory  challenges  not  exhausted,  262. 
not  committed,  by  allowing  great  latitude  of  voir  dire  examina- 
tion, 256. 

EBBORS  IN  BXnilNOS  UPON  EVIDENCE. 

considered,  264-301. 

distinguished  from  insufficiency  of  evidence,  264. 

seldom  predicated  upon  order  of  introducing  evidence,  265,  270. 

consisting  in  questions  propounded  by  court,  273. 
striking  out,  and  refusing  to  strike  out,  297. 

resulting  from  production  and  nonproduction  of  documentary  evi- 
dence, 294. 

in  case  of  deposition,  292. 

application  of  rules  governing,  to  matter  of  opinion,  283. 

predicated  upon  evidence  offered  en  masse,  291. 

where  mere  offer  to  make  proof  without  actual  offer  of  the  evi- 
dence, 290. 

effect  herein  of  postponing  ruling,  and  taking  under  advisement, 
289. 

rules  governing,  and  illustrations  of,  298. 

in  case  of  joint  parties,  295. 

none,  without  objection  sufficiently  specific,  273,  276,  278. 

rule  herein,  as  to  ''placing  finger  upon  precise  point  of  objec- 
tion," 279,  287. 

use  of  terms  "irrelevant,''  '' immaterial,"  and  ''incompetent," 
herein,  277. 

when  general  objection  sufficient,  288. 

not  predicable  where  no  proper  objection  to  secondary  evidence, 
274. 

where   no   proper   objection    to    privileged   communicationS| 

273,  275. 
upon  form  of  question,  283,  293. 


169i  INDEX. 
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EBBORS  IN  BUUNGS  UPON  EVIDENCE -Contimied. 

none,  in  case  of  slight  variance,  unless  speeilLeall^  objeetod  to^ 

280. 
phraseology  of  objection,  as  basis  of,  286. 
when  repetition  of  objection  not  necessary  to  eapport^  296. 
not  considered,  in  absence  of  exception,  300. 
waiver  and  cnre  of,  287,  301. 

ERRORS  IN  RULING  UPON  INSTRUCTIONS. 

ehances  for,  increased  by  constitutional  prohibition,  30S. 

eonstitutional  limitations  herein  discussed,  303,  311. 

code  provisions  pertaining  to,  310. 

eommon-law  powers  of  courts,  in  instructing  juries,  303. 

rule  herein,  that  court  never  bound  to  declare  bad  law,  306. 

with  reference  to  rules  of  court  touching  preparation  and  pra^ 

entation,  307. 
not  predicable  upon  statement  of  test  by  which  evidence  may  be 
weighed,  310. 
upon  request  partly  correct  and  partly  erroneous,  305. 
upon  court's  failure  to  instruct  as  to  meafiure  or  damages* 

305. 
upon  failure  to  instruct  as  to  failure  of  accused  to  testify, 

305. 
upon  failure  to  exclude  from  consideration  of  jury  evideaee 

improperly  admitted,  305. 
consisting  in  assumption  of  proof  of  fact,  315. 
exhibition  of  partiality  for  a  particular  party,  316. 
comment  upon  credibility  of  witnesses,  316. 
argumentative  instructions,  317. 
erroneous  assumption  of  admission  by  counsel,  313. 
expression  of  opinion  as  to  what  evidence  proves,  315* 
charging  as  to  matters  of  fact,  312. 
assmming  truth  of  di&puted  fact  in  dispute,  313. 
instructing  touching  credibility  of  witnesses,  311. 
failing  to  give  instructions  required  by  statute  to  be  giveoB, 

306. 
submitting  questions  of  law  to  jury,  300. 
leaving  confitruction  of  instruments,  etc.,  to  jmy,  300. 
singling  out  witness  for  criticism,  319. 
reading  to  jury  from  law-book,  317. 
drawing    comparison    between   positive    and   eirenmstaatial 

evidence,  317,  319. 
charging  as  to  presumption  of  fact,  318. 
charging  as  to  credibility  of  witnesses,  319. 
giving  erroneous  propositions  of  law,  322. 
calling  attention  to  corroboration  of  witness,  319. 
giving  ambiguous  or  uncertain  instructions,  320. 
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EER0R8  IN  RULING  UPON  INSTRUCTIONS- Continned. 
declaring  abstract  principles  of  law  to  jury,  321. 
reading  from  books  to  jury,  322. 
giving  contradictory  and  inconsistent  instructions,  324. 

in  case  of  hypothethical  instruction,  822. 

several  errors  may  inhere  in  same  instruction,  311. 

same  test  applied  to  modified  as  to  other  instructions,  323. 

unlimited  power  of  court  to  modify  in  order  to  secure  correct- 
ness, 323. 

none,  in  absence  of  request  for  instruction,  304. 

where  in  part  of  requested  instruction  governed  by  same  rule  as 
where  wholly  erroneons,  304. 

consists  in  court's  decision  upon  request,  304,  305. 

may  consist  in  erroneous  instruction  given  of  court's  own  motion, 
304. 

in  case  of  conflict  in  evidence,  305. 

none,  where  instructions  given  fairly  cover  all  phases  of  case, 
305. 

none,  where  court  merely  states  the  evidence  and  states,  if  true, 
that  there  is  evidence  tending  to  prove  certain  facts,  327. 

distinction    herein  between    stating    evidence    and  stating  sub- 
stance or  efPect  of  it,  327. 

none,  where  court  truly  states  facts  proven  without  conflict  or 
admitted,  or  that  there  is  a  conflict,  328. 

none  where,  in  proper  case,  court  directs  a  verdict,  328,  329. 

exemptions  anl  harmless  invasions  herein,  326-329. 

abstract  instruction,  not  misleading,  no  ground  for  reversal,  321. 

none  in  equity  cases,  308. 

doctrine  herein  of  nonprejudicial  error,  314. 

how  waived  and  cured,  331. 

general  rules  of  construction  applicable,  325. 

contradictory    instructions    considered    in    connection    with    all 
others  given,  324. 

rule  herein  that  entire  instructions  construed  together,  322. 

cure  of,  by  other  instructions,  689. 

as  relating  to  respective  duties  of  court  and  counsel,  807. 

not  reviewed  in  absence  of  exception,  330. 

ERRORS  IN  RULING  UPON  MOTION  FOR  NONSUIT, 
considered,  332-354. 

where  compulsory  or  involuntary,  337. 
consideration  of  does  not  involve  merits  of  motion,  835. 
ruling  herein  is  upon  question  of  law,  832. 
other  methods  of  raising  same  question  considered,  332. 
Tariance  as  affecting  question  of,  839. 
none,  unless  grounds  o£  motion  specified,  346,  347. 
waiver  of,  353# 
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[Tltt  flfforM  refer  to  eeeiloat.T 
SBBOBS  IN  BX7LING  UPONI  MOTION  FOB  NONSHIT-Co&tiBBOdi 
right  of  review  for,  how  preserved,  334. 
not  considered  in  absence  of  exception,  354. 
reviewable  bj  two  methods,  333. 

circumstances  should  govern  choice  of  remedy  for,  33i, 
new  trial  as  remedy  for,  334. 

ESTOPPEL. 

eifect  of  admitting  evidence  of,  though  not  pleaded,  275. 
from  objecting,  by  offering  further  evidence  upon  settiqg  asidi 

submission,  267. 
to  deny  filing  or  sufficiency  of  undertaking,  558. 
of  respondent,  from  asking  dismissal,  660. 

EVIDENCE. 

order  of  introducing,  statues  governing,  266. 

seldom  subject  of  error,  265. 
documentary,  error  predicated  upon  production  and  nonprodn^ 
tion  of,  294. 
refusal  to  permit  inspection  of,  as  basis  of  error,  294. 
how  set  forth  in  statement  or  bill,  432. 
immaterial,  omission  of  from  statement  or  bill  no  ground  for 

complaint,  432. 
materiality  of,  not  accepted  as  excuse  for  lack  of  diligeaoe,  209. 
not  admissible  to  show  effect  upon  jurors'  minds  of  reading  un- 
authorized documents,  162. 
irregular  receipt  of  written,  by  jury,  from  outside  eouroes,  163. 
cumulative,  definition  of,  204. 

offered  as  newly  discovered,  225,  226. 
rules  of,  where  motion  heard  before  judge  other  than  that  trf* 
ing  case,  411. 
for    testing  qualifications  of  jurors    may  be  prescribed  hj 

legislature,  67. 
in  certain  cases  of  misconduct  of  jury,  147.  • 

governing  at  hearing  of  motion,  406,  410. 
governing  affidavits  charging  misconduct  of  jury,  181. 
rules  of,  governing  at  hearing  of  motion,  410. 
secondary,  what  amounts  to  proper  objection  to,  274. 

duty  to  introduce  rather  than  application  baaed  upon  newfj 
discovered  evidence,  213. 
consisting  of  lost  papers,  search  for,  required  to  be  shown,  213. 
newly  discovered,  nature  and  materiality  of,  must  be  shown,  218. 

materlRlity  of,  must  be  shown^  220. 
in  record  contradicting  that  newly  discovered,  222. 
corroborative,  as  newly  discovered,  228. 

conflict  in,  must  be  substantial  in  order  to  prevent  review  oa 
appeal,   238. 
no  reason  for  refusing  new  trial  for  excessive  damageSi  232. 


INDEX  16D7 

[The  flgoYet  refer  to  leetlonej 
EVIDENCE— Continued. 

eonflicting,  dedsion  upon,  not  interfered  with,  on  appeal,  238. 
may  support  verdict,  though  verdict  contrary  to  weight  of,  236. 
weight  of  for  determination  of  trial  court,  238. 
verdict  against  weight  of,  as  ground  for  new  trial,  238. 

set  aside  in  certain  jurisdictions,  238. 
diiferant  effect  given  to  on  motion  for  nonsuit  from  that  given 

upon  alleged  insufiiciency,  240. 
precise  point  of  objection  to,  must  be  specified,  279. 
offer  of,  en  masse,  effect  of,  291. 

en  masse,  proper  practice  relating  to,  291. 

rules  governing,  271. 

when  should,  and  when  should  not  be  specifically  directed, 
271. 
when  proper  to  set  forth,  by  question  and  answer,  431. 
when  matter  considered  in,  without  formal  offer  of,  272. 
when  not  considered  in  passing  upon  application  to  amend,  104. 
improper,  may  be  excluded  by  court  in  absence  of  objection,  273. 
act  of  court  amounting  to  exclusion  of,  273. 
amounting  to  proof  of  irregularity  of  adverse  party,  80. 

implied  bias,  statutes  as  to,  74. 
suppression  and  concealment  of,  as  irregularity,  97. 
knowingly  introducing  false,  as  irregularity,  98. 
admitted  to  avoid  continuance,  how  treated  and  regarded,  48. 
motion  to  strike  out,  when  proper,  298. 

duty  of  court  to  rule  out  of  its  own  motion  when  improper,  297. 
striking,  and  refusing  to  strike  out,  as  basis  of  error,  297. 
consideration  of,  upon  motion  for  nonsuit,  350. 
incompetent,    considered  at  hearing    of  motion,    in  absence  of 

proper  objection,  389. 
extrinsic,  not  considered  at  hearing  of  motion,  if  not  newly  dis- 
covered, 389. 
circumstantial,  consideration  of,  at  hearing  of  motion,  406. 
See  Error  in  Buling  upon  Evidence. 

EXAMINATION. 

voir  dire,  of  juros  as  to  qualifications,  64. 

EXCEPTIONa 

primary  significance  and  use  of,  423. 
statutory  definition  of,  300. 

statutory  provisions  bearing  upon  meaning  and  use  of,  423. 
form  of,  and  when  to  be  taken,  300. 
not  considered,  unless  taken  at  time  of  ruling,  273. 
when  preserved  by  law  in  party's  absence,  300. 
party  need  not  take,  though  present,  where  law  requires  nons^ 
675. 

New  Trial,  Vol.  11-107 
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EXCEPTIONS— Continued. 

to  inatnictionSy  required  in  eiyil  actions,  330. 

need  not  be  taken  in  criminal  cases,  330. 

simple  form  of,  435. 

proper  time  and  form  for  taking,  330. 

misleading  expressions  of  courts  pertaining  to,  330. 
to  oral  charge,  time  and  form  of  taking,'  330. 
to  findings,  how  taken,  when  necessary,  588. 
to  rulings  necessary  in  order  to  secure  review,  671. 
taken  before  referee,  requirements  as  to,  436. 
when  to  be  taken  in  case  of  irregularity  of  adverse  party,  101 
how  taken  and  preserved,  620. 

when  proper  to  action  of  court  upon  application  to  amend,  lOS. 
must  be  taken  to  ruling  upon  motion  for  nonsuit,  354. 
necessary,  to  secure    consideration  of  objections    at  hearisg  of 

motion  for  new  tri^l,  389. 
taken  at  hearing  of  motion  for  new  trial,  how  reviewed,  406. 
pending  in  supreme  court,  general  discussion  of  proceeding^  458. 

postponement  for  purpose  of,  387. 

EXCESSIVE  DAMAGES. 

as  ground  for  new  trial,  231-235. 

general  principles  governing,  231. 
new  trial  may  be  granted  for,  on  verdict  on  claim  in  reooupmeni 

233. 
passion    and    prejudice,   essential  elements    of,    when    urged   :<i 

ground  for  new  trial,  231. 
amount  of  damages  not  conclusive  on  question  of,  231. 
.  absence  of  standard  of  computation  as  element  of,  231. 
new  trial  for,  where  standard  of  calculation  imperfect,  or  only 

partially  available,  234. 
slightly,  no  ground  for  disturbing  verdict*  234. 
new  trial  may  be  granted  for,  even  where  exemplary  damages  T^ 

coverable,  232. 
conflicting  and  vague  expressions  of  courts  as  to,  237. 
new  trial  may  be  granted  for,  notwithstanding  conflicting  eri- 

denee,  232. 
upon  sixth  ground,  430. 
general    specification   of  insufficiency  of    evidence  sufficient  i& 

cases  of,  434. 
motion    huffed   upon    ground  of,  may  be  heard    exclusively  upon 

minutes,  392. 
relied  upon  for  new  trial  or  reversal,  must  be  clearly  shown,  430. 
new  trial  ordered  for  by  appellate  court,  232. 

See  Damage  Cases;  Damages. 
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EXCUSABLE  NEGLECT. 

diBtinguislied  from  accident  or  surprise,  183,  184. 
not  generally  ground  for  new  trial,  182,  183,  184, 
as  ground  for  new  trial  in  New  \ork,  98. 
no  ground  for  new  trial  in  California,  99. 

See  Hearing  and  Disposal  of  Motion  for  New  TriaL 

EXECUTION. 

power  of  court  to  stay,  considered,  418. 

of  judgment,  when  not  stayed,  in  absence  of  stay  bond,  560. 

EXEMPLARY  DAMAGES. 

new  trial  for,  where  not  admissible  under  pleadings,  234. 

EXHIBITS. 

methods  of  incorporating,  in  statement  or  bill,  447. 

and  documentary  evidence,  substance  of,  may  be  inserted  in  state* 

ment  or  bill,  447. 
may  be  omitted  from  engro»«ment  and  inserted  by  printer,  447. 
unauthorized  inspection  of,  by  jury,  162. 

EXPENSE  OF  TRIAL. 

calling  jury's  attention  to,  as  irregularity,  40. 

EXPERIMENTING. 

by  jury,  coii.<<tituting  misconduct,  160. 

EXPERT  TESTIMONY. 

proper  objection  to,  considered,  282. 

EXTENSION  OF  TIME. 

for  giving  notice  of  intention,  by  order  of  court,  364. 

to  give  notice  of  intention,  by  stipulation,  365. 

by  stipulation,  for  serving  stoteroent  or  bill,  449. 

for  serving  statement  or  bill,  by  order  of  court,  450. 

none  permissible  for  filing  and  serving  statement  on  appeal  from 

justice,  746. 
for  filing  undertaking,  546. 
no  power  for,  as  to  notice  of  appeal,  543. 
order  for,  effect  of,  426. 

for  filing  transcript,  to  avoid  espense  of  duplication,  659. 
for  filing  points  and  authorities,  powers  of  court  as  to,  697. 
whether  order  of  supreme  court  granting,  must  be  filed,  648. 

FAIR  TRIAL. 

deprivation  of,  not  difltiuig^ishable  from  deprivation  of  substantial 

right,  30. 
probability  of  preyentioxi  of,  as  test,  in  case  of  irregularity  of 

adverse  party,  80. 
prevention  of,  must  actually  or  presumptively  appear,  to  warrant 

new  trial,  147,  148. 
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PAIR  TBIAL— Continued. 

irregularity  must  be  ealeolated  to  pre^-ent,  to  warrant  new  trial, 
34. 

FEDEBAL  COUBT. 

rule  in,  as  to  separation  of  jury,  155. 

FEES. 

nonpayment  of,  no  excuse  for  delay,  642. 

FIDUCIARY  RELATION. 

effect  of,  upon  right  of  appeal,  526. 

power  of  court  to  dispense  with  undertaking  on  appeal  by  thosa 
holding,  553. 

FILING. 

of  order  of  supreme  court  extending  time,  whether  neeessaTy, 
642. 

FINAL  ACCOUNT. 

new  trial  not  granted  of  order  settling,  21. 

FINDINGS. 

requirements  as  to,  and  rules  governing,  587-611. 

statutory  provisions  and  changes  pertaining  to,  58S. 

change  from  system  of  implied,  for  that  of  express,  583. 

systems  of  implied,  and  express,  distinguished,  588. 

comparison  of  trial  by  court  and  by  jury  in  connection  with,  587. 

when  implied  under  present  system,  589. 

no  request  for,  required,  under  present  system,  288. 

of  ultimate  fact  implied  where  findings  waived,  689. 

must  respond  to,  and  dispose  of  the  issues,  591. 

not  dispensed  with  by  fact  that  issue  raised  by  answer,  591. 

necessary  to  support  judgment,  and  not  appearing,  not  implied, 

591. 
whether  or  not  evidence  introduced  upon  issue,  591. 
statement  that  no  evidence  introduced  upon  issue,  not  equivalent 

to,  591. 
error  pertaining  to,  may  be  presented  in  either  of  two  ways,  592. 
orderly  arrangement  of,  not  eraential,  953. 
in  general  terms  sufficient,  593. 
upon  a  determinative  issue  sufficient,  593. 
general,  sufficiency  of,  may  be  determined  by  character  of  issoe, 

593. 

upon  all  ''material"  issues  insufficient,  593. 
specific  preferable  to  general,  593. 
upon  issue  which  disposes  of  case  sufficient,  594. 
ayreed  statement  in  lieu  of,  604. 

must  be  within  issues  when  compared  with  pleadings,  596. 
of  no  force  or  effect  until  filed,  606. 
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nNDINQS— Continued. 

filed  after  entry  of  judgment,  are  nugatory,  608. 
should  be  filed  within  proper  time,  606. 

direct,  positive,  full,  clear  and  concise,  600. 

free  from  arguments,  hypotheses  and  unnecessary  adjunetSy 

600. 
of  ultimate  rather  than  of  probative  facts,  595. 
definite  and  certain,  592. 
must   be    made  upon    material  fact    alleged   in  complaint   and 

directly  denied,  691. 
should  not  set  forth  evidence,  598. 
be  of  legal  conclusions,  597. 
be  of  mixed  conclusions  of  law  and  fact,  597. 
consisting  entirely  of  evidence,  not  reviewed,  678. 
of  ultimate  fact,  controls  finding  of  probative  facts,  598,  602. 
must  not  be  contradictory,  601. 
not  required  upon  immaterial  issue,  594. 

upon  issues  not  arising  upon  pleadings,  591. 
where  decision  upon  question  of  law  alone,  591. 
upon  motion  for  nonsuit  or  for  judgment  upon  pleadings,  591. 
to  support  orders,  609. 
need  not  set  forth  written  instruments  contained  la  pleadings, 

593. 
required    upon    cause    of  action  alleged    in  complaint    and  none 

other,  591. 
in  accordance  with  fact  admitted,  unnecessary,  591. 
of  probative  facta  when  disregarded,  602. 

alone,  effect  of,  597. 
perform  some  office  as  special  verdict,  597. 

of  ultimate  fact  and    statement  of  conclusion    of  law,  distin- 
guished, 597. 
are  properly  no  part  of  court's  opinion,  600. 
blending  of,  with  conclusions  of  law  condemned,  599. 
not  invalidated  by  being  found  among  conclusions  of  law,  597, 

599. 
by  referee,  have  effect  of  special  verdict,  605. 
conflict  between,  in  verdict,  as  ground  for  new  trial,  254. 
special,  by  jury  unsupported,  as  ground  for  new  trial,  242. 
uncertainty  as  to,  as  ground  for  motion  for  decision  ''against 

law,"  253. 
outside  issues,  motion  as  for  decision  "against  law"  cannot  be 

predicated  upon,  253. 
construction  of  the  same  as  of  pleadings  and  instructions,  603. 
all,  construed  together,  603. 
waived  by  failing  to  appear  at  trial,  591. 
waiver  of,  when  presumed,  590. 
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FINDINGS— Continued. 

exceptions  to,  stiU  required  in  certain  states,  588. 

how  taken,  588. 
power  of  court  over  alter  filing,  limited,  607. 

to  amend,  402,  608. 
amendment  of,  after  entry  of  decree,  a  praeiioe  not  sasctioiied, 

L 
power  to  amend  considered  with  reference  to  diapoeal  of  motbi 

for  new  trial,  608. 
power  of  court  over,  in  case  of  mistake,  misapprehension,  etc^ 
607. 

POBOETFULNESS. 

cannot  constitute  accident  or  surprise,  193. 

FRAUD. 

extrinsic,    what    constitutes    for    purposes    of  equitable    relief 

against  judgment,  763,  764. 
consisting  in  unauthorized  appearance,  765. 

collusion  of  attorney,  765. 
in  presenting  to  court,  without  serving,  points  and  authoritieB^ 
as  irregularity,  100. 

See  Equitable  Belief  Against  Judgments  and  Decraea. 

FBIVOLOUS  APPEAL. 

allowance  of  damages  for,  721. 

GROUNDS  FOR  NEW  TRIAL. 

jurisdiction  to  grant  new  trial  limited  by,  23. 
prescribed  by  statute,  generally  held  exclusive  of  all  others,  Zi, 
in  civil  cases,  under  statutes  of  various  states,  23. 
in  criminal  cases,  under  statutes  of  various  statee,  23. 
exceptions  to  rule. that  grounds  prescribed  by  statute  are  exehh 
sive,  24. 

See  Notice  of  Intention;  Jurisdiction. 

HEARING  AND  DISPOSAL  OF  MOTION  FOR  NEW  TRIAL. 

considered,  378-412. 

meaning  of,  and  necessity  for,  378. 

statutes  pertaining  to,  378. 

notice  of,  when  necessary,  378.  I 

notice  of,  when  and  by  whom  required,  880.  J 

argument  not  necessary  at,  378. 

remedies  for  denial  of  right  to  hearing,  379. 

mandamus  to  enforce  right  to,  379. 

premature,  remedies  for,  379. 

motion  as  element  of,  380. 

respective  powers  of  court  and  counsel  in  bringing  on,  880. 
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HEABING   AND   DISPOSAL   OF  MOTION  FOB  NEW  TBIAL- 
Continued. 
order  of  precedence  of  motions  at,  382. 
how  objections  at,  presented,  382. 

proper  practice  at,  in  case  of  abandonment  of  proceeding,  882. 
showing  of  failure  to  prosecute  proceeding  at,  383. 
can  be  none  where  proceeding  has  lapsed,  383. 
objections  at  for  failure  to  file  affidavits  in  time,  884. 
on  minutes,  disposal  of  objections  at,  385. 
waiver  of  right  to,  by  accepting  settlement  prior  to,  886. 
postponement  of,  387. 
issues  to  be  retried  in  case  motion  granted,  to  be  kept  in  view 

at,  388. 
scope  of  inquiry  at,  and  limitations  upon,  388. 

and  review  of,  limited  by  grounds  alleged,  389. 

limitations  of,  by  statement  or  bill  of  exceptions,  389. 

limited  by  estoppel,  393. 

when  made  on  affidavits,  390. 

when  made  on  minutes,  392. 
eifect  at,  of  joint  specification  of  errors,  389. 
matters  considered  in  connection  with  affidavits  at,  891. 
limitation  of  order  at,  to  particular  issues,  394. 
power  of  court  at,  to  grant  as  to  some  parties  and  deny  as  to 
others,  395. 

to  limit  retrial  to  question  of  damages,  390. 
extensive  discretionary  power  of  court  at,  397. 
insufficiency  of  evidence  furnished  by  affidavits  at,  398. 
legal  limitations  upon  courts,  at,  399. 
court  should  fully  state  grounds  of  order  at,  399. 
finality  of  decision  at,  400. 

setting  aside  order  at,  for  Tni^take,  inadvertence,  etc.,  401. 
court  cannot  at,  substitute  its  opinion  for  verdict,  402. 
effect  upon  of  adjournment  of  tenh,  403. 
power  of  court  at,  to  make  conditional  order,  404. 
performance  and  nonperformance  of  conditions  imposed  at,  405. 
rules  of  evidence  governing  at,  406,  410. 
limiting  consideration  of  counter-affidavits    on    newly    discovered 

evidence  at,  407. 
knowledge  of  court,  how  made  available  at,  408. 
disqualification  of  jurors  as  witnesses  at,  409. 
before  judge  other  than  that  trying  case,  411. 
exceptions  taken  at,  how  preserved  for  review  on  appeal,  406. 

HEARINa  IN  BANK. 

distinguished  from  rehearing  in  bank,  726. 

See  Behearing;  Amendment  and  Correction. 


1704  INDEX. 

[The  flgnres  refer  to  Metions.] 
HOLIDAY. 

considered  with  referenee  to  service  of  statements,  bOlSi  ete, 

450. 
where  last  day  falls  on,  time  extended  one  day,  642^ 

IDAHO. 

grounds  for  new  trial  in,  23,  note. 

IDENTIFICATION. 

of  documentary  evidence  and  affidavits  used  at  making  of  orderi 

mudt  be  by  incorporating  same  in  bill  of  exoeptums,  626. 
by  certificate  of  judge,  in  sufficient,  626. 
of  affidavits,  etc.,  used  on  motion  for  new  trial,  made  on  min- 

uteSy  631. 
when  additional  bill  of  exceptions  required  for  purposes  of,  628L 

INDICTMENT. 

defects  in,  no  ground  for  new  trial,  6,  11. 
irregularity  of  court  in  sending,  to  juiy>room,  162. 

INJUNCTIONa 

effect  upon,  of  appeal,  561. 

operation  of,  not  stayed  by  appeal,  556. 

mandatory,  operation  of  stayed  by  appeal,  562. 

order  granting,  not  revised  by  appeal  from  order  dissolviiig^  56SL 

IN  PAEI  DELICTO. 

as  affecting  right  to  relief  from  irregularity,  89. 

INSPECTION. 

refusal  to  permit,  as  basis  of  error,  294. 

INSPECTION  OP  AETICLfiS. 

after  placed  in  evidence,  unauthorized,  eonstituting  miscondnety 
159. 

INSPECTION  OP  PEEMISEa 

unauthorized,  constituting  misconduct  of  jury,  158. 

by    jury,  when    presumption    of    prejudioe  from,  in  eriminal 
caiies,  158. 

INSTITUTION  OF  PROCEEDING.— See  Notice  of  Intention. 

INSTBUCTIONa 

objections  to,  not  available  at  hearing,  in  absence  of  request  an<I 
exception  at  trial,  388. 

contradictory,  motion  on  ground  that  verdict  agidnst  law  can- 
not be  predicated  upon,  251. 

failure  to  follow,  as  constituting  verdict  against  law,  251. 

verdict  against,  may  be  ' '  against  law, ' '  254. 

to  remove  etlect  of  improper  BtatemenXs  of  juror  to  fellow- juron^ 
172. 
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INSTEUCTIONS-Continued. 

removal  of  effect  of  uneworn  evidence  by,  163. 

conflict  between  oral,  and  written,  as  irregularity,  44. 

giving  oral,  where  required  to  be  written,  as  irregpilarity,  44. 

all,  or  none,  to  be  sent  out  with  jury,  45. 

oral,  should  be  taken  down  by  reporter,  and  preserved  in  bill 

of  exceptions  in  criminal  case,  738. 
writt<m,  are  part  of  judgment-roll,  in  criminal  case,  738. 
presumption  of  prejudice,  from  giving  erroneous,  and  refusing  to 

give  proper,  689. 
absence  of,  from  statement,  presumption  arising  from,  428. 
Bee  Error  in  Buling  upon  Instructions;  Scope  of  Inquiry  and  Rules  of 

Decision  on  Appeal. 

INSUFFICIENCY  OF  EVIDENCE. 

considered,  236-^254. 

meaning  of  when  used  in  statutes,  236. 

statutory  provisions  for  new  trial  for,  236. 

term  not  interchangeable  with  "verdict  or  other  decision  against 
law,"  250. 

what  constitutes  substantial  conflict  hereunder,  238. 

in  point  of  fact,  distinguished  from  insufficiency  of  evidenee  in 
point  of  law,  237. 

small  value  of  abstract  judicial  views  pertaining  to,  238. 

court  cannot  avoid  duty  to  decide  question  of,  237. 

two  concurrent  methods  of  review  of  question  of,  678. 

placing  of,  as  ground  in  same  subdivision  with  "against  law'' 
explained,  252. 

different  remedies  for,  240. 

motion  for  nonsuit  as  remedy  for,  240. 

distinguished  from  error  in  ruling  upon  evidence,  264. 
preponderance  of  evidence,  238. 

available  where  any  material  fact  not  supported,  241. 

in  support  of  cross-complaint,  as  ground  for  new  trial,  240. 

in  case  of  special  flndings  by  jury,  241. 

available  where  material  mistake  in  computation  by  jury,  241. 

question  of,  how  tested  in  criminal  cases,  239. 

no  relief  on  ground  of,  without  substantial  prejudice,  249. 

new  trial  not  granted  for,  to  enable  recovery  of  nominal  dam- 
ages, 249. 

not  available  unless  direct  decision  upon  point,  252. 

new  trial  not  granted  on  account  of,  on  motion  of  defendant  be- 
cause of   mere  inadequate  recovery,  249. 

question  of,  where  more  than  one  count,  verdict  for  aggregate 
sum,  245. 

disbelief  of  witnesses  as  affecting  question  of,  243. 

to  support  special  findings  by  jury,  242. 
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rNSUFFICIENCT  OP  EVIDENCE— Continued. 

application  of  rales  governing,  to  partienlar  aetionay  246, 
question  of,  applied  to  will  contest,  246. 

in  damage  cases,  247. 

in  cases  of  inadequate  damages,  247. 
same  rules  as  to,  in  special  proceedings  as  in  eivil  actions,  248. 
theory  of  case  when  important  upon  question  of,  244. 
competency  of  witnesses  sometimes  considered  hereunder,  238. 
presumption  in  cases  of  conflicting  evidence,  238. 
specifications  of,  required  in  notice,  369. 
requirements  as  to  specifications  of,  in  statements  and  bills,  433, 

434. 
essentials  of  statement  or  Sill  to  show,  427. 
duty  of  respondent  where  alleged  in  appellant's  brief,  698. 
to  support  grounds  for  new  trial  made  on  affidavits^  398. 

INTEBLOCUTOBY  OBDEBS  OB  DECEEEa 
appealability  of,  482. 

statutory  provisions  governing,  489. 

See  Judgments;  Ordexv. 

INTEBVENTION. 

appellate  rights  acquired  by,  530. 

IBBEGULABITY  IN  QENEBAL. 

definition  of,  33. 

compared  with,  and  distinguished  from,  error,  34. 

code  provision  relating  to,  34. 

difficulty  in  tracing  result  of,  34. 

character  and  degree  of,  warranting  new  trial,  84. 

classification  of,  according  to  legal  effect,  35. 

fatal,  necessitating  a  new  trial,  35 

serious,  presumptively  prejudicial,  but  capable  of  explanation, 
35. 

harmless,  unimportant,  immaterial  or  slight,  35. 

principles  pertaining  to,  apply  equally  in  civil  and  erimisal 
cases,  36. 

code  provision  as  to  duty  of  court  to  disregard,  37. 

abortive  legislative,  attempt  to  prescribe  duty  of  court  in  esses 
of,  37. 

value  of,  as  ground  for  new  trial  dependent  largely  upon  view 
of  court,  sitting  in  review,  37. 

warranting  new  trial,  not  limited  with  reference  to  stage  of  pro- 
ceedings, 34. 

occurring  after  trial,  no  ground  for  new  trial,  34. 

to  warrant  new  trial,  must  be  calculated  to  prevent  a  fair  trial, 

34. 
both  of  court  and  jury  in  certain  cases  of  separation  by  leave 

of  court,  59. 
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IBREaULARITY  IN  GENERAL- Continued, 
occurring  during  impanelment  of  jury,  260. 
must  have  been  objected  to,  in  order  to  secure  roview  of  action 

by  lower  court,  671. 
showing  required,  in  addition  to,  to  warrant  new  trial,  86. 
See  Irregularity  of  Adverse  Counsel;  Irregularity  of  Adverse  Party; 
Irregularity  of  Court;  Irregularity  of  Jury. 

IRREGULARITY  OF  ADVERSE  COUNSEL. 

consisting  in  unwarrantably  charging  attempt  to  bribe  jury,  93. 

IRREGULARITY  OF  ADVERSE  PARTY, 
considered,  80-102. 
general  principles  pertaining  to,  80. 
designated  as  "misconduct,"  80. 

difficult  sometimes  to  distinguish,  from  misconduct  of  jury,  80. 
and  misconduct,  distinguishable,  SO. 
instances  of,  difficult  of  classitication,  80. 
considered  usually  with  reference  to  effect  upon  verdicts,  80. 
as  ground  for  new  trial,  propability  of  injury  as  test,  80. 
wrong  intent  not  essential  to,  80. 

prosecuting  witness  treated  as  adverse  party  herein,  85. 
rule  of  public  policy  affecting,  88. 
effect  of  fact  herein  that  parties  are  in  pari  delicto,  89. 
not  predieable  upon  bona  fide  disputes    as  to  evidence  before 

court,  92. 
interest  in  result  sufficient,  83. 
character  of  act  alleged  to  constitute,  important,  80. 
ordinary  courtesies  and  civilities  between  party  and  juror  do  not 

constitute,  82. 
trivial  acts  of,  disregarded,  80. 
sufficient  if  calculated  to  influence  one  juror,  80. 
of  small  importance,  as  hearing  upon  decision  by  court,  80. 
when  evidence  of  actual  communications  between,  and  jury  not 

required,  84. 
consisting  in  treating  juror  by  counsel,  and  conversations  about 
litigation,  86. 

conversation  between  counsel  and  juror,  86. 

using  solicitations  addressed  to  juror,  85. 

trading  with  juror  during  trial,  87. 

conduct  calculated  to  influence  jurors,  88. 

deceptive  conduct  enhancing  damages,  88. 

liberal  patronage  of  juror  at  place  of  busincBO,  88. 

improper  conduct  in  court,  90-94. 

adopting  improper  line  of  argument,  90. 

improper  argument,  essentials  of,  90. 

comment  in  argument  upon  failure  of  defendant  to  testify,  9L 
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IBBEGULABITT  OF  ADVEESE  PARTY- Continued. 

untruly  stating  facts  in  argument,  92. 

referring  to  nondiscemible  properties  of  ezliibits  during  az^ 
gument,  92. 

improper  examination  and  cross-examination  of  witnesses,  93u 

interested  officer  having  charge  of  jury,  95. 

tampering  with,  or  keeping,  from  court,  other  party's  wit- 
nesses, 96. 

suppressing  and  concealing  evidence,  97. 

misleading  party  to  his  prejudice,  99. 

knowingly  introducing  false  testimony,  98. 

presenting  to  court,  without  serving,  points  and  authoriUei^ 
100. 

treating  jurors,  83. 

caring  for  horses  for  jurors,  84. 

conversation  between,  and  jurors,  85. 

imparting  unsworn  evidence  to  juror,  85. 

undue  intimacy  between  him  and  juror,  82. 

unfairness  in  selecting  jury,  81. 

subpoenaing  talesmen  as  witnesses,  81. 

entertainment  of,  and  extending  hospitalities  to  jurors,  84. 

duty  in  case  of,  to  call  to  court's  attention,  101. 

when  exception  should  be  reserved  in  cases  of,  102. 

IBBEGULARITY  OF  COURT. 

general  consideration  of,  32*62. 

includes  misconduct  of  court,  32. 

acts  of  court  usually  presented  under  head  of,  195. 

not  proper  ground  for  improper  question  to  witness  by  eourt,  273. 

with  reference  to  time  and  place  of  holding  court,  38^ 

in  administering  and  omitting  oaths^  42. 

in  mode  of  trial,  53. 

pertaining  to  verdicts,  78. 

order  of  trial,  40. 

right  of  accused  to  be  present  in  criminal  case,  55. 
in  complying  with  request  of  jury  for  further  instructions^  or  ad- 
vising jury  without  request,  44. 
in  giving  oral,  instead  of  written  instructions,  44. 
in  denying  right  of  trial  by  jury,  53. 
in  submitting  wrong  cause  to  jury,  52. 

abandoned  cause  of  action  to  jury,  52. 
in  refusing  to  compel  election  between  counts,  54. 
with  reference  to  latitude  allowed  in  examination  and  eros8-«z« 

amination  of  witnesses,  50. 
in  lecturing  counsel,  48. 

.   jury,  47. 
in  persuading  jury  to  agree,  46. 
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lEEEGULABITY  OF  COXTET— Ck)iitim2€d. 

in  accusing  nonagreeing  Juron  of  fttubbonmieos,  46. 
in  proeesB  of  impaneling  jury,  57. 
in  permitting  separation  of  jury,  59. 

papers  to  go  to  jury-room,  162. 
in  delivering  letters  to  jurors,  163. 

in  caaes  of  authorized,  but  illegal  separation  of  jury,  152. 
in  failure  to  swear  jurors,  42. 

to  swear  bailiff,  42. 

witness,  42. 

to  admonish  jury,  58. 

to  advise  accused  of  his  right  to  challenge,  56. 
consisting  in  absence  of  judge  at  trial,  43. 

giving  oral,  in  conflict  with  written  instructions,  44. 

failure  to  send  out  instructions  or  papers  with  jury,  45. 

improper  communications  between  court  and  jury,  44. 

trying  equitable  action  or  defense  as  legal,  53. 

undue  intimacy  between  court  and  witness,  51. 

improper  demeanor  toward  witnesses,  51. 

reflections  upon  defendant  in  criminal  case,  49. 

comment  upon  testimony  and  witnesses,  49. 

calling  jury's  attention  to  expense  of  trials,  46. 

absence  of  parties  at  return  of  verdict,  55. 

expression  of  undue  solicitude  for  early  agreement  by  jury, 
46. 

mistake  of  sheriff  in  announcing  adjournment,  61. 

misconduct  of  witness  while  testifying,  61. 
of  others  than  court  or  parties,  61. 

inability  of  reporter  to  transcribe  shorthand  notes,  60. 

receiving  sealed  verdict  in  criminal  case,  78. 
must  be  called  to  attention  of  court  if  opportunity  offer,  62. 

OEBEGULABITY  OF  JTJBY. 
considered,  63-79. 

consisting  in  allowing  disqualified  juror  to  serve,  63. 
disregard  of  statutory  requirements,  78. 
severe  illness,  or  insanity  of  juror  during  trial,  76. 
substitution  of  one  not  summoned  as  juror,  75. 
pertaining  to  verdicts,  78. 

case  holding  exhaustion  of  juror  to  constitute,  77. 
no  statutory  distinction  from  error,  in  passing  upon  qualification 

of  juror,  68. 
showing  required  in  case  of  disqualified  juror,  71. 
showing  of  diligence,  when  excused  with  reference  to  concealed 

disqualification  of  juror,  71. 
when  without  prejudice,  79. 
waiver  of,  by  failure  to  exhaust  peremptory  challenges,  73. 
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ISSUES. 

of  law  and  fact,  order  in  disposal  of,  40. 

distingiuBhed,  3. 
not  joined,  as  ground  for  continnaee,  127. 
limitation  of  order  for  new  trial  to,  394. 
limitation  to  particular,  in  notice  of  intentioB,  374. 
both  legal  and  equitable  in  same  case,  mode  of  trial  of,  S3. 
in  probate,  of  which  a  re-examination  ma/  be  had  must  axise  opoa 
pleadings,  21. 

JOINDER  IN  APPEAL. 

subject  of  no    importance    in  California;    otherwise    in  eartsin 
states,  648. 

JOINT  PARTIES. 

error  in  admitting  evidence  in  case  of,  295. 

JUDGE. 

absence  of,  during  trial,  as  irregularity,  43. 
disqualification  of,  as  ground  for  new  trial,  for  irregularity,  39. 
misconduct  or  irregularity  of,  in  persuading  jury  to  agree,  46. 
misconduct  of,  when  not  waived  by  failure  to  object,  62. 
communications  between  and  jur^*,  jealously  scrutinized,  44. 

See  Court;  Jurisdiction. 
JUDGMENT. 

essentials  of,  487. 

force  and  effect  of  recitals  in,  487. 
signature  of  judge  to,  not  necessary,  485. 
final,  what  constitutes,  479,  480. 

but  one  in  same  case,  489. 

and  interlocutory  decree  distinguished,  482. 

in  probate  proceeding,  diistlnguished  from  order,  511. 
distinguished  from  order  generally,  488. 
finality  of,  determined  without  reference  to  forms,  488. 
distinguished  from  interloctutory  order,  482. 
form  of  seldom  prescribed  by  appellate  court,  711. 
entry  of,  in  theory  at  least,  purely  clerical  duty,  486. 

right  of  parties  with  respect  to,  486. 

mandamus  to  compel,  486. 

whether  essential  to  finality  of,  485. 

as  setting  time  running  against  right  to  appeal,  53SL 

relation  to  of  motion  for  new  trial,  10,  14. 

error  in,  no  ground  for  motion  for  new  trial,  10. 

order  on  demurrer  in  criminal  case,  constitutes,  in  Calif oniis, 
737. 
rendition  and  eotry  of,  statutory  provisione  governing,  485. 

distinguished,  485. 
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neither  entry,  affirmance  nor  collection  of,  afFects  proceeding  for 

new  trial,  417. 
how  finality  of  afTected  by  order  granting  new  trial  as  to  some  only 

of  parties,  484. 
setting  aside,  npon  motion  where  nnsupported  by  findings,  718. 
right  to  enforce,  distinct  from  proceeding  for  new  trial,  418. 
of  appellate  court,  method  of  rendering,  733. 
as  subjects  of  appeal,  479-495. 
statutes  governing  appeals  from,  479. 
right  of  appeal  from  limited  to  final  4S0. 
policy  of  law  in  limiting  right  of  appeal  to,  final,  481. 
what  constitutes  final,  for  purpose  of  appeal,  48^,  488. 
vague  and  informal,  appeal  may  be  taken  from,  491. 
by  default,  appeal  may  be  taken  from,  492. 
appeal  may  be  taken  from  part  of,  493. 
entered  pursuant  to  mandate  of  appellate  court,  not  appealable, 

494. 
by  consent,  not  appealable  as  a  rule;  exceptions,  495. 
void,  appeal  may  be  taken  from,  490. 
In  cases  appealed  from  justice's  court  appeal  from,  479. 
necessity  for  further  order  to  enforce,  no  obstacle  to  appeal  from, 

483. 

JUDGMENT  NON  OBSTANTE. 

relations  of,  to  motion  for  new  trial,  13. 
new  trial  distinguished  from  motion  for,  13. 

JUDGMENT-ROLL. 

papers  constituting,  577. 

bill  of  exceptions  is  part  of,  621. 

stipulation,  or  agreed  statement  of  facts  as  part  of,  604. 

no  part  of  bill  of  exceptions  on  appeal  from  order,  624,  626. 

instructions  are  part  of,  in  criminal  case,  738. 

JUDICIAL  DEPARTMENT. 

independent  of  legislative,  462. 

JUDICIAL  DISTRICT. 

new,  creation  of,  has  no  effect  upon  pending    motion  for   new 
trial,  26. 

JURISDICTION.  , 

to  grant  new  trial,  history  of,  17. 
beginning  of,  obscure,  17. 
exercise  of,  essential  to  social  existence,  18. 
equitable  principles  often  applicable  in  exercise  of,  29. 
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exercise  of,  inyolYes  a  wide  range  of  inqnuy  and  decision, 
29. 

under  codes  and  practice  acts  is  statutory,  22. 

court's  own  motion,  purely  statutory,  414. 

court  of  its  own  motion,  is  exercise  of  special,  extraordinary, 
413. 

at  hearing,  limitations  upon,  imposed  by  statute,  399. 

whether  conferred  by  stipulation,  38. 

dependent  upon  the  grounds  for  the  motion,  23. 

actions  and  proceedings  wherein  exercised,  21. 

in  probate  proceedings,  21. 

lost  by  making  final  order  on  motion,  27. 
on  motion  for  new  trial,  acquisition  of,  355. 
of  proceeding  for  new  trial,  when  lost  by  adjournment  of  tenn, 
26. 

controlled  by  statutes,  25. 
appellate,   of  supreme   court,   462-478. 

constitutionally  conferred  and  limited,  4^, 

not  extended  to  cases  not  fairly  included,  481. 

conferred  by  constitution,  and  regulated  by  statutes  and  court 
rules,  646. 

includes  power  to  prescribe  and  adopt  forms  of  procedure,  463. 

necessity  for  legislative  scheme  of,  supplementing  constitu- 
tion,  464. 

may  be  set  in  motion  by  resort  to  original  writs,  464. 

exercise  of  may  be  regulated  by  statute,  463. 

definitions  of,  are  limitations  upon,  462. 

conferred  by  constitution,  cannot  be  increased  or  diminished 
by  legislature,  462,  463. 

methods  of  exercising,  may  be  prescribed  or  adopted  by  court, 
in  absence  of  statute ly  mode,  465. 

statutory  method  for  exercise  of,  exclusive,  466. 

only  conferred  by  compliance  with  each  prescribed  require- 
ment of  law,  543. 

heads  of,  cases  at  law,  467. 

heads  of,  limitation  with   reference  to  amount  involved,  467. 

heads  of,  cases  involving  legality  of  tax,  impost,  assessment 
or  municipal  fine,  472. 

heads  of,  cases  of  forcible  entry  and  detainer,  473. 

heads  of,  actions  to  abate  nuisances,  474. 

heads  of,  actions  of  claim  and  delivery,  475. 

in  actions  of  claim  and  delivery  test  of  value,  475. 

heads  of,  probate  matters,  476. 

heads  of,  special  cases,  477. 

heads  of,  divorce  cases,  470. 
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heads  of,  cases  inyolving  title  or   possession  of   real  estate, 

471. 
heads  of,  cases  of  equitable  cognizance,  468. 

heads  of,  criminal  cases,  478. 

in  criminal  cases,  conflicting  constitutional  and  code  provi* 

sions  pertaining  to,  478. 
cases  of  equitable  cognizance  in  justice's  court,  469. 
not  affected  hj  amount  involved  in  equity  eases,  468, 
cannot  be  conferred  by  stipulation,  466. 
not  defeated  by  changing  character  of  action,  after  appeal 

taken,  479. 
not  defeated  by  failure  of  sureties  to  justify,  568. 
defect  of,  cannot  be  waived,  646. 

want  of,  of  subject  of  appeal  as  ground  for  dismissal,  647. 
effect  upon,  of  counter  claim,  with  reference  to  amount  ior 

volved,  467. 
effect  upon,  of  counter  claim  introducing  new  issue,  467. 
effect  upon,  of  amendment  of  complaint,  467. 
question  of  title  between  landlord  and  tenant,  as  affecting, 

471. 
dependent  upon  amount  involved,  governed  by  ad  damnum 

clause  of  complaint,  467. 
as  fixed  by  amount  involved,  not  affected  by  costs  or  inter- 
est, 467. 
for  purposes  of,  not  necessary  that  title  or  possession  real 

estate  be  solely  or  directly  involved,  471. 
reference  to  pleadings  to  determine  question  of,  471. 
devested  by  issuance  of  remittitur,  733. 
not  ]ost  by  failure  of  sureties  on  undertaking  to  justify,  554. 
of  subject,  and  of  person  distinguished,  646. 
of  cases  tried  in  justices'  courts,  744. 
of  superior  court  over  appeal  from  justices'  courts^  733,  749. 
supervisory,  of  supreme  court,  in  cases    appeal  from    justices' 

courts,  750. 
of  supreme  court,  in  contempt  cases,  limited  to  employment  of 

prerogative  writs,  507. 
of  lower  court,  suspension  of,  after  appeal  taken,  559. 
none,  of  lower  court  to  control  appellate  proceeding,  568. 
to  extend  time,  limitation  upon,  364. 

limited  by  statute,  450. 
ancient,  in  equity  to  grant  relief  for  newly   discovered   evidence, 
752. 
equitable,  over  judgments  at  law,  scope  and  limitations  of,  762. 

New  Trial,  Vol  11—108 
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JTJBORS. 

disqualification  of,  aa  witnesses,  at  hearing  of  motioB  for  new 
trial,  409. 

may  afford  two  pounds  for  motion  for  new  trial,  255. 

Bouree  of  disqualifying  knowledge,  immateria.1,  65. 

distinction  between  natural  and  statutory,  or  mere  arbitrary  di^ 
qualification,  69. 

connection  with  legal  adviser  of  party,  disqualified  as,  70. 

sheriff  interested,  deputies  disqualified  as,  70. 

stockholder  in  interested  corporation,  disqualified  as,  70. 

qualifications  and    grounds    for    challenge    of,   under    Califonit 
codes,  64. 

discharge  of,  without  beginning  anew,  as  irregularity,  57. 

disqualification  as,  by  expression  of  opinion  upon  merits,  69. 

disqualification  of  without  prejudice,  where  verdict  merely  ad- 
visory, 79. 

as  witness  to  impeach  verdict,  154, 

relation  to  party,  disqualified  as,  69. 

misnomer  of,  when  without  prejudice,  79. 

motive  of,  for  concealment,  upon  voir  dire,  Immaterial,  72. 

expression  by,  of  opinion  on  merits,  what  amounts  to,  74. 

substitution  as^  of  one  not  summoned,  as  irregularity,  75i. 

exhaustion  of,  as  irregularity,  77. 

insanity,  or  severe  illness  of,  as  irrc^^ularity,  76. 

natural  inclination  of,  to  investigate  independently,  157. 

proper  discussion  between,  and  feUow- jurors,  not  interfered  witli 
170. 

statements  of,  impeaching  verdiot  governed  by  same  role  as  af- 
fidavits of,  409. 

showing  required  in  case  of  concealed  disqualification  of,  71« 

See  Irregularity  of  Jury. 

aruBY. 

irregularity  in  advising,  with,  or  without,  request,  44. 

communications  between,  and  judge,  as  irregularity,  44. 

failure  to  deliyer  instructions  or  papers  to,  as  irregularity,  iSt 

impaneling,  irregularity  in  process  of,  67. 

right  of  parties  to  have  poll  of,  55. 

■eparation  of,  without  being  admonished,  as  irregularity,  5Si 

statutes  pertaining  to,  59. 

in  violation  of  positive  statute,  a  fatal  irregularity,  59. 

after  being  sworn,  never  permissible  at  common  law,  59. 
verdict  of,  conceded  unusual  importance  in  certain  jurisdietioa% 
238. 
See  Irregularity  of  Jury;  Misconduct  of  Jury;  Verdict. 
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right  to,  in  general,  63, 

at  common  law,  of  all  offenses  involving  loss  of  liberty,  66* 
meaning  of  constitutional  guarantiee  of,  65. 
constitutional  guaranties  of  right  to,  63. 
may  be  dispensed  with  as  to  petty  statutory  offenses,  66. 
irregularity  in  depriving  party  of,  53, 

JUSTICES'  COUBTS. 

new  trials  in,  governed  by  usual  rules,  28. 

appellate  jurisdiction  of  supreme  court  in  cases  tried  before,  469. 

concurrent  jurisdiction  of,  with  reference  to  right  of  appeal,  469, 

appeals  from,  regulated  by  statute,  744. 

need  not  await  entry  of  judgment,  745. 

how  taken;  effect  of,  745. 

scope  and  limits  of  jurisdiction  of,  744. 

powers  of  superior  court  on  appeal  from,  744. 

trial  de  novo  on  appeal  from,  747. 

undertaking  on  appeal  from,  requirements  as  to,  748. 

action  on  appeals  from,  compelled  by  mandamus  from  supreme 
court,  750. 

proceedings  subsequent  to  action  of  superior  court,  on  appeals 
from,   751. 

all  prescribed  steps  in  appeal  from,  are  judicial,  745. 

right  of  appeal  from,  not  affected  by  nonappearance  of  parties, 
745. 

statement  on  appeal  from,  upon  questions  of  law  alone,  require- 
ments as  to,  746. 

disposal  of  appeal  from,  in  superior  court,  749. 

JUSTIFICATION  OF  SURETIES. 

proceeding  for,  discussed,  557-575. 

requisites  of,  569,  570. 

on  appeals  from  justices'  courts,  570. 

in  appellate  court,  58. 
power  of  lower  court  to  shorten  notice  of,  569,  570. 
may  be  either  before  clerk  or  court,  570. 
notice  of,  requirements  as  to,  570. 

statutory  changes  pertaining  to,  and  effect  thereof,  567,  568. 
distinguished  from,  proceeding  under  amendment  of  1895,  568. 
appellate  jurisdiction  not   dependent   upon,  568. 
waiver  of,  what  constitutes,  572. 
none,  by  surety  company  required,  573. 
stay  pending  proceeding  for,  574. 
as  to  undertaking  failure  of,  no  ground  for  dismissal,  554. 
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KNOWLEDGE. 

of  law  governing  competency  of  witnesses  and  admissibility  of 
evidence  required,  212. 

evidence  presumptively  within,  not  newly  discovered,  207. 

or  lack  of,  relationship  of  juror,  of  no  importance,  72. 

of  juror,  as  disqualification,  168. 

superior,  of  trial  court,  concession  to  in  ease  of  irregularity  of  ad- 
verse party,  80. 

imputation  of,  in  case  of  failure  to  examine  juror  upon  voir 
dire,  71. 

KNOWLEDGE  OP  COURT. 

how  made  available  on  motion  for  new  trial,  408. 

LACHEa      . 

and  delay,  in  prosecuting  proceeding  for  new  trial,  remedies  for, 
382. 
excusable,  in  prosecuting  proceeding    for  new    trial,  relief 

from,  382. 
amounting  to  failure  to  prosecute  proceeding,  showing  of,  383. 
excusable,  relief  from  at  hearing  of  motion,  384. 
shoT^ing  of  excuses  for  at  hearing  of  motion,  384. 
failure  to  make  opportunity  available  in    law,  constituteSi 
where  equitable  relief  is  sought,  752. 

LAPSE  OF  TIME. 

changes  wrought  by,  as  basis  of  objection  to  evidence,  284. 

LAW-BOOK. 

examination  of,  by  jury,  as  constituting  misconduct,  161. 

•'LAW  OF  THE  CASE." 

rule  of  explained  and  illustrated,  691. 

does  not  stand  in  the  way  of  legislative  changes,  691. 
applies  though  question  be  one  of  jurisdiction,  691. 
not  applicable  where  different  state  of  facts  presented,  691. 
binding  as  to  all  points  supporting  decision,  691. 
public  importance  of  question  does  not  warrant  departure  from 

rule  of,  691. 
controlling  decision  is  more  than  mere  authority  under  rule  of, 

691. 
operation  of  rule  of,  not  evaded  by  mere  formal  amendments,  691. 
amendments  to  pleadings  may  relieve  case  from  operation  of  rule 

of,  691. 
case  not  brought  within  rule  of,  by  mere  dicta,  691. 
decision  within  rule  of,  must  be  accepted  with  its  qualifications, 

691. 
effect  under  rule  of,  of  requesting  and  obtaining  decision  on  point, 
691. 
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"LAW  OF  THE  CASE"— Contiimed. 

disi'egard  of  rule  of,  by  lower  court,  constitutes  mere  error,  601. 
mere  recital  of  facts  in  opinion  not  effective  to  bring  caae  within 
rule  of,  691. 

LECTURING  JURY. 

irregularity  of  court,  consistipig  in,  and  warranting  new  trial,  46, 
47. 

LEGAL  RESEARCHES. 

independent,  by  jury,  constituting  misconduct,  161. 

LEGISLATION. 

may  regulate  the  exercise  of  right  to  jury  trial,  67. 

cannot  deprive  party  of,  or  abridge,  common-law  right  to,  jury 
trial,  65. 

subsequent,  effect  of  upon  pending  proceeding  for  new  trial,  15. 

subsequent,  cannot  effect  proceeding  already  disposed  of,  15. 
See  Jurisdiction;   Scope  of  Inquiry  and  Rules  of  Decision  on  Appeal. 

LEGISTiATlVE  POWER. 

to  add,  and  take  away,  grounds  for  new  trial  ample,  22. 
to  proscribe  conditions  governing  trials  undoubted,  22. 

LIEN. 

of  judgment,  effect  upon,  of  appeal,  565. 

MANDAMUS. 

available  to  compel  entry  of  judgment,  486. 

use  of  in  connection  with  hearing  and  disposal  of  motion,  379,  383. 

to  compel  hearing  and'  disposal  of  motion,  no  answer  to,  that  no 

reporter  at  trial,  302. 
to  compel  settlement  of  statement  or  bill,  457. 
remedy  by,  compared  with  that  by  appeal,  499. 
remedy  by,  compared  with  that  by  appeal  to  procure  settlement, 

456. 
lies  to  compel  settlement,  though  proceedinigs  not  taken  down  by 

reporter,  457. 
does  not  lie  to  direct  manner  of  settling  statement  or  bill,  457. 
use  of,  in  cases  appealed  from  justices'  courts,  750. 

S^ONUTES. 

limitation  of  scope  of  inquiry  at  hearing  upon,  392. 
phonographic  notes  as  part  of,  392. 

MISCONDUCT  OF  ADVERSE  PARTY. 

of  small  importance  as  bearing  upon  decision  when  trial  without 
jury,  80. 

See  Irregularity  of  Adverse  Party. 
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MISCONDUCT  OF  JURY. 

general  discuBsion,  147-181. 

a  Biibjent  of  many  phaseii,  147. 

etatutary  and  code  provisions  relating  to,  147. 

must  be  such  as  actually  or  presumptively  n^ativea  &ir  tdsl,  to 

warrant  new  trial,  147. 
importance  of  attendant  circumstances,  147. 
<$haracter  of  act  alleged  to  constitute,  and  attending  drcmnstaiieeB, 

of  controlling  importance,  148. 
term,  often  erroneously  used  interchangeably  with  ''irregolaritj,* 

148. 
difficulty,  in  ca.ses  of,  of  showing  actual  prejudice,  148w 
should  l)e  promptly  called  to  attention  of  court,  149. 

promptly  called  to  court's  attention,  149. 
exceptions  to  rule  requiring  party  to  call,  to  attention  of  court, 

149. 
in  separating,  150-150. 

importance  of  attending' circumstances,  151-153. 

after  final  retirement,  statutory  provisions  relating  to,  15L 

legal  phases  of,  in  California,  152. 

general  view,   150. 

statutes  relating  to,  150. 

great  relaxation  of  ancient  rules  governing,  150. 

divergent  views  in  different  states,  150,  152. 

after  final  retirement,  usually  fatal  to  verdict,  151,  153. 

same  general  principles  apply  in  criminal,  is  in  civil,  cases.  152. 

disscriniinalion  by  courts  without  differences,  pertaining  to,  153. 

principle  relating  to,  of  uniform  applicability,  153. 

consideration  to  be  given  to  srtage  of  trial,  153. 

cases  of  accident  and  necessity  constitute  exceptions  to  rule, 

153. 
no  general  presumption  or  prejudice  from,  in  absence  of  stat- 
utory direction,  154. 
consent  as  affecting,  154. 

when  harmless  and  necessary,  illtistrationB,  156. 
views  in  particular  states,  with  reference  to,  154. 
rule  in  federal  court,  155. 
consisting  in  carrying  on  independent  investigation  and  receiving 
and  considering  unsworn  evidence,  157-174. 
unauthorized  inspection  of  premises,  158. 
agreeing  to  "quotient"  verdict,  179. 
agreeing  to  "quotient"  verdict,  prior  agreement  essential  to 

constitute,  179. 
inattention  and  indifference  to  oath,  180. 
unauthorized  inspection  of  premises  in  criminal  case,  when  and 

where  not,  presumed  to  be  prejudicial,  158. 
reaching  verdict  by  resort  to  chance,  178. 
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lOSCONDUCT  OF  JURY- Continued. 

reaching  verdict  by  resort  to  chance,  different  arrangement  of 
proviEdons  in  Penal  Code  and  Code  of  Civil  Proeedurei  178. 

oral  statements  by  jurors  to  fellow- jurors,  168. 
.experimenting,  160. 

unauthorized  inspection  of  articles  in  evidence,  159. 

receiving  oral  communications  from  others  than  parties,  166. 

receiving  papers  and  documents  irregularly,  162. 

receiving  writings  from  outside  sources,  162. 

receiving  printed  matter  from  outside  sources,  163. 

receiving  oral  communications  from  party,  or  counsel,  164. 

healing  general  comment  on  case  in  promiscuous  assemblage, 
166. 

their  improper  association,  alone,  167. 

receiving  unsworn  evidence,  knowledge  of  juror  imparted  to 
fellow-jurors,  168,  169. 

receiving  evidence  out  of  court,  ignorance  of  party  and  coun- 
sel must  be  shown,  163. 

independent  legal  researches,  161. 

reading  public  prints;   character  of  important,  173. 

disclosing  secretd  of  jury-room,  174. 

drinking  intoxicating  liquors,  175-177. 

drinking  at  bar  of  prosecuting  witness,  84. 

moderate  stimulation  does  not  constitute,  175. 

Iowa  rule  compared  with  rule  of  other  states,  175. 

effect  upon  juror  all  important,  175. 

atage  of  trial  of  but  little  importance,  175. 

concession,  as  to  effect,  to  superior  knowledge  of  trial  judge, 
176. 

should  be  called  to  court's  attention,  177. 
consisting  in  reaching  verdict  by  unfair  means,  178,  180. 
when  and  where  not  presumed  prejudicial,  166. 
prejudice  presumed  to  result  from,  according  to  circumstances,  166. 
proper  discussion  among  jurors,  not  constituting,  170. 
remotal  of  effect  of,  by  instruction,  172. 
essentialB  of  afldavits  charging,  181. 

rules  of  evidence  and  burden  of  proof  at  hearing  of  motion  based 
upon,  406. 

MISCONDUCT  OF  OTHERS  THAN  COURT  OR  PARTIES, 
constitutiug  irregularity,  61. 

MISTAKE. 

ignorance  of  law  does  not  constitute,  766. 

of  law  cannot  constitute  accident  or  surprise,  188. 

governing  competency  of  witness  no  ground  for  new  trial,  212. 
mutual,  as  to  true  theory  of  caee,  constituting  surprise,  198. 
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MISTAKE— Continued. 

in  computation  hy  juxy,  as  ground  for  new  txial  lor  fmrafRftiiaiy  ol 

eividenoe,  241. 
as  ground  for  new  trial  in  Minnesota,  19. 

See  Equitable  Belief  Against  Judgments  and  Daereek 

MISTAKE,  INADVEETENCE,  ETC. 

not  generally  ground  for  new  trial,  183,  18^ 

of  jury,  setting  aside  yerdict  for,  409. 

setting  aside  order  on  motion  for  new  trial  for,  401. 

relief  from,  by  granting  new  trial  of  court's  own  motion^  416» 

in  answer  to  motion  to  dismiss,  659. 

execusable,  in  filing  and  serving  transcript^  relief  fxom,  642. 

in  proceeding  to  settle  statement  or  bill,  relief  from,  451. 

relief  from,  with  reference  to  statements  axal  bills,  445. 

as  ground  for  relief  against  judgment,  766. 

in  record,  on  appeal,  amendment  of,  766. 

of  jury,  exception  in  cases  of,  as  to  scope  of  review,  679. 

renders  issuance  of  remittitur  void,  734. 
See  Hearing  and  Disposal  of  Motion  for  New  Trial;  StatemeDis  tad 

Bills  of  Exception. 
MISTRIAL. 

new  trial  distinguished  from,  9. 

MODE  OF  TRIAL. 

wrong,  irregularity  of  court  consisfing  in,  63. 

MODIFICATION. 

after  decision  on  appeal,  extensive  powers  of  court  with  respect  to, 
730. 
governed  by  like  practice  as  rehearing,  730i, 
may  be  made  of  court's  own  motion,  730. 

MONTANA. 

grounds  for  new  trial  in,  23  note^ 

MOOT  QUESTIONS. 

not  entertained  or  decided,  702. 

]MOTION  IN  ARREST. 

order  of  precedence  of,  381. 

MOTION  FOR  JUDGMENT. 

cannot  be  granted  for  insufBciency  of  evidenee,  240. 
non  obstante,  proper  order  for  disposal  of  at  hearing  of  motian  f« 
new  trial,  381. 

MOTION  FOR  NEW  TRIAL. 

to  be  directed  at  findings  or  verdict,  1. 

must  be  preceded  by  trial  and  decision,  2. 

proper  order  for  disposal  of,  381. 

a  mere  incident,  or  essential  part  of  hearing,  ^.85. 
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[The  figures  refer  to  eeetions.] 
MOTION  TO  QUASH. 

motion  for  new  trial  distinguished  fronii  11. 

MOTION  TO  STRIKE  OUT. 

when  proper,  in  case  of  improper  amendment,  111. 
not  entertained  for  mere  irregularities  and  omissions,  710. 
a  proceeding  not  favored  in  California  supreme  court ;  in  use  else- 
where, 710. 
evidence,  when  proper,  299. 
must  be  specified,  299. 
ruling  on,  of  no  avail  without  exception,  300. 

MOTIONS. 

at  hearing  and  disposal  of  motion  for  new  trial,  880. 

MOTIVE. 

in  case  of  irregularity  of  adverse  parly,  too  much  importance 
sometimes  attached  to,  80. 

NAME. 

wrong,  of  juror,  when  without  prejudice,  79. 

NEGLIGENCE. 

forgetfulness  of  party  and  counsel  as  constituting,  217. 
in  preparation  for  trial,  bars  motion  based  upon  accident  or  sur- 
prise, 189. 

See  Affidavits. 
NEVADA. 

grounds  for  new  trial  in,  23,  note. 

NEW  DEFENSE. 

opportunity  to  set  up,  do  ground  for  new  trial,  5. 

NEW  TRIAL, 
defined,  1. 
exclusive  method  for  review,  in  eame  court,  in  equitable,  as  well  as 

other,  actions,  1. 
distinguished  from  correction  of  conclusions  of  law,  8. 
independent  character  of  proceeding  for,  14,  417. 
exclusive  remedy  for  party  dissatisfied  with  findings,  358. 
may  be  proceeded  for,  by  party  in  whose  favor  verdict  or  decision 

rendered,  358. 
after  decision  on  appeal  from  juetice'e  courts,  may  be  granted,  749. 
none,  in  case  of  judgment  upon  stipulation,  4. 
grounds  for,  relied  upon  must  be  designated  in  notice,  368. 
may  be  granted  of  court's  own  motion,  as  exercise  ofi  special  ex- 
traordinary jurisdiction,  413. 
of  court's  own  motion,  when,  413*416. 

of  court's  own  motion,  comparison  of  jurisdiction  with  same  at 
common  law,  414. 
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(The  figures  refer  to  sections.] 
NEW  TBIAL— CoBtmued« 

of  court's  own  motion,  power  for,  exclusively  otatntory,  414. 
of  court's  own  motion,  limitation  upon  time  for  makii^  order 

for,  415. 
court's  own  motion,  as  result  of  relief  from  mistake^  aeddcntj 
etc.,  416. 
so  waiver  by  proceeding  for  as  general  rule,  422. 
may  be  ordered  by  appellate  court  for  excessive  damages  in  opposi- 
tion to  view  of  lower  court,  232. 
ordered  by  appellate  court,  to  be  entered  according  to  vienrs  ei- 

pressed  in  opinion,  719. 
not  proper  method  of  review,  of  decision  of  supreme  court  in  origi- 
nal proceeding,  728. 
several,  in  same  case,  412. 
second  application  for,  when  entertained,  400. 
proceeding  for  as  hearing  upon  enforcement  of  judgment,  418. 
effect  of  with  reference  to  order  on  appeal,  716. 

order  on  motion  for,  upon  powers  of  trial  court,  559. 
granting,  upon  status  of  parties  at  retrial,  421. 
benefit  of  granting  motion  for,  belongs  exclusively  to  those  joining 

in  motion,  420. 
granting,  reopens  case  upon  all  issues,  unless  restricted,  421. 
relation  of  pending  motion  for,  to  ancillary  process  and  auxiliaiy 

proceedings,  419. 
effect  of  statutory  chaqges  upon  proceeding  for,  previously  begun, 

377. 
statutory   provisions,   effect  of  upon  proceeding,   previously   com- 
menced, 377. 
statutory  requirements  of  statutes  governing  new  trials,  manda- 
tory and  jurisdictional,  2B. 

NEWLY  DISCOVERED  EVIDENCE. 

as  basis  of  motion  for  new  trial,  204-230. 

a  subject  of  much  difficulty  and  divergence  of  opinion,  204. 

statutory  provisions  governing,  204,  205. 

means  evidence  discovered  since  the  trial,  207. 

that  the  evidence,  and  not  merely  its  materiality  must  havt 
been  newly  discovered,  207. 
cannot   be    predicated    upon    facts    known    to  members  of  party'* 

own  family,  207. 
can  only  be  predicated  upon  fadts  or  trartsactione  antedating  trial, 

2C8. 
analogy,  interdependence  and  concurrence  between,  and  accident 

or  surprise  as  ground  of  relief,  185. 
and  accident  or  surprise,  as  joint  grounds  for  new  trial,  185. 
disfavor  of,  as  ground  for  new  trial,  as  tending  to  enlarge 

tion  of  court,  206. 


INDEX  1723 

[The  flgnreB  refer  to  leotions.! 
NEWLY  DISCOVERED  EVIDENCE— Continued. 

recent  tendency  of  courts  to  omit  reference  to  disfaYOT  with  which 

motion  based  upon,  viewed,  206. 
motion  based  upon,  favorably  considered  in  cases  of  concealment 

by  opposing  counsel,  206. 
cannot  be  predicated  upon  perjury  of  witnesses,  as  a  rule,  220. 
predicated  upon  forget  fulness  of  witnesses,  217. 
predicated  upon  forgetfulness  of  counsel,  217. 
sufficient  if  material  as  to  amount  of  recovery,  223. 
cumulative,  discussion  of  rule  as  to,  225,  226. 
inharmonious  decisions   referring  to   cumulative  evidence  offeree! 

as,  226. 
rule  as  to  cumulative  evidence  offered  as,  of  slight  value,  225. 
misleading  definitions  of  cumulative  evidence  offered  as,  225. 
same  rules  applicable  to  merely  impeaching^  as  to  cumulative  evi- 
dence, 227. 
amsft  not  be  merely  defective  to  impeach  witnesses,  227. 
no  objection  to  corroborative  evidence  as  euch,  228. 
probability  of  different  result  must  be  shown  in  affidavit's  setting 

up,  221. 
failure  to  introduce  secondary  levidesxe  in  lanei^'er  to  moition  based 

upon,  213. 
failure  to  apply  for  conUnuance,  in  answer  to  motion  based  upon, 

216. 
mew  trial  not  granted  for,  when  in  conflict  with  that  given  at 

trial,  211. 
failure  to  acquire  knowledge  of  objects  and  transactions  brought  to 

attention  of  party,  as  answer  to,  215. 
failure  to  examine  and  cross-examine  witness  in  answer  to,  214. 
ignorance  of  law  governing  competency  of  witnesses,  aa  affecting, 

212, 
essentials  of  application  based  upon,  205. 
diligence  as  element  of,  must  be  specifically  shown,  218. 
required  in  application  based  upon,  200. 
requires  finding  and  calling  of  witnesses,  210. 
exceptions  to,  and  relaxations  of,  rule  requiring  diligence,  219. 
duty  to  prepare  upon  all  available  defenses,  211. 
requisites  of  affidavits  setting  up  contents  of  lost  papers,  230. 
application  based  upon,  meritorious,  when  sufficient,  204. 
essentials  of,  afiidavits  of  witnesses  upon  motion  based  upon,  230. 
competency  of,  must  be  shown,  224. 
nature  and  materiality  of,  must  be  shown,  218,  226. 
use  of  counter-affidavits  where  application  based  upon,  229. 
limitation  of  consideration  of  counter-affidavits  when  motion  based 

on,  407. 
reference  to  record  upon  motion  for  new  trial  based  upon,  222. 
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[The  flgarei  refer  to  sectiont.] 
NOMINAL  DAMAGES. 

new  trial  not  ,granted  to  enable  party  to  reoo?«r«  249. 

NONJOINDER. 

of  parties,  no  ground  for  new  trial,  6. 
in  motion  for  new  trial,  effect  of,  420. 

NONSUIT. 

error  in  dieciding  motion  for,  considered,  332-354. 

involuntary,  distinguished  from  voluntary  dismissal,  33d. 

same  rules  of  evidence  apply  upon^  whether  trial  by  court  or  juxy, 
351. 

how  right  to,  affected  by  defendant's  pleading,  338. 

grounds  of  motion  for,  must,  as  a  rule,  be  specified,  346,  347,  349. 

how  plaintiff's  evidence  considered  upon  motion  for,  350. 

motion  for,  as  remedy  for  insufficiency  of  evidence,  240. 

submission  of  motion  for,  may  be  set  aside  to  receive  evidence,  S67. 

of  the  judgment  to  which  defendant  entitled  upon  granting  mo- 
tion for,  352. 

NOTICE. 

of  decision,  what  constitutes,  426. 

of  entry  or  filing  of  order,  with  reference- to  service  of  bill,  426. 

of  hearing  of  motion^  when  required,  380. 

of  intention,  cannot  give  second,  so  as  to  extend  time  for  filing 

statement,  426. 
of  justification  of  sureties,  requirements  as  to,  570. 
of  motion,  as  governing  form  in  which  evidence  presented,  410. 
of  motion  to  dismiss  appeal,  requisites  of,  657. 
of  motion  to  dismiss  appeal,  when  dispensed  with,  657. 
of  nonacceptance  of  amendments,  none  required,  452. 
of  time  and  place  for  settlement  of  statement  or  bill,  requisites  ol| 
453. 

See  next  four  subdivisions. 

« 

NOTICE  OF  APPEAL. 

considered,  532-543. 

statutory  provisions  governing,  532,  533,  534. 

two  methods  of  giving,  in  Washington,  534. 

form  and  requisites  of,  534. 

requisites  of,  where  appeal  from  part  only  of  judgment  or  order, 
534. 

must  contain  pr6{>er  signature,  535. 

question  of  proper  attorney  to  sign  considered,  535. 

may  be  effectually  given  by  attorney  other  than  of  record,  and  with- 
out substitution,  535. 

proper  signature  to,  in  criminal  cases,  535. 

required,  in  proper  form,  of  each  judgment  and  order  appealed 
from,  534. 
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[The  ilgnres  refer  to  Bections.] 
NOTICE  OF  APPEAL-ConUnued. 

compliance  with  statutory   requirements  governing  neceasaiy  to 
confer  appellate  jurisdiction,  543. 

filing  and  service  of,  a  jurisdictional  prerequisite^  634, 

time  for  giving  cannot  be  extended,  543. 

cannot  be  dispensed  with  by  stipulation,  543. 

on  whom  ehould  be  served,  536,  538,  541. 

involves  question  of  proper  parties,  respondent,  531. 

meaning  of  ''adverse  party"  used  in  connection  with,  536, 638. 

sense  in  which  filing  and  service  of,  constitutes  taking  of  appeal, 
533. 

relation  of,  to  undertaking,  533. 

filing,  laws  govemiz^  filing  papers  generally  applicable,  639. 

must  be  filed;  statutes  governing,  530. 

filing  of,  must  appear  by  transcript,  638. 

when  to  he  served,  540. 

time  for  giving  inseparably  connected  with  time  for  appealing, 
532. 

appeal  pending  from  time  of  serving  and  filing,  532. 

when  time  begins  to  run  against  right  to  give,  532. 

time  for  giving,  where  judgment  amended,  532. 

how  served,  541. 

connection  of  service  of,  with  filing  undertaking,  541. 

for  purposes  of,  parties  chargeable  with  knowledge  of  entry  in  Cali- 
fornia, 532. 

entry  of  orders  in  prob<ite  matters  as  affecting  time  for  giving,  532. 

proof  of  service  of,  may  be  made  in  California  supreme  court;  other- 
>vi9e  in  certain  states,  638,  648. 

when  service  of,  upon  party  individually  sufficient,  542. 

failure  to  serve  and  defective  service  of,  distinguished^  046. 

service  of,  may  be  waived,  543. 

as  part  of  record  on  appeal,  578. 

need  not  be  container!  in  statement  or  bill,  432. 

an  essential  part  of  record  on  appeal  from  order,  627. 

KOTICE  OF  DECISION. 

required,  to  ripen  time  for  notice  of  intention,  361,  362. 
what  constitutes,  362. 
waiver  of,  363. 

NOTICE  OF  ENTRY  OF  JUDGMENT. 

required  in  some  states  before  time  ripe  for  appealing,  532. 

NOTICE  OF  INTENTION, 
considered,  355-377. 
general  office  of,  355. 
statutory  provisions  pertaining  to,  357. 
inapplicable  decisions  peftaining  to,  357. 
usual  method  of  acquiring  jurisdiction,  355. 
former  practice  of  giving  notice  of  motion,  361. 
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NOTICE  OP  INTENTION-Continued. 
when  time  ripe  for,  360. 

when  time  for,  begins  to  run  against  movant,  361. 
extension  of  time  for  ja^ving,  364. 
when  need  not  be  given  until  notice  of  deeision«  361. 
answers  purpose  of  a  pleading,  355. 
who  entitled  to  give,  358. 

not  usually  part  of  statement  or  bill,  otherwise  in  Ifontanfty 
effect  of  inserting,  in  statement  or  bill,  441. 
mention  of,  in  statement  or  bill  not  necess&ry,  440. 
requisites,  of  generally,  366. 

requisites  of  statement  of  movant's  intention  in,  367. 

requisites  of,  must  designate  the  grounds  relied  upon«  368. 

requisites  of,  designation  of  papers  to  be  used,  369. 

may  designate  various  papers  as  basis,  369. 

restriction  in,  of  motion  to  particular  issues^  374,  394. 

must  be  properly  addressed,  371. 

must  be  properly  signed,  370. 

method  of  stating  grounds  relied  on  in,  368. 

must  be  served,  372. 

improper  joinder  in  connection  with,  372. 

serving,  what  constitutes,  372. 

upon  whom  should  be  served,  359. 

should  be  served   upon  every  party  to  be  adyereely  affected  }fj 

setting  aside  judgment,  359. 
must  be  filed  as  well  as  served,  372. 
what  constitutes  filing  of,  372. 
waiver  of,  what  constitutes,  375. 
amendment  of,  376. 
how  and  when  objection  to  sufficiency  of,  to  be  made,  873. 

OATHS. 

inattention  and  indifference  to,  of  juror,  as  misconduct,  180. 
irregularity  in  administering,  and  failing  to  admimater,  42. 
failure  to  administer,  to  juror,  waived  by  not  objecting,  42. 
substantial  observance  of  statute  governing  required,  42. 
failure  to  administer,  to  witness,  as  irregularity,  42. 
to  bailiffs  in  criminal  cases^  as  irregularity,  42. 

OBJECTION. 

to  competency  not  raised  unless  specified,  277,  278. 

in  case  of  excessive  drinking  of  juror,  should  be  seasonably  pie' 

sented,  177. 
duty  of  party  to  make,  or  call  irregularity  to  attention  oi  oouiti 

62. 
to  irregularities,  must  be  urged  at  first  opportunity,  101. 
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[The  flgnret  refer  to  leetloni.] 

OBJECTION— Continued. 

to  evidenoe,  with  reference  to  relation  of  time,  281. 

must  be  made  at  time  of  oifer^  273. 

must  reach  the  proper  point  of  inadmissibility,  273. 

what  constitutes  sufficient  specification  in,  276. 

based  upon  slight  variance,  required,  280. 

how    made  with    reference  to  changes    wrought  by  lapse  of 

time,  284. 

impeaching  party's  own  witness,  sufficiency  of,  285. 

phraseology  of,  as  basis  of  error,  286. 

that  evidence  is  irrelevant,  immaterial  and  incompetent,  usually 

too  general,  277. 

effect  of  postponing,  and  taking  under  advisement,  289. 

repetition  of,  not  necessary^  when,  296. 
when  general,  sufficient,  288. 

when  none,  necessary  in  case  of  improper  argument  to  Jury,  90. 

to  juror,  should  be  specifically  stated,  258. 

to  statement  or  bill,  may  be  first  formally  made  at  settlement,  462. 

to  transcript,  what  may  be  taken,  and  how,  643. 

proper,  must  appear  of  record  in  order  to  obtain  review,  671. 

how  should  appear  in  bill  of  exceptions,  616. 

by  successful  party,  need  not  be  set  forth  in  bill  or  statement,  428. 

need  not  be  repeated  in  specifications  of  error,  435. 

to  sufficiency  of  notice  of  intention,  how  and  where  made,  373. 

at  hearing,  how  presented  and  disposed  of,  382. 

at  hearing  upon  mimites,  presentation  and  disposal  of,  385. 

based  upon  failure  to  file  affidavits  in  time,  how  presented^  384. 

OFFER  OF  EVIDENCE, 
sufficiency  of,  272. 
speeifying  purpose  of,  271. 

See  Errors  in  Ruling  Upon  Evidence. 

OFFER  TO  MAKE  PROOF. 

in  lieu  of  actual  production  of  evidence,  as  basis  of  error,  290. 
See  Errors  in  Ruling  Upon  Evidenoe. 
OFFICER. 

interested,  in  charge  of  jury,  as  irregularity,  95. 

OPINION  OF  LOWER  COURT. 

distinguished  from  statement  of  grounds  for  order  on  motion  for 

new  trial,  693. 
cannot  be  substituted  for  findings,  600. 
has  no  place  in  record,  693. 

OPINION  OF  SUPREME  COURT. 

and  order  construed  together,  716. 

sometimes  contains  matter  for  future  guidance  of  trial  court,  674« 
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[TlM  flfurM  rsfer  to  Mefioiift.] 
ORAL  CHARGE. 

proper  time  and  form  of  excepting  to,  830. 

ORAL  a^ilMUNICATIONS. 

mieoonduct  of  jury  in  receiving,  104,  166. 

between  jurors  and  outeide  partiea,  when  prejudicial,  when  hum- 
lees,  165, 

ORDER. 

statutory  definition  of,  496. 
distin^iehed  from  judgment,  488. 

0(Miditiona]y  effect   of  performance   and   nonperformance  of  terms 
of,  406. 
terms  and  conditions  of,  must  be  reasonable,  404. 
on  motion  for  new  trial,  power  of  court  to  make,  404^  405. 
construction   ol,   405. 
conditions  in,  what  constitutes  performance  of,  405. 
on  motion  fox  new  trial,  finality  of,  400. 

reasons  for  making,  when  and  how  far  c<msidered,  399. 
when  to  be  incorporated  in  statement  or  bill,  432. 
limitation  of,  to  particular  iseuee,  394. 
setting  aside,  for  mistake,  inadvertence,  etc.,  401. 
construction  of,  399. 
for  new  trial  upon  court's  own  motion,  to  be  mode  within  limited 

time,  415. 
granting  new  trial,  nmy  be  made  after  affirmance  of  judgment  on 

appeal,  417. 
what  conetitutes,  for  purposes  of  appeal,  496. 
to  be  effective  must  be  positive  direction,  496. 
for  purpose  of  appeal,  not  required  to  be  made  in  open  court,  496. 
generally,  as  subject  of  appeal,  496^510. 
void,  but  in  due  form,  is  appealable,  510. 
appeal  from,  authorized  by  statute,  497. 
appeal  lies  from  original  only;  exceptions,  498,  511,  512. 
on  motion  for  relief  from  "proceeding,"  appeal  may  be  taken  tnm, 

499. 
entry  or  filing  of,  a  prerequisite  to  right  of  appeal  from,  518. 
appeal  cannot  be  taken  from,  by  party  shown  on  face  of  judg- 
ment to  have  no  interest,  527. 
appellate  rights  of  persons  not  original  parties,  with  respect  to, 

508. 
appellate  right  of  party  with  respect  to,  as  against  intruder  into 

action,   609. 
on  motion  for  new  trial,  appealability  of,  discussed,  501. 
refusing  to  dissolve  attachment,  appealability  of,  504. 
changing  place  of  trial,  appealability  of,  505. 
in  contempt   cases,  usually  not  reviewable  on  direct  appeal;  «• 
cepcioiu  as  to  particular  states,  506. 
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OBDEB— Continued. 

in  partition,  appealability  of,  513. 

pertaining  to  costs,  considered  with  relation  to  judgment,  mil 
respect  to  their  appealability,  619,  520. 
amount  involved  in,  as  affecting  appealability  of,  520. 
appealable  without  appeal  taken  from  judgment,  520. 
ex  parte,  appealability  of,  considered,  502. 
in  injunction  case,  appealability  of,  503. 
granting  temporary  injunction,  must  be  appealed  from  before  same 

19  perpetuated,  503. 
on  motion  to  vacate  judgment,  when,  and  when  not^  appealable^ 
€00. 
showing  required,  500. 
in  probate  proceeding,  distinguished  from  judgment,  511. 

appealability  of,  511-616. 
in  probate,  policy  of  law  to  curtail  appeals  from,  511. 
on  motion  for  new  trial  in  probate,  appealability  of,  512. 
in  probate,  statutory  provisions  governing  appeal  from,  511. 
granting,  refusing  to  grant,  revoking  or  refusing  to  revoke,  let- 
ters testamentary,   of  administration,  or  of  guardianship,   ap- 
pealability of,  514. 
for  judgment,  for  the  payment  of  a  debt,  claim,  legacy,  or  distribu- 
tive share,  in  probate,  appealability  of,  516. 
eettling  an  account  of  an  executor,  administrator,  or  guardian,  or 
refusing,  allowing  or  directing  the  distribution  or  partition  of 
an  estate  or  any  part  thereof,  appealability  of,  616. 
special,  meaning  of,  517. 

as  to  relation  of,  to  final  jud^^ent,  618. 

after  final  judgment,  appealability  of,  617-621. 

for  purpose  of  appeal,  must  not  be  reviewable  on  appeal  from 

judgment,  517,  618. 
made  after  final  judgment,  illustrations  of  appeals  from,  521. 
made  after  final  judgment,  little  aignifioance  of,  in  probate 
nuitters,  517. 
on  motion  for  new  trial,  distinguished  from  special  order  made 
after  final  judgment,  617. 

ORDER  OF  PROOF. 

statutes  governing,  266. 

ORECK)N. 

grounds  for  new  trial  in,  23,  note. 

Jurisdiction  in,  to  grant  new  trials,  similar  to  tBat  exercised  at 

common  law,  19. 
limited  power  of  review  of  order  on  motion  for  new  trial  in,  19. 

OVERSIGHT. 

cannot  constitute  accident  or  surprise,  19?. 

New  Trial,  Vol.  H-lOP 
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PANEL. 

party  entitled  to  full,  before  exercising  right  of  challengv,  263. 

PARTIES. 

to  proceeding  for  new  trial,  358. 

necessary  and  proper,  to  suit  for  equitable  relief  against  judgmeot, 

773. 

to  appellate  proceeding,  consideration  of,  522-531. 

statutory  provisions  governing,  522. 

who  are,  with  respect  to  right  to  appeal  from  orders,  508,  509. 

** aggrieved,"  meaning  of,  with  reference  to  appeals,  525. 

are  "aggrieved"  whose  substantial  rights  are  incidentally  affected, 

530. 
to  appellate  proceeding,  tests  for  determining  who  proper,  523-527. 
having  no  interest  in  judgment,  may  not  appeal,  527. 
other  than  original,  appellate  rights  of,  630. 
sppellant,  outside  parties  may  become,  when  and  how,  530. 
by  intervention,  appellate  rights  of,  530. 
respondent,  closely  connected  with  subject  of  notice  of  appeal,  and 

thus  treated,  531. 
recovering  judgment,  appellate  rights  of,  528. 
transfer  of  interest  of,  as  affecting  right  of  appeal  by,  529. 
holding  fiduciary  relation,  appellate  rights  of,  526. 
loss  of  interest  by,  as  affecting  appellate  rights  of,  529. 
appellant,  need  not  wait  until  steps  taken  to  enforce  judgment  or 

order,  before  appealing,  525. 
status  of,  maintained  by  filing  stay  bond  on  appeal,  559. 
joinder  of,  in  appeal,  a  subject  of  little  importance,  524. 
want  of  jurisdiction  of,  as  ground  for  dismissing  appeal,  643. 
court  may  discriminate  between,  in  order  disposing  of  motion,  395. 
nominal,  same  degree  of  diligence  required  of,  as  of  real,  209. 
duty  of,  to  make  full  disclosure  as  to  witnesses  to  counsel,  209. 

PARTITION. 

appealability  of  orders  in,  513. 
new  trial  in,  21. 

PERSUASION. 

of  jury  by  judge,  as  irregularity,  46. 

PHONOGRAPHIC  REPORT. 

meaning  of,  in  connection  with  Bearing  of  motion,  392. 
not  essential  to  hearing  upon  minutes,  392. 

PLEADINGS. 

to  reach  defects  in,  no  ground  for  new  trial,  6. 

stntutes  giving  and  r^ulating  right  to  amend,  liberally  construed, 

105. 
defectiveness  in,  distinguished  from  absence  of,  353. 
defects  in,  and  objections  to,  not  considered  at  hearing  of  motion, 

388. 
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POINTS  AND  AUTHORITIES, 
rules  of  practice  governing,  6D7. 
appellant  should  make  all  his,  in  opening  brief,  699. 
additional,  should  not  be  filed  at  final  hearing,  699. 
should  not  be  reserved  for  petition  for  rehearing,  700. 
failure  to  file,  as  ground  for  dismissal,  654. 
suggestions  as  to  essentials  of,  697. 
duty  of  respondent  to  answer,  698. 
improper  matter  in,  how  dealt  with,  701. 
striking  out,  for  containing  improper  matter,  701. 
not  stricken  out  for  mere  misstatement  of  facts,  or  misrepresenta- 
tion of  record,  701. 

POSTPONEMENT. 

of  hearing  of  motion,  largely  discretionary,  387. 
of  ruling,  error  herein  considered,  289. 

PRACTICE. 

general  matters  of,  in  appellate  court,  696-710. 
governing  argument  in  appellate  court,  696. 

points  and  authorities,  697. 

the  rendition  of  decisions  by  appellate  courts,  703. 
where  succession  of  interest,  pending  appeal,  704. 
proper,  for  correction  of  mistake  in  supreme  court  record,  729. 

PRAYER. 

may  be  amended,  120. 

PRECEDENTS. 

value  of  as  establishing  limitation  upon  power  to  grant  new  trials, 
20. 

PREJUDICE. 

test  as  to,  with  reference  to  instructions,  321. 
not  shown  when  newspaper  reaching  juror  correctly  states  evi- 
dence and  proceedings,  173. 
actual  need  not  usually  be  shown  from  oral  communications  by 

party  or  counsel  to  jury,  164. 
in  case  of  misconduct  of  jury,  need  only  be  made  potentially  to 

appear,  148. 
showing  of,  required,  where  ruling  postponed,  289. 
slight  showing  of,  sufficient  where  verdict  returned  in  absence  of 

counsel,  55. 
none,  where  irregularity  of  jury    trivial    79. 
decisions  that  showing  of,  necessary,  in  case  of  disqualified  juror, 

69. 
resulting    from    jury    receiving    unsworn  evidence,  removal  of,  by 

instruction,  163. 
showing  of,  necessary  to  entitle  party  to  standing  as  appellant, 

525. 
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PREJUDICE — Continued. 

presumption   of,  dependent   upon  cfa&racter  of  unsworn  evidence 
received,  165. 
in  cane  of  improper  statements  by  juror  to  fellow- jurors,  171. 
when  adverse  party  converses  with  juror  about  case,  85. 
in  case  of  irregularity  of  adverse  party,  divergent  viewsi  here- 
in, 80. 
presumed  to  result  from  improper  argument,  when,  90. 

from  communications  with  jury  calculated  to  impress  them 
against  losing  party,  166. 
whether  presumed  in  case  of  improper  public  prints  reaching  jnry, 

173. 
may   be  presumed   from   circumstances   attending   intercourse  be- 
tween party  and  juror,  88. 
when,  and  when  not,  presumed,  in  ease  of  unauthorized  inspection 

of  premises  by  jury,  168. 
in  case  of  separation  of  jury,  no  general  rule  of  presumption  of, 

154. 
whether  resulting  from  error,  a  judical  question,  689. 
none,  presumed  where  failure  to  admonish  jury  upon   slight  or 

momentary  separation,  58. 
no  presumption  of,  in  federal  court,  in  case  of  separation  of  jury» 

155. 
rebutting  presumption  of,  at  hearing  of  motion  for  new  trial,  406. 

PREPARATION  FOR  TRIAL. 

must  be  commensurate  with  any  proof  that  may  be  reasonably 
anticipated,  189. 

best  showing  by  opposite  party  to  be  anticipated,  202. 

prevention  of,  by  deception  of  adverse  counsel,  constituting  sur- 
prise, 196. 

PRESUMPTIONS. 

against  error,  in  appeal,  685. 

and  their  rebuttal,  686. 
arising  upon  the  record,  in  criminal  caee,  740. 
as  to  sufficiency  of  notice  of  intention,  440,  441. 
of  injury  in  case  of  irregularity,  36. 

from  irregularity  of  adverse  party,  80. 
from  error,  given  a  freer  operation  in  criminal  than  in  civil 
cases,  741. 
of  knowledge  of  contents  of  public  records,  213. 
of  prejudice  from  error  or  irregularity  considered,  689. 

from    erroneotis    admission  of    evidence;  peculiar  distinctions 

in  certain  jurisdictions,  689. 
none,  where  record  does  not  purport  to  contain  all  the  evi- 
dence, 684. 
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PBBSUMPTIONS-  Continued. 

arising  from  improper  association  of  jurors,  167. 
from  improper  statementa  by  juror  to  fellow-jurors,  171. 
from  unauthorized  and  unexplained  separation  of  jury,  151. 
none,  in  federal  court,  in  cases  of  separation  of  jury,  155. 
in  case  of  conversation  between  counsel  and  juror,  86. 
upon  showing  of  misconduct,  148. 
of  correction  of  improper  remark  of  cofunsel  by  instruction,  428. 
of  due  obserA'ance  of  order  of  disposal  of  issues,  40. 
in  favor  of  judgment  or  order  appealed  from,  limit  review,  684. 
judgment  or  order  appealed  from  must  be  overcome  by  appe- 
lant, 684. 
judgment  or  order,  operation  of,  modified  on  appeal  from  non- 
suit, 684. 
affirmative  act  of  court,  easily  overcome,  684. 
propriety  of  amendment,  in  absence  of   affirmative  showing, 
696. 
in  cape  of  excessive  judgment,  that  excess  was  for  costs,  686. 
erroneous  refusal  to  instruct,  684. 
of  statements  and  bill  of  exceptions,  687. 
as  to  use  of  statement  or  bill  on  motion,  423. 
none,  where  instruction  erroneous  under  any  and  all  circumstances, 

684. 
of  regularity  in  proceedings  to  settle  statement  or  bill,  456. 
of  consent,  making  of  orders,  service  of  notices,  etc.,  684^  686. 
of  waivcT  of  fimlinga,  690. 
not  strong,  590. 
easily  overcome,  684. 
of  jury  trial,  how  overcome,  684. 
where  no  diligence  shown,  190. 
operation  of,  not  the  Fame  where  evidence  has  been  rejected  aa 

where  admitted,  684. 
that  court  fully  instructed  jury,  684. 
same,  in  casjBs  of  irregularity  and  error,  upon  review,  3,  8. 
that  court  admonished  jury  in  case  of  improper  remarks,  684. 
that  evidence  witMn  knowledge,  as  answer  to  alleged  newly  dis- 
covered evidence,  207. 
that  evidence  erroneously  admitted  stricken  out,  where  no  affirma- 
tive showing,  686. 
that  incompetent  evidence  was  limited  by  instructions,  428. 
that  grotmds  specified  in  statement  or  bill  were  in  fact  argued, 

440,  441. 
that  one  against  whom  judgment  rendered,  or  order  made,  is  ag- 
grieved thereby,  526. 
.    that  party  aggrieved  by  judgment  against  him,  rebuttal  of.  !Pi7, 
that  statement  or  bill  contains  all  material  evidence,  427,  431. 
easily  overthrown,  427. 
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PBE8UMPTI0NS— Continued. 

none,  where  record  does  not  purport  to  contain  all  the  cn- 
dence,  684. 
where  record  fails  to  show  date  of  filing  oon^laint^  636. 

PRIVILEGED  COlOiUNICATIONS. 

what  constitutes  proper  and  timely  objection  to,  273,  275. 

PROBATE  PROCEEDINGS. 

appeals  from  judgments  and  orders  in,  511-516. 
contest  for  family  allowance,  no  new  trial  of  order  for,  21. 
jurisdiction  to  grant  new  trials  in,  21. 
of  what  orders  in,  new  trial  may  be  granted,  21. 
order  in,  for  probate  of  will,  proper  subject  of  motion  for  nev 
trial,  21. 

PROCEEDING. 

for  new  trial,  various  methods  of  instituting,  36. 
settlement  of  statement  or  bill  constitutes  a,  423. 

PROSECUTING  WITNESS. 

may  not  communicate  with  jury,  164. 

treated  as  adverse  party  with  respect  to  irregularities  of.  85. 

PUBLIC  INTEREST. 

may  warrant  review  ol  decision  upon  immaterial  point,  674. 

PUBLIC  POLICY. 

effect  of  rule  of,  in  cases  of  irregularity  of  adverse  party,  88. 

"QUOTIENT"  VERDICT, 
defined.  179. 
exception  as  to,  under  rule  excluding  affidarits  of  jurors,  409. 

REARGUIVIENT. 

on  account  of  equal  division  of  court,  732. 

REASONABLE  DOUBT. 

must  be  removed  by  evidence  in  criminal  cases,  239. 

RECIT.^LS. 

in  judgment,  force  and  effect  of,  487. 

RECORD  ON  APPEAL. 

from  judgments,  generally,  576-578. 

statutory  provisions  pertaining  to,  676. 

statutory  designation  of  papers  constituting,  exclusive,  577. 

judgment-roll  as  part  of,  577. 

notice  of  appeal  as  part  of,  578. 

statement  on  motion  for  new  trial  made  on  minutes  as  part  of, 
630. 
from  justices*  courts,  what  constitutes;  statutes  governing,  747. 

how  transmitted,  747. 
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.  from  order,  622-6^2. 
general  view,  622. 
judgmentrroll  not  neceesarily  any  part  of,  624,  626. 
from  intermediate  orders,  and  special  orders  made  after  final  judg- 
ment, 622-626. 
from  order,  notice  of  appeal  an  essential  part  of,  627. 
statutory  changes  pertaining  to,  623. 
on  motion  for  new  trial,  627-632. 
statutory  designation  of,  627. 
entries,  considered  in  review  of  action  of  court  upon  amendments, 

104. 
how  far  stipulation  as  to,  sufficient,  636. 
in  criminal  cases,  what  constitutes,  738. 

illustrations  of  rule  that  error  must  affirmatively  appear,  738. 
opinion  of  lower  courts  no  part  of,  693. 
proof  of  service  of  notice  of  appeal  as  part  of,  678. 
recitals  by  clerk  as  to  what  constitutes,  of  no  force  or  effect,  637. 

TJECOUPl^rENT. 

new  trial  for  excessive  damages  upon  claim  in,  233. 

REDUNDANCY. 

in  statement  or  bill,  to  be  stricken  out,  431. 

REEXAMINATION. 

the  equivalent  of  retrial  as  used  in  the  code,  1. 
subject  of,  and  grounds  for,  to  be  distinguished,  4. 
reaches  back  to,  and  begins  at  pleadings,  2. 
must  be  of  material  issue  arising  upon  pleadings,  4. 
none,  in  case  of  agreed  facts,  4. 

REFERErS. 

proceedings  before,  are  quoad  those  of  the  court,  436. 
statutory  provisions  relating  to  proceedings  before,  436. 
what  decisions  by,  proper  subjects  of  motion  for  new  trial,  16. 
applicability  of  statutes  governing  new  trials  to  trials  by,  16. 

REHEARING,  AMENDMENT  AND  CORRECTION, 
considered,  725-732. 

REHEARING. 

power  to  grant,  inherent,  725. 

distinguished  from  hearing  in  bank,  721. 

constitutional  and  statutory  provisions  governing,  725. 

legislature  cannot  prescribe  exclusive  method  for,  725. 

most  statutes  seeking  to  regulate,  invalid,  725. 

order  granting  after  time  fixed  in  constitution,  void,  727. 

only  granted  of  final  judgments  and  orders,  725. 

not  granted  upon  purely  teohnical  grounds,  725. 
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and  hearing  in  bank,  not  a  matter  of  legal  right,  727. 

only  matters  of  record  can  be  properly  urged  aa  groimd  lor,  727. 

points  waived  cannot  be  reheard  upon,  672. 

and  hearing  in  bank,  proceedings  for,  727. 

petition   for,  must  be  filed   and   question  of,  disposed   of  before 

issuance  of  remittitur,  727. 
filing  petition  for,  deposit  in  express  office  in  proper  time  eqni^r 

lent  to,  734. 
after  decision  in  original  proceeding,  728. 
permisAible  after  decision  by  the  court  in  bank,  725, 
upon  appeal  from  justices'  courts,  unknown  to  practice,  749. 

RELATIONSHIP. 

to  adverse  party,  in  case  of  irregularity^  83. 

RELIEF  GIVEN  ON  APPEAL, 
discussion  of,  711-724. 
methods  and  forms  of  directing,  716. 
power  to  grant,  exercised  in  great  variety  of  forms^  712. 
power  over  subject  of,  given  by  constitution,  711. 
statutory  provisons  on  subject  ot,  711. 
in  grantinQf,  making  of  findings  on  omitted  issues  not  permissibly 

71«. 
where  trial  court  had  no  jurisdiction,  712. 
restitution  as  part  of,  may  be  directed,  but  not  directly  enforced, 

713. 
may  consist  in  modification  upon  remission  of  excess,  713. 
modification  as,  may  be  conditional,  713. 
conditional,  performance  of  conditions,  713. 
conditional,  effect  of  performance  or  nonperformance  of  condition^ 

713. 
where  remission  of  part  of  judgment  permitted,  713. 
order  remanding  adds  nothing  to  reversal  as,  716. 
where  court  equally  divided,  724. 
effect  of,  upon  powers  of  lower  court,  719. 
title  vested  under  judgment  not  devested  by  reversal,  717. 
case  reinstated  on  reversal  of  order  granting  nonsuit,  othenriee 

where  appeal  from  the  judgment  of  nonsuit,  717. 
where  conflicting  orders  in  same  case,  718. 
where  appeal  frivolous,  721. 

may  extend  to  compelling  restitution  of  costs,  720. 
consisting  in  reversal,  effect  of  upon  other  proceedings  in  case,  717. 

reversal,  restitution  upon,  720. 

allowance  of  damages  upon  dismissal,  722. 

allowance  of  costs,  723. 

allowance  of  attorney's  fees,  723. 

judgment  final  for  appellant,  when  granted,  714. 
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BELIEF  GIVEN  ON  APPEAL- Continued. 

final  judgment  for  appellant,  not  granted  when  it  appears  that 

full  justice  may  not  have  been,  done,  714. 

modification  in  various  forms,  713. 

modification  requires  complete  record,  718,  714. 

modification  by  etriking  out  and  affirming,  713,  715. 

conditional  modification,  may  be  made  directly  or  directed,  713. 

conditional  dismissal,  when  directed,  713. 

modification,  is  sometimes  made  directly^  and  sometimes  di- 
rected to  be  made,  713. 

in  granting,  evidence  not  made  basis  of  order,  715. 
functions  of  trial  court  not  assumed,  715. 
order  for  new  trial  adds  nothing  to  reyersal,  716. 
new  trial  may  be  limited  to  particular  issues  or  parties,  716. 
court  may  discriminate  between  parties  as  well  as  issues,  612. 
court  may  reverse,  or  affirm,  as  to  some,  and  modify  as  to 

others,  712. 
court  nmy  reverse  and  direct  a  new  trial  as  to  some,  and  af- 
firm as  to  others,  712. 
court  may  order  retrial  as  to  some  and  <ii<iwiiaff^i  as  to  others, 
712. 
ordering  new  trial  as  part  or  all  of,  711. 
reversal  of  order  denying  new  trial,  reverses  judgment,  717« 

REMITTITUR. 

issuance  and  recall  of,  733,  734. 

general  rules  governing  issuance  of,  733. 

issuance  of  considered  with  reference  to  rehearing,  727. 

regular  issuance  of,  devests  jurisdiction^  733. 

recall  of,  734. 

proper  proceedings  for  recall  of,  734. 

issuance  of,  by  mistake,  or  fraudulently,  treated  as  a  void  act,  734*. 

inquiry  as  to  regularity  of  issuance  of,  not  confined  to  reoord« 

734. 
how  recall  of,  with  reference  to  costs  obviated,  734. 
no  technical  rule  as  to  who  entitled  to  recall  of,  734. 
not  recalled  where  no  useful  purpose  thereby  served,  734. 

REPORTER. 

inability  of,  to  transcribe  notes  as  irregularity,  60. 

REPORTER'S  NOTES. 

purpose  of  statute  in  requiring  to  be  filed,  431. 

mere  transcription  of,  not  equivalent  of  statement  or  bill,  431, 443. 

not  to  be  incorporated  in  settled  statement  or  bill,  447. 

RESTITUTION. 

when  ordered  upon  reversal,  720. 

See  Relief  Given  on  Appeal* 
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RETKIAIi. 

in  COM  of  defective  and  incomplete  verdict^  254. 

See  New  Tri&L 
RULES  OF  COURT. 

flanctioning  and  requiring  bills  of  exception  on  appeals  from  or- 

den,  624. 
governing  oral  argument  in  appellate  conrt,  696. 
points  and  authorities,  697. 
the  filing  of  points  and  authorities,  654. 
the  printing  of  transcripts,  634. 

preparation,  arrangement  and  uses  of  transcript,  633. 
arrangement  of,  and  index  to,  transcript,  635. 
transcripts,  duty  of  complying  with,  derolvee  apom  appe11ar.t, 

642. 
filing  and  service  of  transcript,  and  dismissal  for  faflnre  there- 
in, 642,  651. 
cure  of  defects  in  transcript,  650. 
objections  to,  and  amendment  of  transcript,  643,  644. 
rehearing  and  hearing  in  bank,  725,  727. 
to  what  extent  may  be  suspended  by  stipulation,  709. 

SCOPE  OF  INQUIRY  AND  RULES  OF  DECISION  ON  APPEAL 
considered,  670-695. 

cannot  be  enlarged  by  statute,  694,  695. 
abortive  attempts  of  legislature  to  limit  or  enlarge,  694,  695. 
discretion  where  mistake,  misapprehension,  etc,  of  jury  as  affect- 
ing, 679. 
where  no  conflict  of  evidence,  681. 

not  affected  by  question  whether  point  argued  in  lower  court,  675. 
how  far  affected  by  defects  in  pleadings,  675. 
how  affected  by  insufficiency  of  findings,  675. 
where  complaint  fatally  defective  and  incurable,  675. 
special  demurrer,  grounds  for,  not  reviewed,  where  n<me  interposed 

in  trial  court,  671. 
often  extensive,  in   order   to   discover   whether   error  prejudicisl, 
678. 

where  damages  alleged  to  be  excessive,  678. 

where  mistake,  misapprehension,  etc.,  of  jury,  679. 
general  view  of  limitations  upon,  670. 
may  be  limited  by  admissions  of  counsel,  672. 

by  theory  of  case  adopted  in  trial  court,  671. 

by  record,  671,  675. 

by  sixty-day  provision  of  California  statute,  532. 

by  presumption  against  error,  685,  686. 

by  record,  as  to  order  on  motion  for  new  trial,  671. 

by  failure  to  present  points  in  lower  court,  671. 

to  grounds  of  motion  specified  in  record,  671. 

by  stipulation  or  waiver,  672. 
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[The  flgnret  refer  to  sections.] 
SCOPE  OF  INQUntY  AND  BULES  OF  DECISION  ON  APPEAL— 
Continued. 

by  the  briefs  or  in  argument,  672. 

none,  essentially,  by  limitation  of  argument  on  appeal,  673. 
by  materiality  of  points  presented,  674. 
by  consent,  676. 
by  estoppel,  677. 
by  conflict  of  evidence,  678. 
by  rule  against  decision  of  questions  of  fact,  678. 
by  rule  that  court  will  not  investigate  as  to  weight  or  prepon- 
derance of  evidence,  678. 
where  decision  and  inference  from  circumstances,  682. 
where  negligence  inferred  from  circumstances,  682. 
by  concessian  to  discretion  of  trial  court,  683. 
by  presumptions  in  favor  of  judgment  or  order  appealed  from, 

684. 
by  rule  that  matter  complained  of  must  affect  a  party  entitled 

to  appeal,  and  actually  appealii^,  688. 
with  respect  to  immaterial  or  nonprejudicial  matters,  689. 
by  rule  that  facts  not  decided,  exception  under  rule  of  "law  of 

the  case,"  691. 
by  rule  of  *'law  of  the  case,"  697. 
by  doctrine  of  stare  decisis,  692. 
none,  by  reasoning  of  lower  court,  693. 
modifications  of  general  rules,  in  certain  states,  680. 
the  same  in  criminal  as  In  ciyil  cases,  742. 
distinction  as  to,  in  cases  of  default,  judgments,  690. 
at  hearing  of  motion,  circumscribed  by  record,  388. 

made  on  statement  or  bill  of  exceptions,  389,  393,  432. 
limitation  of,  by  grounde  specified,  389. 
when  made  upon  minutes,  392. 
where  motion  made  on  affidavits,  390. 

SECONDARY  EVIDENCE. 

what  constitutes  proper  and  timely  objection  to,  274 

SERVICE, 

of  statement  or  bill,  time  for,  and  requisites  of,  448. 
must  be  within  legal  time,  426. 
extension  of  time  for,  by  order  of  court,  460. 
extension  of  time  for,  by  stipulation,  449. 
relief  from  failure  of,  by  motion,  451. 
of  notice  of  appeal,  what  constitutes,  sufficient,  640-542. 
of  papers  on  appeal,  governed  by  general  rules  on  subject  of,  648, 
661. 

SHERIFF. 

when  party,  or  interested,  may  not  associate  with  jury,  164. 
mistake  of,  in  adjourning  court,  as  irregularity,  61. 
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[The  flffarea  refer  to  sections.] 
SHEBTTT— Continued. 

disqualification  of,  to  summon,  or  have  charge  of  juiy,  proper 
tice,  05. 

SICKNESS. 

Qi  juror  during  trial,  as  irregularity,  76. 

SIGNATITRB. 

required  to  notice  of  intention,  370. 

of  attorney  proposing  statement  or  bill  neoessaiy,  432. 

proper  to  notice  of  appeal,  required,  535. 

of  jud^^,  to  judgment,  not  necessary,  485. 

SPECIAJ^  CASES. 
or  proceedings, 
appellate  jurisdiction  in,  477. 

SPECIAL  01U>£K.      See  Orders. 

SPECIAL  PROCEEDINGS. 

jurisdiction  to  grant  new  trials  in,  21. 

same  rules  applicable  in,  with  reference  to  insuffideiK^  of  endeooe 
AS  in  civil  actions,  248. 

SPECIFICATIONS. 

questions  of  what  are  sufficient,  are  legal,  434. 

partake  of  the  character  of  notice,  434. 

true  office  and  necessity  for,  433. 

differentiation  with  respect  to,  between  statements  and  bills,  433. 

differing  provisions  as  to,  with  reference  to  statementa  and  biUfl  of 

exceptions,  423. 
in  bills  of  exceptions,  requisites  of,  610. 
notice  containing,  cannot  be  substituted  for,  440. 
are  act  <5T  attorney  proposing  statement  or  bill,  440. 
proper  place  for,  in  statement  or  bill,  440. 
sufficiency  of,  as  to  amount  of  recovery  on  contract,  439. 
Bhould  he  under  proper  subdivision  of  the  statute  providing  lor  UBW 

trials,  439. 
of  errors,  when  neceseary,  and  requisites  of,  435. 

need  not  contain  repetition  of  objections,  435. 

pertaining  to  amendments,  438. 

pertaining  to  instructions,  simple  fonn  of,  435. 

form  and  requisites  of,  in  statement,  433. 

required  in  statement,  though  but  one  point  complained  ol,  431 
none,  of  errors  of  law  required  in  bills  of  exceptions,  619. 
necessity  for,  where  insufficiency  of  evidence  relied  upon,  423. 
of  insufficiency  of  evidence,  requisites  of,  434. 

which  merely  attack  findings,  usually  insufficient;  ezceptioiii^ 
34. 

same  rules  as  to,  govern  in  equity  as  in  legal  cases,  434. 
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SPECIFICATIONS—  Continued. 

which    merely  attack  judgment  or  conclusions  of  law,  insuffi- 
cient, 439. 
of  mere  matters  oi  evidence,  insufficient,  434. 
should  be  separate  and  difftinct  from  specifications  of,  error, 

434. 
should  be  distinct  from  speciflcaition  that  verdict,  or  other  de- 
cision against  law,  434. 
sufficiency  of  where  there  is  no  evidence,  434. 
general  sufficient,  when,  434. 
required,  on  motion  for  nonsuit,  346,  347. 

degree  of  particularity  of,  required  upon  motion  for  nonsuit,  348. 
when  not  required  in  motion  for  nonsuit,  349. 
of  grounds,  requisites  of,  in  notice  of  intention,  368. 
sufficiency  of,  in  objection  to  evidence,  276. 
in  objection  to  evidence,  when  none  required,  288. 
none  required,  where  "verdict  or  other  decisions  against  law"  relied 

upon  for  new  trial,  437. 
of  groimdfl  for  dismissal  of  appeal  required,  662. 
See  Notice  of  Intention;  Statements  and  Bills  of  Exceptions. 

STARE  DECISIS. 

doctrine  of,  limited  to  decisions  in  same  state,  692. 
less  fttrongly  asserted  than  formerly,  692. 
as  applicable  to  questions  of  constitutional  construction  as  to 

other  questions,  692. 
applies  to  each  point  supporting  decision,  692. 
applicable  to  decisions  only,  not  to  mere  dicta,  692. 

STATEMENTS. 

former  and  present  uses  of,  424. 

necessity  for,  as  basis  of  motion  for  new  trial,  424. 

similarity  in  preparation  and  uses  of,  to  bills  of  exceptions,  423. 

what  constitutes  diligence,  in  procuring  settlement  of,  426. 

abandonment  of  opposition  to  settlement  of,  not  presumed,  424. 

filing  of,  statutory  provisions  relating  to,  425. 

relation  of  filing  of,  to  engrossment,  425. 

filing  of  before  service,  still  required  in  some  states,  425. 

must  be  served  within  legal  time,  426. 

differentiated  from  bills  of  exceptions  with  respect  to  specifications, 

433. 
limit  scope  of  inquiry  and  measure  power  of  court,  424. 
constitute  record,  without  which  court  cannot  act,  424. 
uses  of,  on  appeal,  424. 
pri  pared  after  order  on  motion  for  new  trial  on  minutes,  use  of 

on  appeal  from  judgment,  423,  639. 
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[The  flgures  refer  to  sections.] 
STATEMENTS  AND  BILLS  OF  EXCEPTIONS, 
considered,  423-461. 

settlement  of,  constitutes  a  proceeding,  423. 
each  step  in  settlement  of  constitutes  a  proceeding,  445. 
statutory  provisions  governing,  423. 

statutes  relating  to  proceeding  for  settlement  of,  mandatory,  426. 
statutory  essentials  of  cannot  be  dispensed  with  by  stipulation,  431. 
slight  irregularity  in  proceeding  to  settle,  unimportant,  423. 
preparation  and  uses  of,  compared,  613. 
methods  pursued  in  settlement  of,  the  same,  423,  613* 
general  similarity  in  uses  of,  423,  613. 

meanings  of,  assimilated  by  broadening  meaning  of    term  "excep- 
tion," 423. 
differentiated,  with  respect  to  specifications,  423,  433. 

with  respect  to  power  of  court  to  amend  after  appeal  taken, 
446. 
brevity  and  conciseness  in,  commended,  431. 

when  proper  to  set  forth  evidence  in,  by  question  and  answer,  431. 
draft  of,  should  contain  request  of  party  proposing  for  allowance 

of,  432. 
notice  of  intention  not  usually  any  part  of,  otherwise  in  Montana, 

432,  440,  441. 
need  not  contain  papers  belonging  to  judgment-roll,  432. 
contain  notice  of  appeal,  432. 
recfte  proceedings  to  perfect  an  appeal,  432. 
mattera  which  may  be  omitted  from,  where  appeal  from  part  of 

order  or  judgment,  432. 
matters  which  may  be  omitted  from,  when  new  trial  granted  as  to 

only  part  of  issues,  432. 
when  should  contain  order  on  motion  for  new  trial,  432. 
draft  of,  should  contain  signature  or  indorsement  of  attorney  pro- 
posing it,  432. 
should  contain  action  of  court  relieving  against  laches,  448. 
must  show  affirmative  ground  for  new  trial  or  reversal,  427,  428, 

429,  430. 
incorporation  in,  of  affidavits  and  exhibits,  460. 
proper  method  of  incorporating  in,  of  exhibits  and    documentary 

evidence,  447. 
setting  forth  action  of  court  pertaining  to  amendment  in,  488. 
specifications  in,  office  and  essentials  of,  433. 
requisites  as  to  specifications  of  errors  in,  435. 
error  relied  upon  must  be  clearly  shown  in,  428. 
should  contain  evidence  upon  referred  claim  against  estate,  482. 
covering  different  terms,  requirements,  as  to,  426. 
filing  of,  during  term,  425. 
when  time  begins  to  run  against  proceeding  for  settlement  of,  426. 
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STATEMENTS  AND  BILLS  OF  EXCEPTIONS— Continued. 

service  of,  bow  made,  448. 

extensions  (fi  time  for  service  of,  449,  450. 

relief  from  failure  to  serve,  by  motion,  45 L 

amcndmenla  to,  provisions  and  practice  governing,  452. 

bringing  on  settlement  of,  453. 

settlement  of,  two  metbodfl  for  bringing  on,  453. 

notice  of  time  and  place  for  settlement  of,  453. 

authentication  of,  442. 

authentication  of,  cannot  be  dispensed  with,  442. 

certificate  of  judge  to,  requisites  of,  442. 

requirements  as  to  engrossment  of,  447. 

essentials  of,  where  excessive  damages  the  ground  relied  upon,  430. 

must  clearly  show  verdict  or  other  decision  against  law,  relied  upon 
for  reversal  or  new  trial,  429. 

skeleton,  uses  of,  443,  444. 

proceedings  before  judge  or  referee  at  settlement  of,  454,  455,  456. 

requirements  as  to  notice  of  settlement  of,  453. 

effect  of  appearance  and  nonappearance  of  parties  at  settlement  of, 
445. 

duty  of  judge  in  settlement  of,  431. 

duty  of  court  not  merely  to  sign,  but  to  settle,  443. 

extensive  powers  of  courts  over  settlement,  engrossment  and  amend- 
ment of,  445,  446. 

settlement  of,  a  duty  imposed  upon  court,  453. 

respective  duties  of  counsel  with  respect  to,  427. 

relative  rights  and  duties  of  counsel  at  settlement  of,  456. 

objections,  excuses  and  explanations,  how  made  to  appear  at  settle- 
ment of  statement  or  bill,  456. 

waiver  of  neglect  at  settlement  of,  455. 

practice  of  striking  out  for  lapse  in  proceeding  to  settle,  condemned, 
456. 

discussion  and  comparison  of  remedies  for  refusal  of  court  to  set- 
tle, 456. 

settlement  of  may  be  compelled,  though  no  repoKer  at  trial,  457. 

mandate  to  compel  settlement  of,  457. 

manner  of  settling  not  directed  by  mandamus,  457. 

effect  of  statutory  changes  relating  to,  459. 

presumption  as  to  use  of,  on  motion  for  new  trial,  423. 

presumptions  as  to,  on  appeal,  687. 

essentials  of,  for  purposes  of  review,  432. 

proper  use  of,  not  determined  by  appellate  court,  until  merits  of 
appeal  reached,  684. 

limitation  of  scope  of  inquiry  at  hearing  of  motion  by,  389. 

connected  use  of,  and  alfid&vits,  461 
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[Th«  flgorei  refer  to  Mctioxts.] 
STATEMENT  ON  APPEAL. 

BO  longer  in  general  use  in  California,  423. 

on  queations  of  law  alone,  where  appeal  from  jaatioe's  eoort,  746. 

from  justices'  courts,  none  required,  if  trial  de  novo  desired,  747. 

STATUS  OP  PARTIES. 

effect  upon,  of  proceedings  for  new  trial,  417-422. 
of  f ailun  to  join  in  motion  for  new  trial,  420. 
at  retrial,  of  granting  motion  for  new  trial,  421. 

STATUTE  OP  LIMITATIONS. 

amendment  to  set  up,  permissible,  113. 

upon  power  to  grant  new  trials^  generally  found,  19. 

STAY  BOND. 

consideration  of,  555-666. 

purpose  of,  collateral  to,  and  independent  of,  appeal,  555. 

distinguished  from  undertaking  on  appeal,  556. 

purposes  of,  effected  by  undertaking,  in  what  cases;  statutory  pro- 
Tisions  considered,  556. 

essentials  of,  where  various  forms  of  relief  given  in  same  judgment, 
664. 

upon  appeal  from  order,  557. 

given  on  appeal  from  order  on  motion  for  new  trial,  stays  enforce- 
ment of  judgment,  557. 

time  for  filing,  not  limited,  658. 

filing  of,  does  not  affect  proceedings  for  new  trisl,  417. 

failure  to  give,  leaves  lower  court  without  power  to  stay  execution, 
560. 

giving,  does  not,  as  a  rule,  stay  operation  of  injunctioi^  561. 

giving,  etays  operation  of  mandatory  injunction,  562. 

effect  of  giving,  upon  lien  of  Judgment,  565. 
upon  attachment  lien,  566. 

special  provisions  with  respect  to,  where  appeal    from    order  dis- 
solving attachment,  558. 

in  foreclosure  suits  to  stay  waste,  pending  appeal,  563. 

relief  with  respect  to,  in  appellate  court,  558. 

justillcation  of  sureties  on,  in  appellate  court,  558. 

STIPULATION. 

extending  time  to  give  notice  of  intention,  365. 

undertaking  on  appeal  may  be  dispensed  with  by,  495,  552. 

waiving  undertaking,  should  be  filed,  637. 

transcript  may  be  authenticated  by,  636. 

amounting  to  agreed  statement,  may  take  place  of  finding,  604. 

extending  time  for  serving  statement  or  bill,  449. 

effect  of  upon  power  of  court,  450. 
cannot  dispense  with  statutory  essentials  of  statement  or  bill,  431. 
statement  or  bill  cannot  be  settled  by,  except  to  limit.ed  extent,  in 
certain  states,  453. 
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STIPULATION-  Continued. 

cannot  take  place  of  filing  statement  required  hj  statute,  425. 
cannot  dispense  with  authentication  of  etatement  or  Bill,  442. 
discretion  of  court  in  disposal  of  motion  for  new  trial  cannot  be 

limited  by,  897. 
appellate  jurisdiction  cannot  be  conferred  by,  4B6. 
defect  of  jurisdiction  cannot  be  cured  by,  647. 
identification  of  papers  used  on  motion  by,  insufficient,  020. 
judgment  entered  pursuant  to,  usually  not  appealable,  495. 
in   supreme   court,   proper   subjects   for,  and  by  whom  should  be 

signed,  708,  709. 
scope  of  review  and  decision  may  be  limited  by,  072. 
how  far  rules  of  court  may  be  suspended  by,  709. 
judgment  entered,  or  order  made  by,  not  renewed,  070. 
Tiolation  of,  as  ground  warranting  relief  against    judgment    in 

equity,  703. 

SUBMISSION. 

setting  aside,  to  receive  further  evidence,  207. 

SUBSTANTIAL  RIGHT. 

deprivation  of,  not  distinguishable  from  deprivation  of  fair  trial,  dO. 
must  be  affected,  to  warrant  granting  new  trial,  29,  428. 

SUBSIJTUTION, 

in  appellate  court,  in  case  of  death  of  party,  704. 

oan  be  none,  where  appeal  taken  in  wrong  name,  704. 

none  necessary,  in  case  of  mere  transfer  of  interests  pending  ap- 
peal, 704. 

of  attorneys,  considered  with  reference  to  authority  to  sign  ootics 
of  appeal,  535. 

SUCCESSION, 

of  one  judge  to  another,  effect  of,  upon  pending  motion  for  new 
trial,  411. 

SUCCESSION  IN  OFFICE. 

does  not  tftfect  rule  as  to  conflicting  evidence  on  appeal,  078. 
pending  appeal,  substitution  of  successor  not  necessary  in  case  of, 
700. 

SUCCESSION  OF  INTEREST. 

by  death,  before  service  of  notice  of  motion  for  new  trial,  effect  of, 

705. 
after  appeal  taken,  effect  6f ,  704. 
pending  appeal,  how  suggested,  704. 

SUPFLB^fENTATi  COMPLAINT. 

proper  form  for  presenting  increase  of  damages  arising  after  filing 
original  complaint,  110. 

New  Trial,  Vol.  H-llO 
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SUPPIiEMENT-A  L  PLEAD  J  JN  G. 

proper  form  for  presenting  facts  arising  pendin.g  action,  110. 

SURPLUSAGE. 

mere,  in  verdict  no  reason  for  resubmission  to  jury,  583. 

in  transcript,  will  be  disregarded,  but  may  hinder  review,  645u 

TERMS  OF  COURT. 

abolished  in  California,  26. 

THEORY  OF  CASE. 

sometimes  important  upon  question  of  sufficient  of  evidence,  244. 
mistaken,  constituting  accident  or  surprise,  198. 
that  followed  in  trial  court  may  limit  review,  671. 

TRADING. 

between  party  and  juror  during  trial,  as  iii-egulari^,  87. 

TRANSCRIPT. 

discussion  of,  633-645. 

general  purpose  of,  633. 

preparation,  arrangement  and  uses  of,  governed  by  court  rules,  633. 

compared  to  petition  for  writ  ot  error,  638. 

what  must  contain,  638. 

must  show  taking  of  jurisdictional  steps,  638. 

must  appear  by,  that  papers  contained  in  were  filed  in  lower  eonr^ 
638. 

need  not  necessarily  contain  proof  of  service  of  notice  of  appeal; 
otherwise  in  certain  states,  638,  648. 

immaterial  omissions  from,  not  regarded,  638. 

original  complaint  may  be  omitted  from,  when,  639. 

parts  of  documents  should  not  be  omitted  from,  639. 
shortening  by  abbreviation,  omission  and  abridgment,  639. 
ordered  by  supreme  court;  proper  practice  herein,  639. 

certificate  of  clerk  to,  not  conclusive,  637. 

what  constitutes  sufficient  authentication  of,  636,  637. 

assignment  of,  and  index  to,  635. 

consequences  of  nonobservance  of  court's  rule  as  to  arranging  and 
indexing,  635. 

separate,  required  for  each  appeal,  640. 

cannot  be  pieced  out  by  reference  to  transcripts  on  file  in  other 
appeals;  when  rule  relaxed,  641. 

more  Mian  one  may  be  placed  under  same  cover,  640. 

deduction  of  costs,  as  to  unnecessary  portion  of,  723. 

advantages  of  a  printed,  634. 

the  printed,  referred  to  in  rule  of  court  requiring  service,  649. 

deposit  of  funds  with  clerk  for  printing,  requirements  as  to,  642. 

service  of  printed,  sufficient,  642. 

copies  of,  deposited  with  clerk  should  correspond  exactly  with  or- 
iginal, G42. 
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TE  ANSCEIPT-  Continued. 

filing  and  serving,  requirements  as  to,  642. 

time  for  filing,  doea  not  begin  to  run  until  undertaking  filed  in  lower 
court,  042. 

nonpayment  of  fees  no  excuse  for  delay  in  filing,  642. 

time  does  not  begin  to  run  for  filing,  until  statement  or  bill  of  ex- 
ceptions settled,  642. 

objections  to,  what  may  be  taken  and  how,  643. 
waiver  of,  653. 

defects  in,  what  fatal,  necessitating  dismisaal,  and  what  remediable, 
650. 

proceeding  to  correct  and  amend,  644. 

not  amenda&le  by  anything  newly  created,  638. 

cannot  be  amended  by  affidavits,  644. 

document  in  cannot  be  pieced  out  by  extrinsic  evidence,  644. 

time  for  filing,  not  extended  pending  settlement  of  statement  or  bill 
which  cannot  be  used  on  the' appeal,  642. 
not  extended  by  pendency  of  motion  to  dismiss  appeal,  642. 

extension  of  time  for  filing,  to  avoid  expense  of  duplication,  659. 

time  extended  one  day  when  last  day  a  holiday,  642. 

filing  and  service  of,  relief  from  mistake,  excusable  neglect,  etc., 
herein,  042. 

BfurpI usage  in,  will  be  simply  disregarded,  but  may  hinder  review, 
645. 

motions  to  strike  out  parts  of  not  favored,  710. 

TRANSFER  OF  INTEREST. 

as  affecting  right  of  party  to  appeal,  529. 
pending  appeal,  usually  no  ground  for  dismissal,  652. 

See  Succession  of  Interest. 

TREATING  .TURORS. 

as  irregularity  of  adverse  party,  83. 

TRIAL. 

defined,  2,  3. 

must  be  terminated  before  institution  of  proceeding  for  new  trial,  2. 

absence  of,  not  necessarily  fatal  to  judgment,  38. 

irregularity,  pertaining  to  order  of,  40. 

nonobservance  at,  of  proper  order  in  disposing  of  issues,  as  irregu- 
larity, 40. 

order  of,  where  both  equitable  and  legal  issues,  53. 

nonobservance  at,  of  proper  order  of  argument  of  counsel,  as  ir- 
regularity, 41. 

right  of  parties  to  be  present  at  every  stage  of,  157. 

continuous  presence  of  judge  at,  necessary,  43. 

inability  to  attend,  constituting  accident  or  surprise,  199. 

taking  up  out  or  order  and  in  violation  of  understanding  consti- 
tuting surprise,  195. 


1748  INDEX. 

[The  flffaret  refer  to  sectioni.] 
TEIAL— Continued. 

of  challenge  of  juror,  by  men  choeen  from  tbe  vicinage  at  commoa 
law,  64. 

for  cause  must  be  by  court,  04. 
of  questions  of  fact  relating  to  qualifications  of  jurors,  64. 

UNPEHTAKING  ON  APPEAL. 

general  discussion  of,  544-554. 

purpose  and  meaning  of,  544. 

distinguished  from  stay  bond,  556. 

in  what  oases  stay  of  execution  effected  by,  656. 

dual  purpose  of,  in  certain  cases,  556. 

relation  of,  to  stay  bonds,  544. 

relation  of,  to  other  steps  in  process  of  appealing,  532. 

filing  before  service  of  notice  defeats  appeal,  546. 

form  and  essential  parts  of,  549. 

each  appeal  muet  5e  mentioned  in,  549. 

fatal  ambiguity  in,  defeats  appeal,  549. 

signature  of  principal  to,  not  neoessaty,  549. 

combination  of,  with  stay  bond,  549. 

required  for  each  appeal;  exception,  648. 

one,  suflicient  where  appeals  at  same  time  from  judgment  and  order 
on  motion  for  new  trial,  548. 

appeal  ineffectual  without,  unless  waived,  546,  546, 

waiver  of,  what  constitutes,  543. 

stipulation  dispensing  wiih,  552. 

cannot  be  waived,  after  lapse  of  time  for  filing,  661. 

dispensed  with  by  statute,  in  certain  states,  553. 

court  may  dispense  with  in  certain  cases,  553. 

what  constitutes  sufficient  execution  of.  550. 

date  of  execution  of,  how  determined,  550 

by  surety  company,  statutes  governing,  and  validity  of,  551. 

by  surety  company,  proof  of  agent's  authority  to  sign  not  required, 
551. 

same  rules  of  construction  applica51e  to,  as  to  contracts  generally, 
540. 

joint  and  several  character  of,  549'. 

excessive  amount  of  penalty  in,  does  not  invalidate,  549. 

authentication  of  signatures  to,  550. 

deposit  in  lieu  of,  547. 

filing,  what  constitutes,  545,  540. 

time  for  filing,  and  relation  of,  to  filing  and  serving  notice  of  ap- 
peal, 633,  541,  546. 

appellate  court  cannot  dispense  with  filing  of,  554. 

extension  of  time  for  filing  of,  546. 

has  no  efTect  until  filed,  550. 

estoppel  to  deny  filing  or  sufficiency  of,  552. 

filing  new,  in  appellate  court,  554. 
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if  radically  defective  cannot  be  remedied  in  appellate  court,  647. 

failure  of  sureties  on,  to  justify,  no  ground  for  dismissal,  554. 

failure  of  jury  to  justify  on,  no  disqualification  as  such  on  sub- 
sequent, 571. 

relief  in  appellate  court  from  defects  and  omissions  in,  554. 

new,  neoessary,  with  new  sureties,  371. 

recital  of  filing  or  waiving  of,  proper  in  certificate  to  transcripty 
637. 

proper  practice  when  clerk  in  doubt  as  to  sufficiency  of  form  of, 
637. 

on  appeal  from  justices'  courts,  requirements  as  to,  748. 

from  justices'  courts,  powers  of  superior  court  with  respect  to,  575, 
748. 

from  justices*  courts,  effect  of  failure  to  provide,  748. 

UNDUE  INTIMACy. 

between  party  and  person  summoned  on  jury,  as  irregularity  of 

adverse  party,  81,  82. 
between  party  and  juror,  as  irregularity  of  jury,  82. 

USURPATION. 

of  franchise,  new  trial  in  action  for,  21. 

UTAH. 

grounds  for  new  trial  in,  23,  note. 

VARIANCE. 

as  ground  for  nonsuit,  839-345. 

statutory  provisions  governing,  340. 

by  proof  showing  absence  of  interest  in  plaintiff,  341. 

in  actions  ex  contractu,  342. 

by  proof  contradicting  negative  allegations,  343. 

resulting  from  nonjoinder,  344. 

fatal,  not  aided  by  findings,  345. 

test  of  materiality  of,  340. 

when  objection  for,  at  hearing,  not  available,  388. 
VENIRE  DE  NOVO. 

new  trial  distinguished  from,  12. 

necessity  for,  obviated  by  statute,  12. 

VENUE. 

motion  to  change,  raises  a  jurisdictional  question,  39. 
appealability  of  order  on  motion  to  change,  39. 
action  of  court  on  motion  to  change,  not  proper  subject  for  argu- 
ment, 00. 

VERDICT. 

general,  and  special,  distinguished,  580. 

whether  general,  or  special,  must  correspond  with  and  be  within 
issues,  582,  584« 
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general,  consists  of  conclusions  of  both  law  azid  fact,  251. 
«pecial,  largely  gone  out  of  use,  581. 

conflicting,  where  all  issues  submitted,  5S1. 
effect  of  general,  where  only  part  issues  submitted,  581. 
inconsistency  between  general,  and  special,  581. 
comparison  with  pleadings,  as  test  of  sufficioicy  of,  585. 
covering,  but  more  comprehensive  than  issues,  effect  of,  582. 
statutory  changes  pertaining  to,  679. 
effect  upon,  of  irregularity  of  adverse  party,  80. 
should  dispose  of  all  issues;  exception  in  equity  leases,  581. 
special,  duty  of  court  upon  return  of,  in  equity  case,  2. 
in  equity  ca^es,  purpose,  force  and  effect  of,  582. 
not  binding  upon  court,  582. 
not  decision  warranting  motion  for  new  trial,  2. 
special  findings  by  referee  have  effect  of,  605. 
conflict  between  special,  and    general    conclusion^  as   ground   for 

new  trial,  254. 
con;si sting  of  evasive  answer  to  questions  submitted,*  as  groond 

for  new  trial,  254. 
in  criminal  cases,  may  be  set  aside  when  contrary  to  weight  of 

evidence,  230. 
not  set  Bjside  for  only  slight  excess  of  damages,  234. 
for  aggregate  sum,  when  more  than  one  count,  as  to  sufiBciency  of 

evidence,  245. 
''againBt  la^'"  considered,  254. 

"against  law,"  must  be  clearly  so,  to  warrant  new  trial,  251. 
in  disregard  of  erroneous  instructions,  as  "against  law.*'  254. 
which  fails  to  pass  upon  all  issues,  distinguished  from  unoertaifi, 

informal  and  defective,  585. 
correction  of,  by  court,  583. 
power  of  court  to    correct,  as  to  clerical  defects  and    omissiom) 

584. 
uncertain,  informal  and  defective,  amendment  of,  78,  585. 
court  has  power  to  direct  correction  of,  402. 
duty  of  court  to  correct,  234. 

correction  of,  by  jury  under  court's  direction,  254. 
when  retrial  necessary  in  case  of,  254. 

irreconcilable  inconsisteneies  in,  cannot  be  cured  by  couit,  584. 

mere  surplusage  in,  no  reason  for  resubmission  to  juxy,  583. 

of  court  cannot  be  substituted  for  that  of  jury,  584. 

court  cannot  substitute  its  opinion  for,  231,  402. 

court  may  direct  in  certain  oases,  329. 

setting  aside,  for  mistake,  inadvertence,  etc.,  of  jurors,  409. 

waiver  of  defects  and  irregularities  in,  586. 

chance,  rule  of  evidence  specially  applicable  to,  147. 

general,  irregularity  pei-taining  to,  78. 
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VEBDTCT-Continued. 

supported  pnly  by  abandoned  theory  as  irregularity  of  court,  52. 

sealed,  right  to  return  purely  statutory,  56. 

return  of,  before  forbidden  separation,  no  cure  of  irregularity, 
59. 

not  authorized  in  criminal  case,  154. 

return  of  in  criminal  case,  an  irregularity  of  jury,  78. 
as  part  of  record  on  appeal,  570-586. 
not  properly  part  of  statement,  579. 

VERDICT  OR  OTHER  DECISION  AGAINST  LAW. 
term,  explanation  of  meaning  of,  250. 

relied  upon  for  reversal  or  new  trial,  must  be  clearly  shown,  251, 
429. 

consisting  in  failure  to  follow  instructions,  251. 

conflict  between  special  and  general  verdict,  254. 

failure  to  find  upon  material  issue,  253. 
may  consist  in  verdict  against  erroneous  instruction,  254. 
cannot  be  predicated  upon  findings  outside  issues,  253. 
how  specified,  250,  437. 

VIEW  OF  PREMISES. 

right  of  party  to  be  present  at,  55. 

VOIR  DIRE  EXAMINATION. 

of  juror,  function  and  importance  of,  255.  256. 
great  latitude  of,  conceded  by  courts,  256. 

WAIVER. 

of  conditions  contained  in  order,  405. 
of  defects  in  verdicts,  254,  5^6. 

in  transcript,  what  constitutes,  643. 
of  error,  or  abuse  of  discretion,  in  refusal  to  continue,  144. 

in  ruling  upon  instructions,  331. 

in  case  of  postponement  of  ruling,  289. 

by  failure  to  properly  object  to  evidence,  287. 
and  cure,  of  error  in  ruling  upon  evidence,  301. 

in  ruling  upon  motion  for  nonsuit,  353. 
of  failure  to  designate  moving  papers,  369. 
of  findings,  by  failure  to  appear  at  trial,  591. 
of  express  findings,  when  presumed,  590. 
of  justification  of  sureties,  what  amounts  to,  572. 
of  misconduct  of  jury,  by  failing  to  call  to  attention  of  court,  14<) 
of  neglect,  at  settlement  of  statement  or  bill,  455. 
of  notice  of  decision,  what  constitutes,  363. 
of  notice  of  intention,  of  of  the  motion,  what  constitutes,  375. 
of  objection  for  failure  to  swear  juror,  42. 

that  witness  not  sworn,  42. 

to  evidence,  by  not  moving  to  strike  out,  298. 
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to  amendment  bringing  in  matter  proper  for  sapplemestal 
pleading,    110. 

to  sufficiency  of  notice  of  intention,  what  conatitateB,  373. 

to  settlement  of  statement  or  bill,  what  constitutes,  453. 

settlement,  how  made  to  appear,  456. 
of  point  in  lower  court  as  limitation  upon  review,  672. 
of  right  to  be  present  at  riew  of  premises,  55. 

to  be  present  at  return  of  verdict,  55. 

to  object  to  improper  amendment,  122. 

to  challenge  for  implied  bias,  doctrine  of,  in  state  eoarti^  09. 

to  challenge,  by  failure  to  exercise  it,  04. 

to  complain  of  disqualification  of  juror,  71. 

to  hearing,  by  accepting  settlement  prior  to,  386. 
of  riglit  to  complain  of  premature  submission  of  motion,  379. 

to  nonsuit,  by  introduction  of  further  evidence,  339. 

to  have  evidence  stricken  out,  by  failure  to  objeet,  297. 

to  have  review,  must  clearly  appear,  676. 

of  respondent  to  ask  for  dismissal,  660,  661. 
of  service  of  statement  or  bill  within  legal  time,  452. 
of  surprise,  by  failure  to  introduce  rebutting  evidenoe^  190. 

by  failure  to  amend  pleading,  190. 
of  technical  ground  for  decision  on  appeal,  672. 
of  undertaking  on  appeal,  what  constitutes,  543. 
of  undertaking  on  appeal,  by  stipulation,  552. 

when  claimed,  must  af&rmatively  appear,  545. 

none,  after  expiration  of  time  for  filing,  661. 
none,  without  knowledge,  actual  or  constructive,  73. 
none,  as  a  rule,  by  proceeding  for  new  trial,  422. 
none,  of  filing  engrossed  statement,  425. 
none,  of  irregularity  of  court,  when,  62. 

none,  in  case  of  improper  line  or  style  of  argument^  when,  90. 
none,  aa  po  verdict  which  fails  to  support  judgment,  586. 
none,  of  defect  of  appellate  jurisdiction,  646,  647. 
distinction  with  respect  to,  between  jurisdictional,  and  formal,  de* 

fects,  601. 
by  proposing  amendments,  how  avoided,  456,  671. 
by  failure  to  call  irregularity  to  attention  of  oourt,  62. 

to  object  to  hearing  of  motion,  403. 
doctrine  of,  where  motion  based  upcm  accident  or  eurpriae,  190. 
how  negatived  in  affidavit  charging  misconduct  of  jury,  189. 
implication  of,  case  of  failure  to  exhaust  peremptory  challenges, 

73. 
can  be  none,  of  trial  by  common-law  jury,  according  to  courts  of 

certain   states,   60. 
how  amendments  may  be  proposed,  and  service  admitted  without, 

453. 
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.g^unds  for  new  trial  in,  23,  nota 

WASTE. 

stay  of,  pendirtg  appeal,  C63. 

WEIGHT  or  EVIDENCE. 

question  of,  as  applied  to  special  verdict,  242. 

seldom  arises  in  criminal  oaees,  239. 
when  new  trial  granted  for  verdict  against,  23S. 
verdict  on  testimony  completely  impeached  contrary  to,  243. 

WILL. 

probate  of,  order  for  proper  subject  for  proceeding  for  new  trial, 
23. 

WILL  CONTEST. 

reluctance  of  court  to  set  aside  verdict  for  insuflkiency  of  evidence 
in,  246. 

WITNESSES. 

absence  of,  as  ground  for  continuance^  133. 

abuse  of  privilege  in  examining  and  cross-examining,  may  warrant 

reversal,  or  new  trial,  94. 
admitted  perjury  of,  usually  no  ground  for  new  trial,  220. 
affidavits  merely  impeaching,  not  sufficient   aa   newly    discovered 

evidence,   227. 
competency  of,  when  considered  where  insufficiency  alleged,  238. 
controlling  examination,  and  limiting  cxxras-examtnation  of,  50. 
credibility  of,  as  affecting  sufficiency  of  evidence,  243. 
at  hearing,  entirely  for  trial  court,  406. 
at -hearing  of  motion,  how  far  considered,  406. 
defendant  in  criminal  case  as,  proper  cross-examination  of,  91. 
deportment  of,  as  irregularity,  61. 
disqualification  of  jurors  as,  at  hearing  of  motion,  409. 
disappointment  in  testimony  of,  aa  constitdting  accident  or  surprise, 

101. 
duty  to  call  and  examine,  aa  constituting  due  diligence,  210. 
duty  to  find  and  call,  as  constituting  diligence,  210. 
failure  of  accused  to  become,  not  proper  subject  for  comment  among 

juror  a,  160. 
failure  to  swear,  as  irregularity,  42. 
forgetfulnesa  of,  no  ground  for  new  trial,  217. 
fully  impeached  by  record,  discredited  by  appellate  court,  678. 
Impeaching  party's  own,  sufficiency  of  objection,  285. 
improper  demeanor  of  court  toward,  as  irregularity,  61. 
improper  examination  and  cross-examination  of,  as  irregularitf, 
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incompetency  of,  must  be  made  specific  ground  of  objection,  277. 

inetruotion  touching  credibility  of,  as  basis  of  escrow,  31L 

juror  as,  should  testify  in  open  court,  168,  169. 

law  governing  competency  of,  must  be  known,  212. 

material,  absence  of,  an  ground  for  continuance,  126. 

may  be  called  upon  trial  of  challenge  of  juror,  64. 

mistake  as  to  competency  of,  no  ground  for  new  trial,  188. 

neglect  to  interview,  as  showing  lade  of  diligence,  190. 

right  to  continuance  to  obtain,  waiver  of,  by  aoo^ting  admisPioQ 

by  opposite  party,  143. 
tampering  with,  or  keeping  from  court,  as  irregularity,  96. 
undue  criticism  of,  by  oourt  as  irregularity,  49. 
unexpected  failure  of,  to  attend,  constituting  surprise,  200. 
unexpected  testimony  from  party's  own,  as  accident  or  surprise 

201. 
unwilling,  compelling  to  answer,  as  showing  diligence,  190. 
when  duty  of  party  to  examine  and  cross-examine,  214. 

WRIT  OF  ERROR. 

will  not  lie,  where  appeal  given,  466. 


(LrBun 
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